APPENDIX III

A current case.


The drastic nature of the sanctions which may be imposed in a case of non-disclosure is illustrated by an immediately current case in the State of Texas.


In 1987 a man called Michael Morton was jailed for the murder of his wife and spent the entire of the following twenty-five years in prison, from ages thirty-six to sixty-one.


Morton was prosecuted by the former Williamson County District Attorney, Ken Anderson. Anderson subsequently became a State judge and served in that capacity in Brownsville, Texas, until September, 2012. 


Morton was freed in October 2011 when it transpired that Anderson, in his capacity as a prosecutor, had suppressed two statements tending to suggest a perpetrator other than Morton. Fresh DNA evidence was also deployed to attribute the crime to another person, as was done in Youngblood, above.


Morton was freed in October 2011, on which occasion another Texas Judge, Judge Kelly Moore who ordered his release, told him that “The world is a better place because of you”.


The case is now current because former Judge Anderson, who had already been forced to resign, was disbarred and jailed for contempt of court for his suppression of the statements. See “Texas Prosecutor Ken Anderson jailed for convicting innocent Michael Morton” (The Independent, Friday 22nd November, 2013. 


The aforementioned sanctions were apparently imposed by agreement, in the nature of a plea bargain, but are without prejudice to Anderson’s right to appeal on the grounds that the proceedings violate Texas Statute of Limitations. He was to present himself to prison on Monday 2nd December, 2013 but this has now been stayed.


A more legally complete account of the case just discussed can be found in the ABA (American Bar Association) Journal for April 22nd 2013, which is easily available on line.


This article quotes the “unusual Court of Inquiry” appointed to investigate the case as saying:


“This Court cannot think of a more intentionally harmful act that a prosecutor’s conscious choice to hide mitigating evidence so as to create an uneven playing field for a defendant facing a murder charge and a life sentence”.


The American Bar Association Journal adds that the ruling:


“… represents the first step towards a potential prosecution of Anderson, who had been a State Court Judge.”


The Journal summarises the essence of the factual findings of the Court of Inquiry:


“Anderson concealed two critical items of evidence that could have helped Morton avoid conviction at trial. First, a police interview transcript showed that Morton’s young son had witnessed the murder and said his father wasn’t home when it occurred. Second, a man had parked a green van near the Morton home and several times walked into a wooded area behind the house.”


As in the Arizona case cited above, in this case the new evidence permitted the conviction of the true perpetrator of the crime.


American conditions are different to those prevailing here and the jurisprudence can differ very markedly. A strong feature of the American landscape, however, is the presence of express statutory obligations to preserve evidence that might give rise to useful DNA analysis. Another is the fact that enhanced potential for DNA analysis, pursued in many cases by the Innocence Project, has shown that all too often convictions were had, in comparatively recent times, based on flawed eye witness evidence, invented confessions, and the like, which but for developments in forensic science would never have been exposed as such.
