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	Supreme Court record number of this appeal
	
	

	Subject matter for indexing
	
	


	Leave is sought to appeal from

	
	
	The Court of Appeal
	X
	The High Court


Title and record number as per the High Court proceedings
	Quinn Insurance Limited (Under Administration)

Record No. 2012/1540 P
	V
	PricewaterhouseCoopers (A Firm)

	

	Date of filing
	24 May 2017

	Name(s) of Applicant(s)/Appellant(s)
	PricewaterhouseCoopers  

	Solicitors for Applicant(s)/Appellant(s)
	Eugene F Collins

	

	Name of Respondent(s)
	Quinn Insurance Limited (Under Administration)

	Respondent’s solicitors
	Maples & Calder 

	

	Has any appeal (or application for leave to appeal) previously been lodged in the Supreme Court in respect of the proceedings? 

	
	Yes
	X
	No

	If yes, give [Supreme Court] record number(s)

	Are you applying for an extension of time to apply for leave to appeal?
	  
	Yes
	X
	No

	If Yes, please explain why

	


1. Decision that it is sought to appeal

	Name(s) of Judge(s)
	 Hogan J (Ryan P and Irvine J concurring)

	Date of order/ Judgment
	Judgment delivered on 21 March 2017

Order perfected on 27 April 2017 


2. Applicant/Appellant Details

Where there are two or more applicants/appellants by or on whose behalf this notice is being filed please provide relevant details for each of the applicants/appellants

	Appellant’s full name
	 PricewaterhouseCoopers  


	Original status 
	 
	Plaintiff
	
	X
	Defendant

	
	
	Applicant
	
	
	Respondents

	
	
	Prosecutor
	
	
	Notice Party

	
	
	Petitioner
	
	


	Solicitor:                Mr David Cantrell 



	Name of firm
	Eugene F Collins

	Email
	dcantrell@efc.ie

	Address
	Eugene F Collins

Temple Chambers

3 Burlington Road

 
	Telephone no.
	01 202 6400

	
	
	Document Exchange no.
	DX 25

	Postcode
	Dublin 4
	Ref.
	DC/p29975.2

	How would you prefer us to communicate with you?

Document Exchange

X

E-mail

Post

Other (please specify)



	

	Counsel

	Name
	Mr Dermot Gleeson

	Email
	dermotgleeson@dermotgleeson.ie

	Address
	Distillery Building

145-151 Church Street

 
	Telephone no.
	01 817 5051

	
	
	Document Exchange no.
	 816423

	Postcode
	Dublin 7


	Counsel

	Name
	Mr Paul Sreenan

	Email
	sreenan@pslaw.ie

	Address
	1 Arran Square Arran Quay
	Telephone no.
	01 872 8099

	
	
	Document Exchange no.
	810164

	Postcode
	Dublin 7


	Counsel

	Name
	Mr David Barniville SC

	Email
	 david@davidbarniville.ie

	Address
	1 Arran Square 

Arran Quay 
 
	Telephone no.
	01 872 3324

	
	
	Document Exchange no.
	810018

	Postcode
	Dublin 7


	

	Counsel

	Name
	Ms Catherine Donnelly BL

	Email
	cdonnelly@lawlibrary.ie

	Address
	Distillery Building
145-151 Church Street

 
	Telephone no.
	087 329 5044

	
	
	Document Exchange no.
	818348

	Postcode
	Dublin 7


	Counsel

	Name
	Mr Frank Kennedy BL

	Email
	fkennedy@lawlibrary.ie

	Address
	Room 1.26, 
Distillery Building 145/151 Church St 
	Telephone no.
	01-817 5453
087-762 5342

	
	
	Document Exchange no.
	816686

	Postcode
	Dublin 7


If the Applicant / Appellant is not legally represented please complete the following

	Current postal address
	

	e-mail address 
	

	Telephone no.
	


	How would you prefer us to communicate with you?

	
	Document Exchange
	
	E-mail

	
	Post
	
	
	Other (please specify)


3. Respondent Details

Where there are two or more respondents affected by this application for leave to appeal, please provide relevant details, where known, for each of those respondents

	Respondent’s full name
	Quinn Insurance Limited (Under Administration)


	Original status
	X
	Plaintiff
	
	 
	Defendant

	
	 
	Applicant
	
	
	Respondent

	
	
	Prosecutor
	
	
	Notice Party

	
	
	Petitioner


	Solicitor:             Mr Enda O’Keeffe

	Name of firm
	Maples & Calder Solicitors

	Email
	 enda.okeeffe@maplesandcalder.com

	Address
	75 St Stephen’s Green

  
	Telephone no.
	 01 619 2051

	
	
	Document Exchange no.
	DX13

	
	
	Ref.
	 

	Postcode
	Dublin 2

	How would you prefer us to communicate with you?

	
	Document Exchange
	X
	E-mail

	
	Post
	
	
	Other (please specify)


	Counsel

	Name
	Mr Paul Gallagher SC

	Email
	psa@paulgallagher.ie

	Address
	4A Wellington Road 
Ballsbridge 
	Telephone no.
	01-817 5048

01-660 6195

	
	
	Document Exchange no.
	 816205A

	Postcode
	Dublin 4


	Counsel

	Name
	Mr Michael M Collins SC

	Email
	mcollins@lawlibrary.ie

	Address
	Law Library, Four Courts, Dublin 7.

4 Arran Square Arran Quay 

Dublin 7
	Telephone no.
	01-817 4388

01-872 1407

	
	
	Document Exchange no.
	 811018

	Postcode
	Dublin 7


	Counsel

	Name
	Mr Maurice G Collins SC

	Email
	maurice@mauricegcollins.ie

	Address
	2 Arran Square Arran Quay 
	Telephone no.
	01-817 4788

01-872 9533

	
	
	Document Exchange no.
	 812015

	Postcode
	Dublin 7


	Counsel

	Name
	Ms Caren Geoghegan BL

	Email
	cgeoghegan@lawlibrary.ie

	Address
	Distillery Building 145/151 Church Street Dublin 7
	Telephone no.
	01-817 6727
086-897 8834

	
	
	Document Exchange no.
	 818218

	Postcode
	Dublin 7


	Counsel

	Name
	Mr Garvan Corkery BL

	Email
	garvan@gcorkery.ie

	Address
	4 South Bank Crosse's Green Cork

Law Library Four Courts Dublin 7
	Telephone no.
	086-856 0374

	
	
	Document Exchange no.
	 2015 Cork

	Postcode
	Dublin 7


If the Respondent is not legally represented please complete the following
	Current postal address
	

	e-mail address 
	

	Telephone no.
	


	How would you prefer us to communicate with you?

	
	Document Exchange
	
	E-mail

	
	Post
	
	
	Other (please specify)


4. Information about the decision that it is sought to appeal
	Please set out below:

1. Whether it is sought to appeal from (a) the entire decision or (b) a part or parts of the decision and if (b) the specific part or parts of the decision concerned

2. (a) A concise statement of the facts found by the trial court (in chronological sequence) relevant to the issue(s) identified in Section 5 below and on which you rely (include where relevant if certain facts are contested)
    (b) In the case where it is sought to appeal in criminal proceedings please provide a concise statement of the facts that are not in dispute

3. The relevant orders and findings made in the High Court and/or in the Court of Appeal

Scope of the Appeal

1. It is sought to appeal from a single component part of the judgment of the Court of Appeal, dated 21 March 2017 [2017] IECA 94 (the “Judgment”).

2. The Court of Appeal denied some requests for particulars by the Defendant, which had been allowed by the High Court.

3. Simply put, a central component of this very large claim is that the Defendant, acting as auditor, failed to detect errors which the Plaintiff (“QIL”) itself had made in estimating its “Technical Provisions” (essentially its reserves against future claims), over a number of years.

4. Under the relevant rules, these Technical Provisions have to be calculated by the insurance company itself, but in addition, an actuary employed by the insurance company (either in-house or as an independent contractor) is required to certify that the estimate is reasonable before the estimates are submitted to the regulator or the auditors.  In each year, QIL obtained such certification from Milliman Advisers Limited (“Milliman”), a distinguished firm of actuarial consultants.  

5. Given that the central complaint is that the Defendant failed to detect errors in QIL’s own work, an absolutely central question, posed in the Defendant’s Request for Particulars, may be paraphrased as follows:
           “What do you, QIL, say are the errors in your own estimates of the Technical Provisions, attested to by your own actuary and approved by your own Board?”

6. A reply to that central question was directed by the learned High Court Judge (Costello J) ([2015] IEHC 303) (“High Court Judgment”), but refused by the Court of Appeal.   
7. This application for leave to appeal to the Supreme Court is confined to an attempt to reinstate that question, repeated in respect of 4 separate years (referred to herein as the “Particulars”).

Findings  

8. The Court of Appeal set out the facts as follows: 

(1) In April 2010, the High Court appointed administrators to Quinn Insurance Ltd pursuant to the provisions of Section 2 of the Insurance (No 2) Act 1983 (Judgment, §1).  

(2) In its time, QIL was principally a motor and household insurance company, but it has since transpired that the extent of its insolvency is enormous: it has ceased to write any new business and at the hearing of the present appeal the Court was informed that the deficit between assets and liabilities is in the order of €1.6 billion (Judgment, §1). 

(3) To date, the High Court has approved the drawing by QIL of sums of more than €1.2 billion from the Insurance Compensation Fund to meet the deficit between its assets and liabilities (Judgment, §1).

(4) Since their appointment, the administrators have sold the core business of QIL (including its insurance book) so that virtually the only remaining asset which QIL retains is the present action against its former auditor, the Defendant (Judgment, §2). 

(5) For each of the years to 31 December 2005, 2006, 2007 and 2008 (the “Material Period”), the Defendant was the auditor of QIL and reported on QIL’s financial statements and separately on QIL’s regulatory returns (Judgment, §2).

(6) In 2012, the administrators of QIL commenced an action in the name of the company whereby it sued the Defendant for negligence, breach of contract and breach of duty in or about its auditing of QIL’s books and records in the Material Period and separately in relation to QIL’s regulatory returns (Judgment, §3). 

(7) The essence of the claim is that the Defendant ought to have known that the relevant financial statements (its “Financial Statements”) and regulatory returns did not give the reported true and fair view of the state of QIL’s affairs for each year of the Material Period (Judgment, §3). 

(8) All are agreed that this action will “be an enormous and complex case” (Judgment, §3). 

(9) If the matter should come to trial it might be expected that the hearing would last for more than twelve months with a claim for damages in the order of €800 m (Judgment, §3). 

(10) Some measure of the difficulties inherent in this “mammoth litigation” may be gleaned from the fact that the various notices for particulars raised to date and the replies to these particulars already cumulatively extend to more than 800 pages (Judgment, §3).

(11) At the heart of QIL’s claim against the Defendant is the allegation that the Financial Statements materially understated its liability for insurance claims or, to employ the widely-used industry term, the Technical Provisions (Judgment, §4). 

(12) Despite the extensive pleading and counter-pleading on the part of the litigants, the litigation is nonetheless in its (relatively) early stages, since the pleadings have yet fully to close. In particular, discovery is yet awaited. This is “likely to be a daunting process which might yet generate tens of millions of documents” (Judgment, §4).

(13) The issue arising was the Defendant’s motion in the High Court seeking an Order pursuant to Order 19, Rule 7, compelling QIL to provide further particulars in relation to certain aspects of the claim relating to the allegation that the Technical Provisions were materially understated (Judgment, §5). 
(14) The final overall estimate of Technical Provisions will depend to some extent upon what Costello J in the High Court ([2015] IEHC 303, §11) aptly described as “the actuarial methodologies used, a variety of data sources and inputs, the assumption applied and the professional judgment of the actuary” (Judgment, §23). 

(15) It was noted by the Court of Appeal (Judgment, §23) that the High Court had acknowledged that:

           “It is also common case that there may legitimately be a range of results based on the same data, depending on the methodologies used and the individual judgment and professional expertise employed by the actuary conducting the estimate.  It is only if the figure estimated for the technical provisions materially underestimates and therefore is considerably outside the accepted range that it could be considered to be wrong” (see High Court Judgment, §11). 
(16) The Court of Appeal also noted (Judgment, §31) that the High Court had held that: “it is not clear from either the pleadings or the particulars furnished to date precisely what [QIL] says was wrong with the Technical Provisions as calculated by [QIL] and Milliman in the Material Period” (High Court Judgment, §43).  
9. This account mirrored the factual findings of the High Court Judgment (at §§1—14). 

Aspect of the Order Under Appeal

10. While various Orders relating to particulars were made by the Court of Appeal, as noted above, the only aspect of the Order arising in this application for leave to appeal is the ruling of the Court of Appeal—overturning the High Court Judgment—refusing to direct replies to the Particulars (namely, Particulars 11(3) II, V, VIII, XI).  The Particulars are scheduled to this Application for Leave and Notice of Appeal.   
11. In the Judgment, the ruling of the Court of Appeal in respect of the Particulars was set out in the following terms:

(1) Viewing the matter from the standpoint both of practice and existing authority, the Court observed that it would be hard to see how requests of this kind could be accommodated within the ordinary parameters of a notice for particulars (Judgment, §38). 

(2) The Judgment drew a comparison with the pleader in a standard personal injuries action, who is not required, for example, to explain why the driver of the motor vehicle which caused the crash was driving too fast or why he failed to keep a proper look-out immediately prior to the accident.  It added that the gist of such a claim is that the Defendant was in fact negligent by driving too quickly and by failing to keep a proper look-out (Judgment, §38). 

(3) It was observed that, while it is true that the scope and range of admissible particulars in complex commercial litigation is naturally more extensive and broad-ranging than in straightforward personal injury actions, the general principle to which the Court had referred held true (Judgment, §38).

(4) The Court noted that one was driven to the same conclusion if the matter was viewed following a consideration of the authorities and that the particulars already supplied in relation to the claim enabled the Defendant to know, adopting Fitzgerald J’s classic formulation in Mahon v Celbridge Spinning Co Ltd [1967] 1R 1, 3, the broad outline of the case it will have to meet at trial (Judgment, §39).

(5) It was noted that the purpose of pleadings is to define the issues between the parties and the purpose of particulars is in turn to clarify more precisely the parameters of the pleadings; QIL had defined the extent and scope of the claim in respect of the alleged under provision in elaborate detail for each of the relevant years of the Material Period (Judgment, §41).

(6) The Court ultimately concluded that to go further is effectively to require the other party either to identify items of evidence which it proposes to lead or to provide something in the nature of a factual narrative in support of the claim (Judgment, §42). 




5. Reasons why the Supreme Court should grant leave to appeal  
	In the case of an application for leave to appeal to which Article 34.5.3° of the Constitution applies (i.e. where it is sought to appeal from the Court of Appeal)― 

Please list (as 1, 2, 3, etc) concisely the reasons in law why the decision sought to be appealed involves a matter of general public importance and / or why in the interests of justice it is necessary that there be an appeal to the Supreme Court
In the case of an application for leave to appeal to which Article 34.5.4° of the Constitution applies (i.e. where it is sought to appeal to the Supreme Court from the High Court)― 

Please list (as 1, 2, 3, etc) concisely the reasons in law:

i.          why the decision sought to be appealed involves a matter of general public importance and / or why in the interests of justice it is necessary that there be an appeal to the Supreme Court and

ii. why there are exceptional circumstances warranting a direct appeal to the Supreme Court

I.   General Public Importance—Clarity on the Role of Particulars  

1. The legal issues relating to the role of particulars addressed in the Judgment are of widespread general public importance, the determination of which has consequences which extend well beyond the scope of the current appeal.  

2. In particular, an appeal in respect of the Judgment will bring clarity to the following issues:  
(1) The role of particulars in litigation generally: The appropriate use of particulars in litigation generally is an issue that has caused and is causing difficulty for the Courts of first instance and which is generating extensive litigation.  The High Court has expressed concerns and frustration as to the use of particulars by litigants (e.g., IBB Internet Services Limited (trading as Imagine Networks) v Motorola Limited [2013] IEHC 541 (Charleton J) and Armstrong v Moffatt [2013] 1 IR 417 (Hogan J)).  The guidance of this Honourable Court is required.

(2)  The role of particulars in complex litigation:  This role of particulars in complex litigation is an issue on which there is a particular lack of clarity in the case law of this jurisdiction.  For example, in Playboy Enterprises International Inc v Entertainment Media Network Works Ltd [2015] IEHC 102, the High Court (Baker J) observed (at §14) that, generally speaking, the more complex the litigation, the greater will be the need in the interests of the efficient use of court time and resources to ensure that the case is fully pleaded.  By contrast, in the Judgment, notwithstanding that the Court of Appeal acknowledged the position stated by Baker J (Judgment, §38) and described the litigation as “mammoth” (Judgment, §3), reliance was placed on an analogy from a “standard personal injuries action” (Judgment, §38) (suggesting that in fact, the imperative for precision of pleading is not any greater in complex than in standard litigation).
(3) The role of particulars in Commercial Court litigation: There is uncertainty as to the weight to be attributed—in the context of consideration of the necessity for particulars—to: (a) the role of witness statements in Commercial Court litigation in reducing the extent to which a party will unreasonably be taken by surprise; and (b) the risk of a loosely pleaded case unfairly expanding the scope and breadth of discovery in the proceedings (see, e.g., Thema International Fund plc v HSBC Institutional Trust Services (Ireland) [2010] IEHC 19, §§4.1—4.2).
(4) The role of particulars in narrowing the scope of discovery:  The value to be attributed to the potential for particulars to narrow the scope of discovery is also unsettled.  For example, in Thema International Fund plc v HSBC Institutional Trust Services (Ireland) [2010] IEHC 19, Clarke J observed (at §4.2) that a lack of reasonable precision in the proceedings can give rise to a risk of discovery being directed that is broader than might otherwise be necessary.  By contrast, in the Judgment, notwithstanding that the Court of Appeal acknowledged that discovery in this litigation could “generate tens of millions of documents” (Judgment, §4), it did not address the potential impact of the Question on discovery. 
3. In short, given the fundamental importance of particulars to the conduct of litigation generally, it is in the public interest for this Honourable Court to provide guidance on this issue.

II. Interests of Justice—The Defendant does not Understand a Central Pillar of the Case it has to Meet

1. It would be in the interests of justice for this Appeal to be heard by this Honourable Court. 
2. This is a case of tremendous complexity, involving large sums of money and very large numbers of documents, as is clear from the Judgment.   

3. The Application for Leave is in respect of one Request for Particulars only, a single enquiry, albeit that it is an enquiry that is repeated separately in respect of a number of individual years.   
4. The inquiry arises in the following circumstances (noted in summary above):
(1) QIL claims that the Defendant failed to properly audit QIL’s annual Financial Statements.  
(2) A key component in the financial statements of an insurance company is the Technical Provisions.  
(3) The Technical Provisions are in effect the claims reserves set aside for paying future claims.   An insurance company has a statutory obligation to estimate its Technical Provisions in the first instance; statute also requires that the estimate is attested to by an actuary acting on behalf of the insurance company.
(4) In the present case, a central tenet of QIL’s claim is that the Technical Provisions as estimated by QIL itself and as attested to by QIL’s own actuary (Milliman) were wrong, and that the Defendant failed to detect this. 

(5) The undisputed evidence in the High Court and the Court of Appeal was that an underestimation in Technical Provisions could arise for a myriad of reasons; it could, for example, be related to input data, actuarial miscalculation, inappropriate methodology, mistaken assumptions, mistaken judgment exercised by the actuary or mistaken adjustments or calculations made by the actuary, or indeed some other cause entirely. 
(6) In this respect, strikingly, QIL itself alleges some 28 potential relevant factors for the alleged understatement of the Technical Provisions.  

(7) However, QIL has not provided any information as to: (a) which of these factors it is alleging were responsible for the alleged underestimation; (b) how those factors were identifiable at the time of the Defendant’s audits of QIL (to the extent that the Defendant did not recognise them or recognised them to a different level of severity); (c) how these factors were allegedly not correctly taken into account by QIL itself, by Milliman and by the Defendant; (d) how these factors were allegedly not detected by the Defendant; and (e) the impact of each alleged factor on the alleged understatement of Technical Provisions.
(8) Instead, QIL makes its case on the highly speculative basis that QIL’s administrators instructed another actuary, Mazars, to re-estimate the Technical Provisions for the years 2005—2008, and Mazars concluded that the original estimates were “so far outside of a range of reasonable estimates that they could not have been conducted properly in accordance with the appropriate relevant professional standards” (High Court Judgment, §12).

(9) Thus, rather than identifying how the various relevant factors resulted in the alleged understatement of the Technical Provisions, and notwithstanding the undisputedly complex task involved in estimating Technical Provisions and the myriad of reasons that may give rise to such an understatement, QIL’s case turns on a bare conflict between the contemporaneous QIL-Milliman estimates and the retrospective QIL-Mazars estimates.   

(10) As the High Court (Costello J) concluded (and as noted above, as was referenced in the Judgment, §31): “it is not clear from either the pleadings or the particulars furnished to date precisely what [QIL] says was wrong with the Technical Provisions as calculated by [QIL] and Milliman in the Material Period” (High Court Judgment, §43).  
5. In an endeavour to bring some measure of clarity to the multiplicity of possibilities, the Particulars ask precisely the same question and seek precisely the same information in respect of each year of the Material Period. 

6. Paraphrased, that question is: 
“What do you, QIL, say are the errors in your own estimates of the Technical Provisions, attested to by your own actuary and approved by your own Board?”
7. To be clear, this question is not “why [QIL] contends the Defendant was negligent” (contrary to the suggestion of the Court of Appeal, §36).  
8. Rather, the Defendant is asking why QIL now asserts that QIL’s own figures were incorrect.

9. In other words, the Defendant asks QIL to identify its own error, which QIL now complains the Defendant failed to detect.
10. An answer to this simple question is critical to the Defendant being able to defend QIL’s claim.    

11. As such, replies to the Particulars are necessary to ensure fair procedures and to guarantee the Defendant’s entitlement to natural and constitutional justice. 

12. Without a reply to the Particulars, the consequence is that the Defendant simply does not know “which audit processes it must defend in the proceedings” (Affidavit of Tony Weldon, sworn on 3 March 2015, §30; see also §36).  It therefore does not know the case it has to meet in respect of the Technical Provisions.  
13. If QIL is not directed to reply to the Particulars, the Defendant will be deprived of its entitlement to natural and constitutional justice.

14. This deprivation of the Defendant’s entitlement to natural and constitutional justice is exacerbated by a number of peculiar and unusual aspects of these proceedings.  In particular:

(1) The proceedings are exceptional in their magnitude, with the claim, comprising a claim in the order of €800 m against the Defendant (Judgment, §3).
(2) The proceedings have been described by the Court of Appeal as “mammoth” (Judgment, §3).  
(3) The High Court (Costello J) put the matter as follows: "[i]t is common case that this will be an enormous, complex case, involving very difficult issues of fact and law and a potential claim for damages in the order of €800 million" (High Court Judgment, §3).
(4) The Court of Appeal suggested that trial of the proceedings may "last for more than twelve months" (Judgment, §3).
(5) On QIL’s own estimation, “the pool of documents that will have to be reviewed for discoverability is of the order of forty million documents” (Affidavit of Michael McAteer, sworn on 25 July 2014, grounding QIL’s application for entry into the Commercial List).
15. It is particularly contrary to the interests of justice for the Defendant to be exposed to litigation of such magnitude in the absence of an understanding of a central pillar of the case it has to meet.
III. Exceptional Circumstances

  N/A


6. Ground(s) of appeal which will be relied on if leave to appeal is granted 

	Please list (as 1, 2, 3, etc) concisely:

1.
the specific ground(s) of appeal and the error(s) of law related to each numbered ground

2.
the legal principles related to each numbered ground and confirmation as to how that/those legal principle(s) apply to the facts or to the relevant inference(s) drawn therefrom

3.
The specific provisions of the Constitution, Act(s) of the Oireachtas, Statutory Instrument(s) and any other legal instruments on which you rely 

4.
The issue(s) of law before the Court appealed from to the extent that they are relevant to the issue(s) on appeal

1. The Specific Grounds and Errors of Law

1. The Court of Appeal erred in law and/or in fact and/or in mixed question of law and fact in not directing QIL to respond to the Particulars.  

2. In particular (and without limitation) and without prejudice to the foregoing, and, given, in particular, QIL’s capacity to furnish a reply to the Particulars, the Court of Appeal erred in law and/or in fact and/or in mixed question of law and fact in:

(1) Not holding that replies to the Particulars were necessary to obviate the procedural unfairness created by the Defendant’s lack of understanding of QIL’s case, namely, its lack of understanding of what QIL says was wrong with QIL’s own Technical Provisions;

(2) Not holding that replies to the Particulars were necessary in light of the complexity of the case;

(3) Not holding that replies to the Particulars were necessary to enable the Defendant to instruct relevant experts and/or to reduce the number of experts required and/or to remove the inevitable inequity as between QIL and the Defendant in terms of preparation for trial, given that, at present the Defendant’s experts cannot engage in a meaningful review of QIL’s case;

(4) Not holding that replies to the Particulars were necessary to assist in narrowing what has the potential to be a truly daunting discovery process;

(5) Not holding that the furnishing of replies to the Particulars would advance the imperative of conservation of the resources of the parties and the Courts in this difficult and potentially very burdensome litigation; and/or

(6) Mischaracterising the Particulars as seeking information on “why [QIL] contends the Defendant was negligent” (Judgment, §36) (which is incorrect). 

3. The Defendant will rely on such further or other grounds as may be adduced with leave of the Court.

4. The question therefore arising for consideration is: “Ought QIL be directed to identify what was wrong with QIL’s own Technical Provisions?”   
2.
The Legal Principles Related to Each Numbered Ground and Confirmation as to How Those Legal Principles Apply to the Facts or to the Relevant Inferences Drawn Therefrom

1. The Defendant will rely on the following legal principles:

(1) The principles of natural and constitutional justice, including the principle of due process and that a civil defendant is entitled to know the critical facts of the claim made against it;

(2) The principles applicable to the directing of replies to particulars;

(3) The principles applicable to Order 19, Rule 7 of the Rules of the Superior Courts.
3.      The specific provisions of the Constitution, Act(s) of the Oireachtas, Statutory Instrument(s) and any other legal instruments on which you rely.

1. The Defendant will rely, in particular, on the following provisions:

(1) Article 40.3 of the Constitution; and

(2) Order 19 of the Rules of the Superior Courts.

4.      The issue(s) of law before the Court appealed from to the extent that they are relevant to the issue(s) on appeal
There was no list of issues of law relevant to the Judgment.

	Name of solicitor or (if counsel retained) counsel or applicant/appellant in person:

DERMOT GLEESON SC

PAUL SREENAN SC

DAVID BARNIVILLE SC

CATHERINE DONNELLY BL

FRANK KENNEDY BL 




7. Other relevant information

Neutral citation of the judgment appealed against e.g. Court of Appeal [2015] IECA 1 or High Court [2009] IEHC 608

	 [2017] IECA 94


	References to Law Report in which any relevant judgment is reported
  N/A


8. Order(s) sought

Set out the precise form of order(s) that will be sought from the Supreme Court if leave is granted and the appeal is successful:

	The Appellant seeks an Order in the following terms:

1. An Order directing the Plaintiff deliver adequate and complete replies to Particulars 11(3)II, 11(3)V, 11(3)VIII, and 11(3)XI.

2. Such further or other order as may be required;

3. Costs of this Appeal.  



	What order are you seeking if successful?
Order being appealed:   

Set aside

Vary/

substitute

X

Original Order:

Set aside

Restore

Vary/ substitute

X



	If a declaration of unconstitutionality is being sought please identify the specific provision(s) of the Act of the Oireachtas which it is claimed is/are repugnant to the Constitution

	N/A



	If a declaration of incompatibility with the European Convention on Human Rights is being sought please identify the specific statutory provision(s) or rule(s) of law which it is claimed is/are incompatible with the Convention 

	N/A



	Are you asking the Supreme Court to:

	depart from (or distinguish) one of its own decisions?
	
	Yes
	X
	 No

	If Yes, please give details below:


	make a reference to the Court of Justice of the European Union?
	
	Yes
	X
	No

	If Yes, please give details below:


	Will you request a priority hearing?
	
	Yes
	X
	           No

	If Yes, please give reasons below:


Please submit your completed form to:

The Office of the Registrar of the Supreme Court

The Four Courts

Inns Quay

Dublin 

together with a certified copy of the Order and the Judgment in respect of which it is sought to appeal.   

This notice is to be served within seven days after it has been lodged on all parties directly affected by the application for leave to appeal or appeal.

SCHEDULE 
THE PARTICULARS
	11(3) II
	In respect of each of the alleged understatement of each accident year within each class within each geographic region at 31 December 2005, please specify the reasons and the financial effect of each reason for the alleged understatement identified by the Plaintiff in its re-estimation of the Plaintiff’s technical provisions.

	11(3) V
	In respect of each of the alleged understatement of each accident year within each class within each geographic region at 31 December 2006, please specify the reasons and the financial effect of each reason for the alleged understatement identified by the Plaintiff in its re-estimation of the Plaintiff’s technical provisions.

	11(3) VIII
	In respect of each of the alleged understatement of each accident year within each class within each geographic region at 31 December 2007, please specify the reasons and the financial effect of each reason for the alleged understatement identified by the Plaintiff in its re-estimation of the Plaintiff’s technical provisions.

	11(3) XI
	In respect of each of the alleged understatement of each accident year within each class within each geographic region at 31 December 2008, please specify the reasons and the financial effect of each reason for the alleged understatement identified by the Plaintiff in its re-estimation of the Plaintiff’s technical provisions.
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