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Order 58, rule 13- : o
SUPREME COURT , : RE
* Application for Leave and Notice of Appeal
For Office use ' - S
Supreme Court record number of
this appeal : B
|Subject matter for indexing

{Leave is sought to appeal from |

X [The Court of Appeal | The High Court

[Title and record number as per the High Lourt proceedings]

Eugene MeCool V- |Colin Monaghan |

High Court 2015/758A  |Court of Appeal  |2016/0005
Record Nr : " |Record Nr

Date of filing 115% June 2017

Name(s) of

~ |Eugene McCool

- |Applicant(s)/Appellant(s)

Solicitors for N/A ) ¥
Applicant(s)/Appellant(s) ) 19 JUN 2007 R
Name of Colin Monaghan SSNEE e gupReES
_ |Respondent(s) o
- |[Respondent’s Arthur Cox
solicitors ) .

Has any appeal (or application for leave to appeal) previously been lodged

in the Supreme Court in respect of the proceedings?
Yes S - X |No

If yes, give [Supreme Court] mem‘d'mmber(s)

Are you applying for an extension of time to apply for  |X |Yes | |No
leave to appeal? : '

If Yes, please explain why — Incerrect adi-vicef/mfwmaﬁ@m on making
application. Very heavy work schedule during last 2 weeks -

Paid fees and tried to file on 15% June but errors advised by Courts
Service, corrected application and issued by email on 16" June, to be

lodged in the office on Monday 19" June 2017



1. Decision that it is.sdﬁght fdéppeal |

|Name(s) of Judge(s) |The Honourable Mr Justice Peart
’ o The Honourable Ms Justice Irvine .

The Honourable Mr Justice Hogan

Date of order/  |Order made on 47 May 2017 and perfected on 18“‘
Judgment ~ May 2017 ‘

2. Applicant/Appellant Details

Where there are two or more applicants/appellants by or on whose behalf this notice
is being filed please provide relevant details for each of the applicants/appellants

Appellant’s full | Eugene McCool

 |name
Original status  |X Plamtlﬁ o ] Defendant
Applicant | |Respondent
_|Prosecutor - |INotice Party
_ {Petitioner ' '
Solicitor N/A
Name of
firm
Email | ‘
Address - ' e Telephone no.
" |Document N/A
. ~ |Exchange no.
' Postcode ‘ , ~ |Ref.
How would you prefer us to commumcate with you"
Document X E—mall
Exchange , ]
Post | : Other (please specify)

Counsel N/A

Name
| Email . ,
Address ' Telephone no.

' ' Document
Exchange no.

Postcode




Counsel N/A
Name
{Email , » o o
Address |  |Telephone no.
B - |Document
Exchange no. =
{Postcode '

If the Applicant / Appellant is not legally represented please complete the following -

|Current postal 1207 Mount Prospect Avenue, Clontarf, Dublin 3
address P T e
e-mail address - |[fmccool@mecoolcontrols.ie

- [Telephone no. 086 2580472 '

How would you prefer us to communicate Wlth you"

Document X E- mall '
Exchange -
_|Post o Other (please speclfy)

3. Respondent Details

Where there are two or more respondents affected by th1s appheatmn for leave to
appeal, please provide relevant détails, vhere known, for each of those respondents

Respondent’s full . |Colin Managhan. :

name
Original Plaintiff |  |X [Defendant  |Is this party being
status Applicant Respondent  [served with this Notice
o ' Prosecutor Notice of Application for
' |Party leave? -
Petitioner ‘ Yes X [No |

Solicitor Colin .Monag'han-' ‘
Name of |Arthur Cox

firm :
Email colin. monaghan@arthurcox com -
Address |10 Earlsfort Terrace |Telephone |(01) 920 1000
Saint Kevin’s - . |no. . - |
Dublin 2 - ~ Document
' ~ |Exchange
no.
Ref.

{Postecode |DQO2 T380



~ Has this party agreed to servxce of documents or communication in these
proceedings by any of the followin: means"

Document ‘ X E—mall
Exchange 1 S
Post ‘ Other (plea’se specify)
Counsel o
Name |Maurice Collins SC
Email : -
|Address . ' |Telephone:
.. Ino. ,
Document
Exchange
A da.
Postcode
Counsel .
Name |Caren Geoghegan BL
Email : - i
Address .. -|Telephone
| > qmo. -
Document
|Exchange
no.
{Postcode

If the Respondent is not legally represented please complete the following |

Currentpostal =~ |N/A
laddress ’

e-mail address

Telephone no.

Has this party agreed to service of documents or commumcatwn in these
proceedings by any of the following means?

Document . X  |E-mail
Exchange R | e |
Post | |Other (please specify)

4. Information about the decision that it is sbught to appeal



Please set out below:

~ |Whether it is sought to appeal from (a) ‘the entire demsmn or(b)a part or parts of the decision
and if (b) the specific part or parts of the decision concerned

|The Appellant is seeking to appeal the Order of the Court of Appeal in its entirety.

(8) A concise statement of the facts found by the trial court (in ehronological sequence)
relevant to the issue(s) identified in Section 5 below and on which you rely (mclude
where relevant if certain facts are contested) :

| Factual background

1 This matter arises from a High Court case taken by the Appellant s company,
McCool Controls and Engineering Lirnited (“MCC”) against a US Multinational
company called Honeyweﬂ Control Systems Limited, (“HW?*), Case No.
2005/2747P, arising from a breach of contract in 2001 when MCC was the exclusive
agent for HW in Ireland. MCC tried to resolve the matter with HW, but this |
proved futile and in August 2005, MCC, reluctantly, were forced to issue
‘proceedings.

2 HW have no defence against MCC’s claim and instead resorted toa campaign to
defeat MCC’s case financially by years of delay and obstructive abuse of the legal
system, in an attempt to force the financial collapse of MCC. The Respondent is the
Solicitor with Arthur Cox who represent HW. - ~

3 MCC was made aware by its then Solicitors, William Fry, (Fry), in early 2011 of the
new Order 56A, (SI 502 of 2010), Alternative Dispute Resolution process of
Mediation, Conciliation or anether dispute resolution process approved by the Court,
but does not include Arbitration. MCC saw this as the ideal mechanism to counter
the strategy of HW to force the collapse of MCC through delays and high costs and
instructed Fry to take an ADR motion on the case.

4  MCC encountered opposition and difficulties in having the ADR motion set down
but this eventually was listed for hearing on the 23" July 2012, using McGeehin
Toale Solicitors. (MGT). It was the events that occurred during the period when the
Motion was for hearing, 23" July to the 31° July 2012, that led to the complaint to
the Solicitors Disciplinary Tribunal about the Respondent in July 2014

Solicitors Dismphnary Tribunal (SDT)

5 The Appellant presented eviderce of events that occurred at various times of the
hearing between 23" and 31° July 2012, supported by 2 senior members of MCC’s
staff and by evidence from the Courts Service. The Respondent supplied limited
evidence in relation to the 30" and 31° July 2012 only, yet the SDT found that there |

was no Prima Facie case against the Respondent. This decision was appealed to the
Pres1dent’s Couit -

|The Presxdent’s Court (High Court)

6 The President’s Court agreed with the decision of the SDT Ina departure from the

norm, the Court awarded costs agamst the Appellant who then appealed to the Court
of Appeal (COA) - A O

The Court of Appeai (COA)
7 The Court of Appeal agreed with the decision of the High Court

8  An oral copy of the COA hearing on the 7th April 2017, will show this appellate
Court, how the COA hearing was conducted and will support my claim that I was
unfairly treated at that hearing and was unable to properly present the essential points |-
of my case to the COA. Mary O’ Donneﬂ and Eoin McCool of MCC, were present at




the COA hearing as they had been present during the events of July 2012, and we all
felt the COA was hostile to my position, whereas the Respondent’s side was not

 subjected to this and were allowed to make their legal presentation in full. I believe
the Oral DAR for the COA hearing will demonstrate this.

(b) In the case whete it is sought to appeal in A’crimin‘al proceedings please provide a
concise statement of the facts that are not in dispute. N/A

The relevant orders and findings made in the High Coutt and/ dr in the Court of Appeal

5. Reasons why the Supreme Court should grant leave to appeal

In the case of an application for leave to appeal to which Article 34.5.3° of the Constitution
applies (i.e. where it is sought to appeal from the Court of Appeal) —

|Please list (as 1, 2, 3, etc) con01sely the reasons in Iaw why the decision sought to be
appealed involves a matter of general public 1mportance and / or why in the mterests of
justice it is necessary that there be an appeal to the Supreme Court

General Public Importance:

1 The law should apply equally to all, irrespective of rank, position or status. The
Judgment of the Court of Appéai prefers the evidcnce of the Respondent, a prominent
Solicitor, in a very large legal firm, but doeé not“explain why this is preferred to that of
the Appellant. o o R | . ,

2 The COA hearing was not conducted in a fair anvd'impartial manner and I ask that the
Court order an oral Copy of the DAR for the he_a.ﬁng on the 7" April 2017 to show how
this hearing was conducted. I was accused of making serious allegations againsta
Solicitor and a member of the Bar at this hearing and at the costs hearing. I was not
given time to presefit my legal submission and was subjected to an intense round of
questioning for approx. 1 hour, which was in céntrast to the facility given to the
Respondents side. It is in the pﬁbﬁc interest that all such cases are conducted in a fair

and impartial manner. k




_ The requirement of the SDT, High Court and Court of Appeal was to determine if
there was a Prima Facie case for the Res‘ponden’t to answer. The Appellant’s evidence
was material and significant, supported by sworn afﬁdav1ts of 2 senior members of
MCC’s staff, file records and the Courts Serv1ce, whereas the Respondent’s evidence
was limited to an email that requires authentication by a technical report and a claim of -
a phone call which is denied by the Courts Ofﬂee yet the Appellant s evidence has
been totally ignored and rejected It is in the public interest that the ba51s of determining
what constitutes a Prima Facie status needs to be defined and clarified. It is of a
matter of public importance that this ambiguity is resolved by the 'SupremeCourt.

The High Court unjustly awarded costs against the ‘Appellant and a review of these cases
over a 10-year period showed that costs are hofnormally awarded. This review also
showed that the President’s Court has refused all appeals by lay people against solicitors.
This is a major concern and needs to be addressegi by the Sﬁpreme Court in the interest
of impartiality and fairness. | PN

- ADR 56A and the associated Costs Order 99 IB are particularly important to both the
general public and the operation of the Courts‘ system. It is an open secret that there is
opposition to the use of ADR in legai eircles and this hasbeen a factor in the
events during our ADR apphcatmn The ADR 56A rules 'were amended some 5 weeks
after the ADR hearing in July 2012 and the reference to the costs penalty, Rule 99 1B

was removed from Order 56A. This is a matter of pubhe importance as the costs
penalty is a fundamental elemert to the use of Order 56A. In the McCool V Honeywell
case, the use of ADR 56A would have prov1ded a more level playing field and

allowed this case to be resolved in a reasonable tlmeframe and at reasonable cost. The

loss of that facxhty has caused considerable damage to MCC and in turn has put a
further burden on the Courts system, who have this case still in the Courts list for the 5

years since the coHapse of the ADR initiative in Juiy 2012, to the enormous benefit of the

Respondent and his client. This case may be the catalyst for the Courts to actively

promote the wider use of ADR and the Supreme Court should speak on the reinstatement

~of the famhty of Rule 99 1B, in Order S6A of the Court Rules.

The loss of the use of ADR has left MCC ina positien that the financially powerful
Defendant, HW, through the Respondent, has continued it eampaignto financially destroy
MCC and hence overeome the case against it. Thelegal system provides no protection
against this form of behaviour. Even though I am the founder (MCC commenced trading
in 1992), the 100% shzireholder and Managing Director, of this small family firm, I am not
allowed to protect the company against the a_etiviﬁes} of the Defendant and Respondent.
The law views the company asa separate entity to me, even ihough Lcreated, control and

manage the company and the company is totaﬂy dependent on me for its survival. The




~ legal system does not_pfetect the company and allows these abuses to be carried out with

V impnnlty To compound the problem, [ am nof allowedvto represent the company in Court,
I am not allowed to get nganon Fmance to protect the company in these proceedings,
legal firms will not represent the company without funding. This present system allows
large financially strong companies to exploit these anomalies to defeat their opponents in
Court but this is unfair and unjust. {T’his‘ is major issue in the Irish Legal System that the

Supreme Court needs to consider and address in the public interest.

Interests of Justice L

17 The Court of Appeal faﬁed to engage w1th a s1gmﬁcant element of ev1dence

| presented by the Appellant S R

8  The Court of Appeal failed to test and fully examine all the ev1dence that had been

~ presented by the Appellant B B '

9  The COA judgment eontams serieus errors of fact in relation to the e\}ents of the week

| of the ADR and a fpull' hearing is required lo determine the true facts of the events.

10 Paragraph 14 of the COA judgment incorrectly states that the confusion of the timing of
of the hearing on the 31% July 2012 was the essential suloj ect of the complaint. This is
incorrect and this very.serious error was speclﬁcélly’claﬁﬁed in paragfa’phs 2and 13
of my legal submission issued to the COA. | ‘

11 The Appellant was refused the facility to have an mdependent techmcal assessment of
the Respondent’s email evidence - carried o 11, but this is the core issue of the
Respondent’s evidence and is essential to the resoluuon of this case. »

12 The Court of Appeal has made Serious errors in its assessment of the heanng of the ADR
Motion on the 31% July 2012, as detailed in paragraph’s 11 of the COA judgment.

That nearing was flawed and MCC’s case was not put before the Comft nor was the
misinformation in the HW affidavit correctecl. The Court did not have a proper
understanding of ADRS6A andlthe assoc siated costs Order 99 1B and the Court’s ruling |
was based on an incorrect assessment of the ADR rules MCC’s posmon was seriously
| prejudiced and MCC suffered considerable damage as aresult

13 1had shown to the COA that the respondent had misled his client, HW, when he alleged
that he had been in Court on the first MOrTiing of the heanng, the 23" July 2012. The
records show that the Respondent was not in Court that mormng The Respondent did
appear eventually, when called by our solicitor MGT but did not enter the Court. This
email is heavily redacted and I believe that in the interests of j ustxce,_the respondent
should be required to issue a full copy of this einail for hearing of this matter

14 If this application for leave to appeal is refused, the Appellant will suffer a considerable
Injustice.

15 Statements referring to my loss of perspective; sense of judgment, distorted thinking, are




unhelpful, inappropriate and unwarranted.

In the case of an application for leave to appeal to whzch Artzcle 34.5.4° of the Constztut;on
applies (i.e. where it is sought to appeal to the Supreme Court from the High Court) —

Please list (as 1, 2, 3, etc) concisely the reasons in law:
i. why the decision sought to be appealed involves a matter of general public
importance and / or why in the interests of Jusnce it is necessary that there be an
appeal to the Supreme Court and :

ii. why there are cxceptmnal cucumstancés warranting a direct appeal to the Supreme

6. Ground(s) of appeal which will be relied on if leave to appeél_is granted

Please list (as 1, 2, 3, etc) concisely:

1. the specific ground(s) of appeal and the error(s) of law related to each numbered
ground :
2. the legal principles related to each numbered ground and confirmation as to how

that/those legal prmmple(s) appl y to the fd. Sts ar to the relevant inference(s) drawn
therefrom ‘

- 3. The spec1ﬁc provisions of the Constztutlon Act(s) of the Oireachtas, Statutory
Instrument(s) and any other legal instruments on which you rely

4. The issue(s) of law before the Court appealed from to the extent that they are relevant
to the issue(s) on appeal ,

Ground 1: The leamed Court erred in law and/or fact by failing to take account of all
elements of the Appellant’s evidence placed before the Court. This evidence did
prove that there was a Prima Facie case requiring the SDT to conduct a full
enquiry into the Appellant’s complaint. The COA erred in law when it failed to
find that a Prima Facie case reqmrement had been established :

Ground 2: The learned Court erred in law by limiting its verdict to the events on the dates
of the 30% and 31 July 2012 and rehed on the Respondent’s ev;dence only




The learned Court offered an oplmon on what motivated the Appellant to make
an appeal when deciding its judgment and devxated from the principle of basmg
its finding on the facts of the matter.. -

The learned Court failed to explain why it preferred the Respondent’s ev1dence
over the evidence of the Appellant hlS colleagues and the Courts staff.

Ground 3: The learned Court failed to take account the importance of the costs Order
facility, Rule 99 1B, when detailing its background of the complaint, which
was an essential element of the Appellant’s ADR application, the loss of
which was Very 1mportant to the Appellant s complaint to the SDT.

Ground 4: The learned Court fmled to test and thoroughly examine the Appellant’
evidence _

Name of sohcltor or (1f counsel retamed) counsel or applicant/appellant in
person: :

Appellant in Person

7. Other relevant information

Neutral citation of the judgment. 4ppealed agamst e.g. Court of Appeal [201S]1IECA 1
or High Court [2009] IEHC 608 :

[Court of Appeal [2017] IECA 129

- [References to Law Report in which any relevant judgment is reported
Healy V Ulster Bank [2015] IESC 106

Hay V O’Grady [1992] IR 210

Doyle V Banville [2012] IESC 25

8. Order(s) sought

‘Set out the precise form of order(s) that will be sought from the Supreme Court if
leave is granted and the appeal is successful:

Order that the Court of Appeal Order be set aside
| Order of High Court be set aside

Solicitors Disciplinary Tribunal to be requlred to conduct a full enquiry into
the Appellant’s complaint

My Costs for the Court of Appeal
My Costs for the High Court




My Costs for the Solicitors Diséiplhiarj}' -”Trib_u_nal
Any further Order that this Court deems applic__able' |

What order are you seeking if successful"

Order being ~set as1de X vary/substitute
appealed: o ' =
Original order: - set asidez(__} - restoreD vary/substituteD

If a declaration of xin'c'onstitutionality is being sought please identify the
ispecific provxsmn(s) of the Act of the Olreachtas which it i is claimed is/are
repugnant to the Constltutmn

N/A . , : . ‘
If a declaration of incompatibility with the European Convention on
Human Rights is being sought please identify the specific statutory

provision(s) or rule(s) of law which it is clalmed is/are incompatible with -
|the Convention

N/A

|Are you asking the Supreme Court to:

depart from (or dlstmaulsh) one of its own. Yes X |No
decisions? : ‘

If Yes, please give details below:

make a reference to the Court of Justice of the Yes No
European Union? = , X

If Yes, please give details below:

Will you request a priority hearing? T , Yes X |No



If Yes, please give réasqns below: P

Signed: /w{%w/L g

| (Solicit' for)g)za/mﬂicant/appeﬂant in person |

" Please submit yoixr completed form to:

The Office of the Regxstrar of the Supreme Court
‘The Four Courts o
Inns Quay

- Dublin

together with a certified copy of the Order and the Judgment in respect of which
it is sought to appeal ‘

This notice is to be,sérved within seven'vdays after it has been lodged on all
~ parties directly affected by the application for leave to appeal or appeal.

Dated this 15th day of June 2017

Eugene McCool
207 Mount Prospect Avenue
Clontarf

- Dublin 3

To: The Registrar of the Supreme Court
The Four Courts
Inns Quay
Dublin 7

And: Mr. Colin Monaghan
- Arthur Cox Solicitors

10 Earlsfort Terrace
Saint Kevin’s .
Dublin 2



