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Appendix

Notice of Appeai

Brecciz, Irish Agricultural lopment Company, Blackrack Hospital Limited,
sorge Duffy. Rosaleen Duffy and Tuilycorbett Limited
Defendants
2. Grounds of Appasl
Please set out in numbe af 4

be granted.

A, Penalty clause

1. The Court of Appeal and High Court erred in law and fact in conciuding that Clause
5.1 is an unenforceable penalty clause.

2. The lrish courts should adopt the refinement of the penalty rula laid dewn by the
UK Supreme Court in Cavendish Square v £ Makdessi.'
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£ 120181 IECA 286, par
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7 Finlay Geoghegan .J, Shaghan v & VIECA 288, para,

* Gillett v Holt [2001} Tk 240, v Hutehinson [2006] EWOA Civ

* Ibid.

** Hogan J, Sheehan v Breccia (C of A) 201

* Hogan J, Sheehan v Breccia (C of Ay 2oy
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In the alternative, if the Court does not adopt the principles st aul in Cavendish
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4. The Court of Appesl and ngh Court erred in mncludrng that
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from recovering surcharge int

5. The Court of Appeal erred in law and / or fact in cen cluding that the actions of the
Plaintiff (assuming that the facts found by the High Court ware correct) were
sufficient to constitute “reliance” and “detr: nent”,
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3.

or evidence of any causal connection between any such expenditure and any
representations about surcharge interest, '

The Court of Appeal further erred in law in failing to advert to important legal
principles that apply to the “reliance” and “detriment” requirements, including:

8.1. The principle that “there must be sufficient causal fink between the assurance relied
on and the detriment asserted’ *

8.2. The principle that the detriment must be “substantial”, and “whether the detriment is |
sufficiently substantial is to be tested by whether it would be unjust or inequitable to |
allow the assurance to he disregarded ..."" |

The Court of Appeal erred in failing to overturn the High Court's findings and / or ‘
inferences of fact in relation to reliance and detriment. Some of the key findings

made by the High Court were not supported by any evidence, or were contrary to
the Plaintiff’s own evidence. In particular: |

7.1. The Court erred™ in assigning significant weight to the fact that bank statements sent |
by Anglo and IBRC to the Plaintiff did not expressly mention surcharge interest, and
in accepting that the Plaintiff relied on these statements. The Plaintiffs own evidence
was that he did not rely on those statements,

7.2. The Court erred™ in assigning significant weight to the Plaintiff's reliance on |
correspondence from IBRC to the Plaintiff on 31 October and 12 November 2013, At
no stage during his evidence did the Plaintiff mention either of those letters.

The Court of Appeal erred in law in failing to have regard to the fact that the loan ’
and mortgage documentation expressly excluded the possibility of a waiver or

variation of Breccia's rights arising by conduct, implication, inaction or silence on
the part of Breccia or its predecessors, |

The Court of Appeal erred in law and / or fact in failing to give sufficient weight to
the fact that communications by Breccia and its predecessors In title expressly |
reserved all contractual rights and expressly informed the Plaintiff that additional
sums may be due.

JOHN LAVELLE BL |
BRIAN O’'MOORE SC |
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successful.
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