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Appendix IV

“National and first official language” in European Law.


In Anita Groener v. Minister for Education and City of Dublin Vocational Education Committee (Case C - 379/87, judgment of the European Court of Justice 28 November 1989), Ms. Groener, who was a Dutch national, sued the Minister for Education and the Dublin VEC. She objected to a provision which made appointment as a full time teacher of art in a VEC institution conditional on proof of an adequate knowledge of the Irish language. This proof was usually provided by production of a special certificate of competency in Irish.


The European Court was asked for a preliminary ruling under Article 177 of the EU Treaty. Three questions were raised on the interpretation of Article 48(3) of the Treaty (relating to freedom of movement for workers within the community) and Article 3 of Regulation 1612/68 made by the European Council on the 15th October 1968, also relating to the free movement of workers. This latter regulation stated that legal provisions, regulations or administrative actions or practices in a Member State “shall not apply” where they limit application for and offers of employment or the right of foreign nationals to take up and pursue employment, and provides for cognate matters. This latter regulation however is subject to the exception that it is not to apply “to conditions relating to linguistic knowledge required by reason of the nature of the post to be filled”. 


At paragraphs 18 and 19 of the judgment the Court of Justice held:

“As is apparent from the documents before the Court, although Irish is not spoken by the whole Irish population, the policy followed by Irish governments for many years has been designed not only to maintain but also to promote the use of Irish as a means of expressing national identity and culture. It is for that reason that Irish courses are compulsory for children receiving primary education and optional for those receiving secondary education. The obligation imposed on lecturers in the public vocational education schools to have a certain knowledge of the Irish language is one of the measures adopted by the Irish government in furtherance of that policy. The EEC Treaty does not prohibit the adoption of a policy for the protection and promotion of a language of a Member State which is both the national language and the first official language. However, implementation of such a policy must not encroach on a fundamental freedom such as that of the free movement of workers. Therefore, the requirements deriving for measures intended to implement such a policy must not in any circumstances be disproportionate in relation to the aim pursued and the manner in which they are applied must not bring discrimination against nationals of other Member States.”


In the Groener case, the national rules were found to be proportionate, at para. 21:

“It follows that the requirement imposed on teachers to have an adequate knowledge of such a language must, provided that the level of knowledge required is not disproportionate in relation to the objective pursued, be regarded as a condition corresponding to the knowledge required by reason of the nature of the post to be filled within the meaning of the last sub-paragraph of Article 3(1) Regulation 1612/68.”


This case was followed in the opinion of Advocate General Van Gerven (18th February, 1993) in Federación de Distribuidores Cinematográficos v. Estado Espanol and Ors. This case related to a requirement to dub into one of the official languages of Spain films imported from third countries. 


The Advocate General surveyed community law on language rights and continued as follows:

“It follows from this case law that rules within the framework of the cultural policy of national or regional authorities may where appropriate be warranted by an overriding reason of general interest recognised by community law, justifying certain restrictions to the movement within the community of persons, goods or services. That applies to measures intended to ensure the preservation and appreciation of historical and artistic treasures or the dissemination of knowledge of the arts and culture (“tourist - died” judgments) which are directed towards preserving the freedom of pluralistic expression of the various social cultural religious and philosophical trends in a country (“Mediawet” judgments) or towards the protection of a national language (Groener judgment). These overriding reasons of general interest may I think be described in general as the protection, development and dissemination of a Member State’s own cultural heritage or that of a region thereof, in a pluralist context and as a component of a cultural heritage common to the Member States…”. (Emphasis supplied)


Equally, the well regarded text book, TC Hartley, The Foundations of European Community Law, 6th Edition (Oxford, 2007) has this to say, at page 68:

“Court Procedure”.

What languages may be used in court proceedings? The question depends on what is known as the ‘language of the case’. Any one of the official languages of the Member States (including Irish) may be chosen and the theory behind the rules governing the choice of languages is that the community is regarded as multi-lingual and consequently able to operate in any official language. Community institutions are therefore required to accommodate themselves to the needs of the other party.”

In direct actions the basic rule is that the applicant has the choice of languages. However, where the defendant is a Member State, or an individual or corporation having the nationality of a Member State, the language of the case is the official language of the State. Where the Member State has more than one official language - as, for example, is the case with Belgium - the applicant may choose between them.

Except in the rare case where a Member State brings enforcement proceedings against another Member State, the community will always be party to a direct action; the effect of these rules, therefore, is to benefit the other party. The Court may depart from the rules at the request of the parties; however where the request is not made jointly by the parties, the Advocate General and the other party must be heard.”


It will be seen from the foregoing (which is merely the most relevant of the many European cases available on language rights) that many of the cases related to the legality or otherwise, in terms of European law, of measures taken by the States to protect or develop their national or official language. This may be the national language or the language of a part or region of a country, depending on circumstances. There has not to date, as far as I am aware, been a case of a State who constituted a language as the national and first official language of the State, and then refused to conduct official business in that language. The very idea is ludicrous and contradictory. It is to be hoped that Ireland does not provide the first example of a case of that sort in the Courts at Luxembourg or Strasbourg.


In the extract from Mr. Hartley’s text book above, it emerges that an Irish citizen suing Ireland before the European Court of Justice would be in a stronger position to require his business there to be conducted in Irish, than the same Irish citizen who has been charged with a criminal offence by the State would be to require his trial, in a Gaeltacht region of Ireland, to be conducted in that language. But, just as European Law regards the European Union as multilingual, so Irish law regards Ireland as bilingual. The result in each case is that a litigant may choose which of the official languages he will litigate in. The Irish State procured the recognition of Irish as an official and working language of the European Union. That same State must recall that Irish is also the National and first official language of Ireland.

