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APPENDIX II

Irish in European Law (1).


According to the official website of the Commission of the European Union:

“The European Union has twenty-four official and working languages. They are:

Bulgarian, Croatian, Czech, Danish, Dutch, English, Estonian, Finnish, French, German, Greek, Hungarian, Irish, Italian, Latvian, Lithuanian, Maltese, Polish, Portuguese, Romanian, Slovak, Slovene, Spanish and Swedish”.


According to the official website of the Irish presidency of the EU, 2013:

“When Ireland joined the EEC in 1973, Irish was a ‘treaty’ language, although not an official working language. In 2005 the EU Council of Ministers voted unanimously to make Ireland the twenty-first official and working language of the European Union. This decision took effect on 1st January 2007.”


This decision of the Council of Ministers was made at the request of the Irish Government. Accordingly, on 1 January 2007 Irish was the national and first official language of Ireland by virtue of Article 8 of the Constitution adopted in 1937. Seventy years later, the Irish Government arranged for it to become an official and working language of the European Union. However, what was described as “a temporary and transitory derogation” was introduced in 2007, according to the presidency website “because of difficulties in recruiting sufficient numbers of Irish language translators”. This was done by Council Regulation (EU (No. 1257/2010) ).

Public Policy on Irish in Ireland.


The present public policy in Ireland in relation to the Irish language is expressed in the “Twenty-Year Strategy for the Irish Language 2010-2030”. This policy commanded cross party support according to the official website of the Department of Arts, Heritage and An Gaeltacht. The same source declares:

“The strategy is the result of a consultative and research process, including a report commissioned by the Department, The Comprehensive Linguistic Study for the use of Irish in the Gaeltacht (2007) and the report of Coimisíun na Gaeltachta (2002).”


This policy was launched by a Government statement which anticipated the recognition of Irish as an official and working language of the European Union, and stated that that recognition took place “at the request of the Irish Government”. 

See: http://www.taoiseach.gov.ie/eng/News/Archives/2006/Taoiseach's_Speeches_Archive_2006/Launch_of_%E2%80%98The_Irish_Government_Statement_on_the_Irish_Language_2006%E2%80%99,_Farmleigh_House.html 


It further declared:

“As one of the oldest languages in Europe that is still used as a vernacular language, Irish has a special role to play in this tapestry [‘the diverse rich tapestry of European culture’] and it is the duty of the Government to ensure that it continues to flourish”.


The Statement continued:

“The Government is committed to the development of the Irish language and the promotion of functional bilingualism, while full recognising the value of English to Irish citizens as the dominant language used in international discourse.”


Later in the Statement, and very significantly: it is said:

“It is a choice for the citizen, whether they wish to interact with the State in Irish or in English”.


Even assuming a condition of feasibility as attaching to the immediately previous statement, it is plainly one of the greatest significance. Mr. Ó Maicín wishes to interact with a very important organ of the State, a Court established under the Constitution, in Irish, and this case raises the question of whether or not it is in truth “a choice for the citizen whether they wish to interact with the State in Irish or English”, and indeed whether Irish is “… still used as a vernacular language”. The State has committed itself to both these propositions.


According to the Oxford English Dictionary the word “vernacular”, used as a noun, means “the language or dialect spoken by the ordinary people of a country or region”; used as an adjective it means “the language spoken as one’s mother tongue; not learned or imposed as a second language”. I can only say that if indeed, as has been officially declared, Irish “is still used as a vernacular language”, that proposition seems quite at variance with others which have been advanced in this case such as the proposition that it is not possible to supply an Irish speaking jury to try the case against Mr. Ó Maicín or the proposition that a jury of Irish speakers would be unrepresentative of the community as a whole.


Mr. Justice Clarke, at para. 2.3 of his judgment observes, quite correctly:

“Some persons have no option but to be tried before a jury which does not speak their native tongue. In modern Ireland there are many ‘new Irish’ or others who happen to be in the jurisdiction exercising rights such as the right to work under the European Treaties. Such persons may be able to speak English (or, perhaps, Irish) to a greater or lesser extent but many are not sufficiently fluent that they would wish to give evidence in an important case involving a serious criminal accusation against them other than in their native language. If a person could not ever have a fair trial, as such, unless the decision maker could speak their native language then it would, in practical terms, be impossible to put many such persons on trial”.


This is self evidently true but I do not believe it is of any relevance to the present case which is the case of an Irish citizen, a native speaker of the Irish language, charged with an offence allegedly committed in the Gaeltacht where he was reared. Such a person’s case is quite different from that of a non-national, a person who does not speak, or speak sufficiently well, either of the official languages of the State, but who has immigrated voluntarily into the State, notwithstanding that he knows this. 


As it happens, the rights of a person such as Clarke J. envisages have been recently and comprehensively dealt with by Directive 2010/64/EU of the European Parliament and of the Council of 20th October 2010. This Directive sets out in comprehensive terms the language rights of a person “who does not speak or understand the language of the proceedings”. It is extremely important that the language and other rights of persons in this category are carefully observed, but they are quite different from those of a person in the position of the appellant here. The rights he asserts, in the main, are language rights as opposed to fair trial rights or equality rights. That is not to say that he does not enjoy rights of the latter kinds, but merely that they are distinct from the language rights specifically in question here.


The twenty-four official and working languages of the European Union have been listed above. 


In the case of every single one of those languages, other than Irish, the State whose language it is, is capable of conducting criminal trials and other legal proceedings, within its own jurisdiction, in the language which it has made an official and working language of the European Community.


To put this another way, none of these countries maintains as such an official language, not to mention as a “national and first official language” a language in which the organs of that State itself are incapable of conducting routine business.


Apart altogether from the European Union, I raise the question of whether there is a sovereign State anywhere in the world which maintains as its “national and first official language, and as an “official and working language” of the principal international organisation of which it is a member, a language in which its own organs are said by the State itself, to be incapable of conducting routine business.


Is there, anywhere in the world, a sovereign independent State which refuses to a native born citizen, a native speaker of the State’s constitutionally enshrined “national” and “first official language”, the right to defend himself or herself in that language before a duly constituted Tribunal of that State, which is capable of understanding the citizen directly? According to the State defendants, Ireland is just such a State. There is no other.


Ninety years after independence, the Irish State itself, in this present case, most discreditably says that Ireland is just such a State. This case is partly about whether that shaming contention is correct. I use these strong terms because Irish has been the State’s first official language for three or four entire generations and a compulsory subject in schools for as long. If the State’s contention is correct, it evidences a truly dramatic failure of a policy pursued for the whole period of the State’s existence, a failure so abject as to be almost without precedent in any area of public policy, here or abroad, contemporary or historic. But I do not believe the State’s contention is correct. It is not, on the evidence in this case, at all impossible to provide a jury to try this fairly routine case in Irish. But it requires some action by the State, at minimal or no expense, which it is unwilling to take.

