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Good Morning.

The current situation in the Supreme Court and the Court of Criminal Appeal is unsustainable, it is untenable, it cannot be defended.

An appeal certified as ready yesterday is in danger of not getting a date for hearing until mid 2017.

The most recent appeals from the general list that have been given dates were certified in July 2008. All other things being equal, and without any measure of priority, an appeal certified as ready yesterday is in danger of not being given a date until mid 2017, effectively a four and a half year waiting time. 

This is not the average waiting time for all certified appeals, but it is a stark indicator of the time that some parties have to wait to have their cases determined. This waiting period is increasing as a result of the necessity to give dates to an increasing number of priority appeals.

A striking feature of the work in 2012 was the number of motions with which the Court had to deal. These motions are varied but there has been an increasing trend in recent years in applications for stays (which are in themselves time consuming to deal with). This has an impact on the waiting time for appeals.  The previous practice of listing shorter appeals on a Friday has very largely had to be discontinued as a result of the burden of the increased motion list of course the increasing list of motions, and applications for stays, arise as a consequence of the delay in getting an appeal heard.
The Supreme Court
Over the last few decades the High Court and the Supreme Court have experienced a considerable growth in litigation.  While measures, such as case management, have been introduced to assist the situation, the structure of the Superior Courts in Ireland was not designed to cope with the volume and complexity of the litigation coming before the courts daily in the 21st century.
Volume

There is an increase in the volume of cases.  This is reflected in the number of High Courts required.  The increase in the number of High Court judges, and thus High Courts, has not been reflected at the appellate level.

Thus,

· In 1968 there were 7 High Courts and 1 Supreme Court.

· In 1973 there were 8 High Courts and 1 Supreme Court.

· In 1983 there were 15 High Courts and 1 Supreme Court.

· In 1988 there were 16 High Courts and 1 Supreme Court.

· In 1993 there were 17 High Courts and 1 Supreme Court.

· In 1995 with the enactment of the Courts and Court Officers Act the number of judges in the Supreme Court was increased to 8, thus making it possible for the Court to sit in 2 Divisions.

· In 1998 there were 23 High Courts and 2 divisional courts possible in the Supreme Court.

· In 2003 there were 29 High Courts and 2 courts possible in the Supreme Court.

· Today, in 2013, there are 36 High Courts, and two courts possible in the Supreme Court – two divisions of the Supreme Court.
In fact, as a member of the Supreme Court chairs the Court of Criminal Appeal the members of the Supreme Court are actually sought to sit on three courts.  I will return to this matter later.

Thus, the number of High Court judges has increased to cope with the increased litigation at that level.  Cases are appealed then from 36 High Courts.  The only appellate court for these civil cases is the Supreme Court.  The Supreme Court can sit a maximum of two panels at any one time.  Thus, the Supreme Court is required to process in two courts appeals from 36 High Courts.

This creates a bottleneck in the Irish courts system.  The stark reality is that the Supreme Court does not have the capacity to process promptly the volume of  civil cases appealed from the High Court.

Complexity

The complexity of cases is also a significant factor.  Thus, cases may take weeks or months in the High Court and are then appealed to the Supreme Court.  While the time allocated in the Supreme Court cannot be weeks, it means that the members of the Court are required to prepare thoroughly for appeals, read boxes and boxes of papers, so that the hearing can be limited in time before the Court.
These cases raise complex issues under Irish statutory, regulatory and constitutional law.  They raise complicated issues of EU law.  Also, the Court is referred frequently to the European Convention on Human Rights, the jurisprudence from Strasbourg, and relevant law in other jurisdictions across the world.  Consequently, while a case may be listed for some days of oral argument, the significant volume of work takes place before and after the hearing.  The work in open court reflects an iceberg  – the vast volume of work is hidden.  Most of the work takes place before and after an oral hearing.  
The complexity of cases today is a significant factor in considering the work of the Supreme Court.

The Problem

The problem is systemic.  It was not anticipated in the last century that there would be such a need for an appellate court structure.
Initiatives

The Supreme Court is constantly taking steps to address the problems posed by the volume and complexity of cases.

· Case management has been introduced and is developing.

· Information technology is being used and it is planned to have greater use of it in the years ahead.

· The Court encourages parties to settle matters where that is possible.
· In view of the complexity of the cases, the Court has introduced a micro management system whereby cases are listed before a judge at 9.30 a.m. or 10.00 a.m. and are managed with the assistance of counsel, preparatory to a court hearing.
Delays

As a consequence of the limited structure of the appeals system, and the volume and complexity of cases, there are serious delays.  Currently, in the Supreme Court there are 543 cases which are certified and ready to be heard on appeal, of which 71 have priority listing.  The consequence is that there are now significant delays in getting heard – the delay, in general is 4 years for an ordinary appeal.  The delay for those with a priority listing is just over 9 months.

Getting worse

And the situation is getting worse.  Last year there was a 21.2% increase in the number of appeals filed in the Supreme Court.
The figures are:

        Appeals filed - Trend

	Year
	Filed



	2012
	605



	2011
	499



	2010
	466



	2009
	499



	2008
	443




Consequences

The consequences of this problem are multi fold.  For example:

(i) The delays impact on those who have cases before the Court, yet litigants have a right to a resolution within a reasonable time.

(ii) The delays impact on the economy.  Speedy resolution of disputes is important in a successful economy.  In particular, at this time, there are many commercial cases before the courts.  While there is a specialist division of the High Court, namely the Commercial Court, with its own case management rules, an appeal comes to the general list in the Supreme Court unless urgency can be illustrated, in which case it goes to the priority list.

As pointed out in Dowling, The Commercial Court (first edition), at pages 8 – 9.   
“[w]hilst a speedy hearing may be guaranteed at first instance, the pressures on the Supreme Court List mean that the process can still be delayed on appeal.  As a result, the benefit of hearing proceedings expedited in the Commercial Court can be lost.”

Also, it must be remembered, that if a case is granted priority, and jumps up the list for urgent reasons, it means that appeals which have been in the list for years slip back.

(iii) The delays impact on regulation and governance.  The courts perform an important task in supervising the activities of regulatory bodies.  It is important that the supervisory jurisdiction of the courts be exercised in a prompt and efficient manner.  Delays in processing such legal challenges impede the efficient performance of regulatory bodies.

(iv) The delays impact on international obligations.
There are many cases where there are international obligations, such as in child abduction cases, and the European Arrest Warrant system.  It is extremely difficult in the current court system to address the cases within a reasonable time.
The delays are a serious matter.  As was stated by the European Court of Human Rights in an Irish case:-

“The Court does not consider a delay of over 3 years to hold an appeal hearing, even in this complex case, to be justified”.

Conclusion on current situation

A failure to address the problems posed by Ireland’s appeal court system may be damaging to Irish Society and the economy.  Without reforming the system there will be further delays.

Court of Criminal Appeal

In addition to sitting on the Supreme Court, a member of the Supreme Court chairs the Court of Criminal Appeal.  It is the only intermediate appellate court in Ireland between the High Court and the Supreme Court.

The Court of Criminal Appeal is composed of one judge of the Supreme Court and two judges of the High Court.  The Court is constituted on a part-time basis.  The judges who sit on this Court have significant obligations elsewhere, in the Supreme Court and the High Court, respectively.
Court of Criminal Appeal Statistics

There are a significant number of appeals before the Court of Criminal Appeal.

Awaiting hearing at the moment are:-

· 41 conviction appeals

· 24 undue leniency applications

· 99 sentence appeals

The structure of the list effectively means that it is difficult for cases in the general list to be reached before the available time is allocated.  A pattern has emerged that all of the available time is allocated to priority cases and interlocutory applications.

The Court of Criminal Appeal is a useful example of an intermediate appellate court in Ireland.  It removes a large number of appeals from the caseload of the Supreme Court.  Thus, the Supreme Court can concentrate on the small number of criminal appeals which arise each year from the Court of Criminal Appeal which raise issues of exceptional public importance.

What is the Solution to the Problem?
The best solution is a  Court of  Appeal, incorporating a Criminal Division, appointed on a permanent basis, with a permanent cadre of judges, would reduce the delays and would be likely to lead to more coherent development of criminal jurisprudence.

This would mean that the structure of the Courts in Ireland would be similar to other common law jurisdictions, and have a Court of Appeal.

Current Problems

Currently there are delays in both the Supreme Court and the Court of Criminal Appeal.

At present the Supreme Court is both the Supreme Court and an appeal court of error correction.  Most of the cases before it are matters for error correction i.e. the work of a Court of Appeal.
A major flaw in the current system is the obscured role of the Supreme Court.  The Court of last resort should hear only cases of public significance or where some important aspect of the law and/or Constitution is in issue, and not deal predominantly with error correction.

Solution
The solution advocated by the Working Group on a Court of Appeal in the report published in 2009 was the establishment of a Court of Appeal.  This would be a permanent court which would have several divisions, to hear appeals in civil cases and to hear appeals in criminal cases.  Thus, there would be a permanent Court of Appeal, with permanent judges on that Court, which would sit in several divisions – civil and criminal.
All the other common law countries have a Court of Appeal in their legal system, placed between the Courts equivalent to our High Court, and the Supreme Court.

Structural Issues
There is a fundamental or structural issue at the heart of the problem faced by the Supreme Court, legal practitioners and the public.  The Court cannot hope to hear and decide all of the appeals in its current waiting list, and also maintain the waiting time in its general list, at anything approaching a reasonable level.  The list will continue to be proactively managed, and new initiatives are being introduced, to optimise the use of court time, but the harsh reality is that the fundamental problem will remain until a structural solution is implemented.
Working Group on a Court of Appeal
In 2009 the Working Group on a Court of Appeal concluded, inter alia:-
· The present Superior Court structure was appropriate for Ireland in the 20th century.

· While the infrastructure of the High Court has been developed to meet the growth in litigation, no similar development has occurred in the Supreme Court.

· The High Court has grown from seven judges in 1971 to 36 (in 2013).  There has not been a proportionate development in the Supreme Court, which in 1961 consisted of five judges and today consists of eight.  Yet the Supreme Court is receiving all civil appeals from an expanded High Court.

· The establishment of a Court of Appeal is a necessary infrastructural reform which would have a transformative effect on the efficiency and effectiveness of the Irish court system.

· The best option for Ireland in the 21st Century is to have a Court of Appeal amalgamating the Court of Criminal Appeal into a new Court, which would hear both civil and criminal appeals.

· The new Court of Appeal should be established in law and provided for in the Constitution.

The Working Group concluded that the primary role of the Supreme Court is not to engage in error correction.  Its main role is to explain the Constitution to the People.  This process of dialogue which occurs in the Supreme Court must be brought to as many of the People as possible and explained as thoroughly as possible.  The Working Group stated that if we really believe in a Constitution where the People gave the law to themselves then we must allow the Court in which the Constitution is interpreted to function as well as it possibly can.  We must ensure that the Constitution remains vital, engaged, and well understood.
  

The current structure of the courts is unsustainable.  
A Court of Appeal for both civil and criminal cases is needed. 

Government Programme
The Government has committed to the establishment of a Court of Appeal in its Programme for Government 2011-2016.
 

Comparative Constitutions
A survey of comparative constitutions shows that Ireland would appear to be unique in terms of amending the superior Courts structure because of the express provision for the High Court and the Supreme Court in the Constitution and a lack of flexibility in establishing new courts at the superior court level. 
Thus, the solution to the problem is the establishment of a permanent Court of Appeal, with several divisions, in Ireland.  There may well be several methods of achieving this solution.

Report of the Constitution Review Group (1996)
The 1996 Report of the Constitution Review Group recommended that it would be prudent to amend Article 34 of the Constitution whereby Article 34.2 would provide in revised format that the Courts shall include (in place of “comprise”) Courts of First Instance and a Court of Final Appeal and such other courts as may be prescribed by law (italicised words were recommended for inclusion by the Review Group).
  
The Review Group pointed out that such a revision would allow for the establishment of a Court of Appeal or for the development of the court structures in line with the growth in the volume of litigation.  The Review Group specifically mentioned that at some time in the future the Oireachtas might wish to change or modify established court structures.  The Review Group concluded that it would be desirable that Article 34 should permit the Oireachtas, within certain parameters, the maximum possible degree of flexibility.  Thus, it recommended that Article 34.2 should be amended to give the Oireachtas greater flexibility to develop and experiment with different court structures.  

Therefore, the draft Article 34.2 as suggested by the Review Group is as follows:

“The courts shall include Courts of First Instance, a Court of Final Appeal and such other courts as may be prescribed by law.”

However, I favour the method recommended in the Working Group on a Court of Appeal Report, 2009.

The Working Group on a Court of Appeal recommended:-

· The new Court of Appeal should be established in law and provided for in the Constitution.

· The Court of Appeal should be established on the basis of a consolidating amendment to the Constitution.

· A consolidating amendment would avoid any uncertainty arising about the status of the new Court of Appeal and would ensure the coherence of the constitutional test.

· Article 34 should be amended to set out clearly the powers and jurisdiction of the Court of Appeal.

· Article 34 should also be amended in a way which clarifies any changes to the jurisdiction or powers of the High and Supreme Courts.

· A consolidating amendment should describe clearly the relationship between the Superior Courts so as to ensure that any new appellate procedures may be easily understood by the public.

· As part of the process of introducing a consolidating amendment, changes should be made also to a number of other Articles where that is necessary to secure the status and independence of the new Court of Appeal.

· Proposals as to amendments are enclosed in the Report, to assist the drafting process.

Independence of the Judiciary
In relation to changes to the Courts, it is critically important not to impinge on the independence of the judiciary.
The independence of the judiciary is at the core of a democratic State.  It is fundamental to democracy and the rule of law that the judiciary be independent.  An independent judiciary is the diamond in a democracy.
The independence of the judiciary is a principle for the benefit of the people.  

For example, say a person, any person in the State, wishes to bring a case against, let us say, the Government, a Minister, a State agency such as the HSE, a very powerful institution, or a very powerful person, they can commence their proceedings.  Then a judge will hear the case, determine the facts, apply the law without fear or favour
 and reach an independent decision.  This independence of the judiciary is the right of the people in a democratic State.  

Judicial independence is also critical to commerce and business in Ireland, and to international corporations coming to Ireland and setting up business here.

The former Chairman of the Federal Reserve Bank of the United States often remarked that the rule of law is the single most important contributor to economic growth.
  An article published in the Economist in recent years noted that:
“The rule of law is usually thought of as a political or legal matter…. But in the past ten years the rule of law has become important in economics too…. The rule of law is held to be not only good in itself, because it embodies and encourages a just society, but also as a cause of other good things, notably growth.”

Ireland’s rule of law standing, which encompasses judicial independence and the court system, is robust and recognised as so internationally.  The 2013 Index of Economic Freedom places Ireland’s economy as the eleventh freest in the world with an overall score of 75.7 and the third freest in Europe behind Switzerland and Denmark.  The Index reports that the rule of law is upheld strongly by an independent judiciary within a sound legal framework. The survey states that an efficient, non-discriminatory legal system protects the acquisition and disposition of all property rights with a score of 90. The survey notes that contracts are secure, and expropriation is rare. The survey shows that Ireland has one of Europe’s most comprehensive legal frameworks for the protection of intellectual property rights.

The organisers of the Index state that economic freedom rests on the empowerment of the individual, non-discrimination and open competition. None of these requirements can exist in a society that lacks effective rule of law.  Effective rule of law propels prosperity.  Strong rule of law boosts foreign investment and lowers unemployment.
The rule of law is therefore an important consideration for business people and investors when deciding to do business in a country.

The World Bank initiative, “Worldwide Governance Indicators” reports on six broad dimensions of governance for over 200 countries during the period 1996-2011.  One such dimension is the rule of law.  The governance indicators aggregate the views on the quality of governance provided by a large number of enterprise, citizen and expert survey respondents in industrial and developing countries. This data is gathered from a number of survey institutes, think tanks, non-governmental organisations, and international organisations. Ireland has a consistently high score of between the 90th and 100th percentile in the rule of law index.
  

The rule of law is also a key indicator of competitiveness as outlined by the World Economic Forum (Davos) in its Global Competitiveness Reports 2011-2012 and 2012 – 2013.  It notes that governance structures such as an independent judiciary and a strong rule of law enhance business confidence.

Thus the ability of Ireland to be a successful open trading nation, to attract and retain international corporations and business, is enhanced and protected.

The judges of Ireland are undertaking a key role, patriotically, as they maintain the rule of law, and the democratic nature of our State, in these difficult and troubled times, and I am honoured to work with them through this time of national economic crisis.

Conclusion
I favour the development of a Court of Appeal, constitutionally embedded as recommended by the Working Group on a Court of Appeal in 2009.  The development of a Court of Appeal is of significant importance not only within the State, and for the ultimate benefit of the People, but is also necessary to maintain the internationally recognised standing of Ireland as a democratic State, and as a good place to do business.
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