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In the Matter of the Committee of Public Accounts of DÃ¡il Ã‰ireann  (Privilege and Procedure) Act, 1970, and in the Matter of the Courts (Supplemental Provisions) Act, 1961, and in the Matter of PÃ¡draic (otherwise PÃ¡raic) Haughey
[1971. No. 58 SS.]
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10-12 31 March 1971 
11-14,19 17 20 May 1971 
24 June 1971 

Constitution of Ireland - Statute - Validity - Inquiry by committee of DÃ¡ilÃ‰ireann Ã©ireann - Refusal by witness to answer questions - Statute authorising thecommittee to "certify the offence" and empowering the High Court afterinquiry to punish the offender as if he had committed contempt of the HighCourt - Whether a minor offence - Right to trial by jury - High Court -Jurisdiction - Whether a court of summary jurisdiction - Standing ordersof DÃ¡il Ã‰ireann Ã©ireann - Criminal offence - Particulars - Oireachtas WitnessesOaths Act, 1924 (No. 53), s. 1 - Constitution (Consequential Provisions)Act, 1937 (No. 40), s. 4, sub-s. 1 - Committee of Public Accounts (Privilegeand Procedure) Act, 1970 (No. 22), s. 3, sub-s. 4 - Constitution of Ireland,1937, Articles 37, 38, 40.
 On the 1st December, 1970, the Committee of Public Accounts was ordered by DÃ¡il Ã‰ireann  to examine specially the expenditure of a certain grant-in-aid for Northern Ireland relief and any moneys transferred by the Irish Red Cross Society to a bank account into which moneys from the grant-in-aid were or might have been lodged, and to furnish a separate report upon the expenditure. On the 23rd December the Oireachtas passed the Committee of Public Accounts of DÃ¡il Ã‰ireann  (Privilege and Procedure) Act, 1970, which provided by sub-s. 4 of s. 3 that, if any person being a witness before the Committee should refuse to answer any question to which the Committee might legally require an answer, the Committee might "certify the offence of that person under the hand of the chairman of the committee to the High Court" and that the High Court might "after such inquiry as it thinks proper to make, punish or take steps for the punishment of that person in like manner as if he had been guilty of contempt of the High Court."
 Hearsay evidence, containing serious accusations against H., was received by the Committee and H. then attended before it as a witness but, having made a statement, he refused to answer any questions of the Committee. The Committee then certified to the High Court that "an offence under the said Act has been committed by the said H." by reason of his refusal to answer questions. The High Court ordered H. to show cause why he should not be punished in accordance with the terms of the Act of 1970 and at the hearing of the motion before three judges of the High Court the evidence was furnished on affidavit. H. did not ask for a trial by jury. In sentencing H. to six months imprisonment it was
Held by the High Court (O'Keeffe P., Murnaghan and Henchy JJ.), 1, that the sub-section did not empower the Committee to conduct a criminal trial in violation of Article 38 of the Constitution but merely authorised the Committee to complete a step preliminary to a criminal trial in the High Court, and that a conviction did not take place until the High Court had recorded a conviction after the completion of a proper inquiry.
 2. If the functions and powers of the Committee were of a judicial nature, they were limited functions and powers which were authorised by Article 37 of the Constitution.
 3. The sub-section did not infringe the provisions of Article 38, s. 5, of the Constitution relating to a right to trial by jury since, if a right to trial by jury existed because the offence created by the sub-section was not a minor offence, the terms of the sub-section did not preclude a trial in that form.
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Attorney General v. O'Kelly  [1928] I.R. 308  and  Attorney General v. Connolly  [1947] I.R. 213  considered.
 4. Standing Order 127 of DÃ¡il Ã‰ireann  had been duly made in accordance with the provisions of Article 15, s. 10, of the Constitution.
 5. That the certificate of the Committee contained a sufficient statement of the offence with which H. had been charged, although the statement did not specify the questions which he had refused to answer: and that a majority decision by the Committee to certify the offence was sufficient.
 On appeal by H. it was
Held by the Supreme Court, in allowing the appeal, 1, that the offence created by the sub-section was not the offence of contempt of court but was an ordinary criminal offence which, by reason of the unlimited nature of the penalty authorised upon conviction, was not a minor offence within the meaning of s. 2 of Article 38 of the Constitution.
Conroy v. Attorney General  [1965] I.R. 411  and  The State (Sheerin) v.Kennedy  [1966] I.R. 379  applied.
 2. That, accordingly, a person charged with that offence was entitled to a trial by jury under the provisions of s. 5 of Article 38 of the Constitution.
 3. That the presumption in favour of the validity of an Act of the Oireachtas, having regard to the provisions of the Constitution, was sufficient to support a construction of the sub-section which required the trial of the person accused of the offence to be held in the High Court, but the presumption was not sufficient to support a construction which would authorise a trial by jury.
McDonald v. Bord na gCon  [1965] I.R. 217  and  East Donegal Co-Operativev. Attorney General  [1970] I.R. 317  applied.
 4. That, as the sub-section purported to authorise a summary trial in the High Court in relation to an offence which was not a minor offence, the sub-section infringed the provisions of Article 38, s. 5, of the Constitution and was invalid.
 5. That, if the offence created by the sub-section had been a minor offence and therefore triable in a summary manner by a court of summary jurisdiction pursuant to s. 2 of Article 38, then (a) the High Court would not have jurisdiction to try the person accused of the offence as that court was not a court of summary jurisdiction and (b) the sub-section would violate the provisions of Article 38 by allowing a penalty appropriate to a non-minor offence to be imposed upon conviction for a minor offence.
Held further by the Supreme Court ( Ã“ DÃ¡laigh  C.J., Walsh, Budd, FitzGerald and McLoughlin JJ.) as follows:â€”
 6. (PerÃ“ DÃ¡laigh  C.J., Walsh, Budd and FitzGerald JJ.). The facts that the evidence against H. in the High Court had been given on affidavit instead of orally as required in a criminal trial and that H. had been denied an opportunity to cross-examine the witnesses who gave evidence against him furnished an additional ground for setting aside his conviction and sentence.
 7. (PerÃ“ DÃ¡laigh  C.J., Walsh and Budd JJ.). As the certificate of the Committee was the only document which described the charge made againstH., it should have contained particulars of the relevant questions and an assertion by the Committee that they could require answers to those questions.
 8. (Per eosdem) The role of H. before the Committee was not that of a witness but was that of a party accused of serious offences, whose conduct had become the subject matter of the Committee's inquiry and, accordingly, in those circumstances the enforcement of any rule of procedure which would deprive H. of his right to cross-examine, by counsel, his accusers and to address, by counsel, the Committee in his defence would violate the rights guaranteed by Article 40, s. 3, of the Constitution.
 9. (PerÃ“ DÃ¡laigh  C.J., Walsh, Budd and McLoughlin JJ.) Any examination by the Committee of the expenditure of moneys of the Irish Red Cross Society lodged in the same bank account as moneys from the grant-in-aid would be
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 outside the functions of the Committee, except for the purpose of segregating the two funds.
 9. (PerÃ“ DÃ¡laigh  C.J., Walsh, Budd, FitzGerald and McLoughlin JJ.) That the standing orders of DÃ¡il Ã‰ireann  had been duly made pursuant to Article 15, s. 10, of the Constitution; and that the Committee had power to administer oaths.
 10. (PerÃ“ DÃ¡laigh  C.J., Walsh, Budd, and FitzGerald JJ.) That a majority decision of the Committee to certify an offence under the sub-section was sufficient.

Motion on Notice.
 On the 19th February, 1971, the High Court (O'Keeffe P.) on the application ex parte of the Attorney General made an order giving him liberty to serve on Mr. PÃ¡draic Haughey a notice requiring him to attend before the High Court on the 24th February, 1971, to show cause why he should not be punished in like manner as if he had been guilty of contempt of the High Court; the order also directed that a copy of the order and a copy of a certificate dated the 18th February, 1971, of the Committee of Public Accounts of DÃ¡il Ã‰ireann  should be served with the said notice.
 On the 22nd February Mr. PÃ¡draic Haughey issued a plenary summons (1971. No. 701 P.) in the High Court naming the Attorney General as defendant and seeking a declaration that the Committee of Public Accounts of DÃ¡il Ã‰ireann  (Privilege and Procedure) Act, 1970, was repugnant to the Constitution.
 When Mr. PÃ¡draic Haughey attended, as respondent, before the President of the High Court on the 24th February he undertook to file in the Central Office on or before the 8th March a statement of the grounds upon which he relied in claiming that the Act of 1970 was repugnant to the Constitution and invalid; and on the 24th February the President ordered the applicant to file in the Central Office on or before the 1st March an affidavit stating the facts which were alleged to constitute an offence under the Act of 1970; and the President further ordered the respondent to file in the Central Office on or before the 8th March a notice or affidavit showing cause (other than the alleged grounds for the invalidity of the Act of 1970 under the Constitution) why he should not be punished in like manner as if he had been guilty of contempt of court; and the 10th March was fixed as the date for the hearing of the questions arising on the documents to be filed. The respondent did not ask for a trial by jury. An affidavit of Patrick Hogan was filed on behalf of the applicant on the 26th February and two notices were filed on behalf of the respondent on the 8th March.
 The applicant's motion was heard in the High Court (O'Keeffe P., Murnaghan and Henchy JJ.) on the 10th, 11th and 12th March
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 and on the last day the High Court made an order in the following terms:â€”". . . And the Court having on the 10th day of March 1971 refused an application on the part of counsel for the said PÃ¡draic Haughey for leave to cross-examine Patrick Hogan on his affidavit filed herein on the 26th day of February 1971 and the Court being satisfied that the said PÃ¡draic Haughey has been guilty of the offence certified by the Committee of Public Accounts of DÃ¡il Ã‰ireann  under the hand of its Chairman in writing dated 18th February 1971 namely that the said PÃ¡draic Haughey on the 17th day of February 1971 being in attendance as a witness before the said Committee engaged in the performance of the functions assigned to it by order of DÃ¡il Ã‰ireann  made on the 1st day of December 1970 did contrary to the provisions of Section 3 (4) (b)of the above mentioned Act refuse to answer questions to which the said Committee might legally require answers DOTH ORDER AND ADJUDGE that the said PÃ¡draic Haughey do undergo a term of six calendar months imprisonment dating from this 12th day of March 1971 in the custody of the Governor of Mountjoy Prison in punishment of the said offence and IT IS ORDERED that the Attorney General be at liberty to issue an Order of Committal accordingly1 and the Court doth refuse an application on the part of counsel for the said PÃ¡draic Haughey for bail or a stay pending an appeal to the Supreme Court."
S. F. Egan S.C. , D. P. Sheridan S.C.  and K. J. Haugh  for the applicant.
T. J. Conolly S.C. , A. J. Hederman S.C.  and P. J. Connolly  for the respondent.
 No judgment containing the reasons for the decision of the High Court was delivered on the date of its order of the 12th March, but such reasons were stated on the 31st March, 1971, as follows:â€”


O'Keeffe P. :â€”

31 March 


 I have had an opportunity of reading the judgment which Mr. Justice Henchy is about to deliver and I agree with it for the reasons stated therein.
 1 See p. 237, post.
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Murnaghan J. :â€”
 I accept that there are cogent reasons why the members of the Court should give at the earliest convenient time their reasons for the decision which the Court made on the 12th March, 1971. As I have been on Circuit, I have not had the necessary opportunity of formulating my reasons in writing. However, I have been fortunate in having been afforded the opportunity of reading a copy of the opinion about to be delivered by Mr. Justice Henchy. In the circumstances, and in the interest of expedition, I content myself with saying that I agree generally with the reasons therein contained as the basis of the decision which this Court has already announced.

Henchy J. :â€”
 It was resolved by DÃ¡il Ã‰ireann  on the 1st December, 1970, that a committee of the House, the Committee of Public Accounts, should make a special examination of the expenditure of certain moneys. The precise wording of this resolution, as passed in its amended form, was as follows:â€”"That the Committee of Public Accounts shall examine specially the expenditure of the Grant-in-Aid for Northern Ireland Relief issued from Subhead J., Vote 16 (Miscellaneous Expenses) for 1969/70 and any moneys transferred by the Irish Red Cross Society to a bank account into which moneys from this Vote were or may have been lodged and shall furnish a separate report on this expenditure as soon as possible." To make provision for privilege, immunity and procedure in the performance by the Committee of Public Accounts (hereinafter called "the Committee") of its functions under that resolution, a special Act entitled the Committee of Public Accounts of DÃ¡il Ã‰ireann  (Privilege and Procedure) Act, 1970, was passed. Sub-section 4 of s. 3 of this Act2 provides that, if a person who appears before the Committee as a witness refuses to answer any question to which the Committee may legally require an answer, "the committee may certify the offence of that person under the hand of the chairman of the committee to the High Court and the High Court may, after such inquiry as it thinks proper to make, punish or take steps for the punishment of that person in like manner as if he had been guilty of contempt of the High Court."
 Amongst those summoned to appear before the Committee was Mr. PÃ¡raic Haughey. When he appeared before the Committee on the 17th February, 1971, and was sworn as a witness, he was told by the chairman of the Committee that it was proposed to ask him 2 See p. 240, post.
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 certain questions. Thereupon, asserting that he was entitled as of right to make a sworn statement, he read out a written statement3in which, having deposed to certain matters of fact, he stated that he was not prepared to be examined by the Committee. After an interval, during which the Committee sat in private, the Committee reassembled in public and the chairman put a series of questions to Mr. Haughey. It was clear from the replies he gave to these questions that he was not prepared to give any information to the Committee other than what was in his written statement. When asked if he claimed the right to refuse to answer any question whatsoever that the Committee might put to him, Mr. Haughey replied:â€”"I am further advisedâ€”I will read the last sentence [of the written statement]â€”not to answer any questions, for the reasons already given." Faced with that impasse, the chairman ceased to examine Mr. Haughey further.
 In exercise of the powers vested in them by s. 3, sub-s. 4, of the Act, the Committee then certified to the High Court on the 18th February, 1971, under the hand of the chairman that, by reason of his refusal to answer questions to which the Committee legally required answers, Mr. Haughey had committed an offence under the Act. Thereupon the High Court, on motion of the Attorney General, gave liberty to the Attorney General to serve a notice on Mr. Haughey calling on him to attend before the High Court on the 24th February, 1971, to show cause why he should not be punished in like manner as if he had been guilty of contempt of the High Court. When the matter came before the High Court on that date, it transpired that Mr. Haughey had issued a plenary summons against the Attorney General seeking to have the Act declared invalid as being repugnant to the Constitution. On Mr. Haughey by his counsel undertaking to file in the High Court and to serve on the Chief State Solicitor a statement of the grounds on which he claimed the Act to be repugnant to the Constitution and invalid, he was ordered to file in the High Court a notice or affidavit showing cause (other than the grounds for challenging the constitutional validity of the Act) why he should not be punished in like manner as if he had been guilty of contempt of the High Court. The matter then came before this Court to determine if he should be so punished under the Act and, if so, whether the Act should be held invalid as being repugnant to the Constitution. At the conclusion of the hearing the Court ruled against Mr. Haughey on both of these issues but postponed giving its reasons for so deciding. To-day the Court sits to give its reasons.
 3 See pp. 255-6, post.
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 I propose to deal first with the grounds (other than those challenging the constitutional validity of the Act) relied on as showing cause why Mr. Haughey should not be punished as if he had been guilty of contempt of the High Court.
 It is submitted that the powers and functions conferred on the Committee by the resolution of DÃ¡il Ã‰ireann  entrusting this inquiry to the Committee are ultra vires Standing Order 127 of the standing orders of DÃ¡il Ã‰ireann . Standing Order 127 says that the function of the Committee is "to examine and report to the DÃ¡il upon the accounts showing the appropriation of the sums granted by the DÃ¡il to meet the public expenditure, and to suggest alterations and improvements in the form of the Estimates submitted to the DÃ¡il."It is the contention of counsel for Mr. Haughey that, when DÃ¡il Ã‰ireann  by its resolution of the 1st December, 1970, entrusted to the Committee an examination of any moneys transferred by the Irish Red Cross Society to a bank account into which moneys voted by DÃ¡il Ã‰ireann  were or may have been lodged, DÃ¡il Ã‰ireann  was seeking to endow the Committee with functions beyond the ambit of those vested in it by Standing Order 127. The moneys of the Irish Red Cross Society, it is said, derive from sources such as public subscriptions and Standing Order 127 gives no power to the Committee to examine the expenditure of such moneys. Even if this argument is correct, and I refrain from so holding, it would avail Mr. Haughey only to the extent of making the resolution of the DÃ¡il invalid in so far as it purported to delegate to the Committee an examination of the expenditure of moneys paid into a bank account by the Irish Red Cross Society; it would not call into question the delegation to the Committee of an examination of the expenditure of the Grant-in-Aid for Northern Ireland. Consequently this argument, even if well founded, would help Mr. Haughey only if his refusal had been limited to questions dealing with the Red Cross moneys. It was not so limited. For example, he specifically refused to answer either affirmatively or negatively when he was asked if he claimed a right to refuse to answer any question whatsoever that the Committee might put to him. I hold that this argument is irrelevant to the circumstances of this case.
 It was next contended by counsel for Mr. Haughey that Standing Order 127 (incorporating by internal reference Standing Orders 67 and 70) has not been made by the DÃ¡il as required by Article 15, s. 10, of the Constitution of Ireland. The latter section states that each House of the Oireachtas "shall make its own rules and standing orders." While standing orders of DÃ¡il Ã‰ireann , including one
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 corresponding to that now numbered 127, existed at the date of the coming into operation of the Constitution on the 29th December, 1937, the complaint is that before any standing order could have validity after that date it should have been made by the DÃ¡il on or after that date. It appears, however, that on the 12th January, 1938, the DÃ¡il made a series of amendments in the standing orders as they existed on the 29th December, 1937. Further amendments were made on other dates and, in particular, the standing order which is now numbered 127 was amended by the DÃ¡il on the 29th October, 1963. The Constitution lays down no procedure for the making of standing orders by the DÃ¡il. I am satisfied that when the DÃ¡il formally amended an existing standing order (or what was considered to be an existing standing order) it may be said to have thereby made such amended version a standing order for the purposes of Article 15, s. 10, of the Constitution. Since the DÃ¡il did so in regard to Standing Order 127, I consider that this challenge to the validity of Standing Order 127 fails.
 It is contended that, if these arguments against the jurisdiction of the Committee in this case fail, Mr. Haughey is not in default of s. 3, sub-s. 4, of the Act of 1970 in that the questions he refused to answer were not questions to which the Committee could have legally required him to answer under oath. The basis of this submission is, first, that the Committee had no power to administer an oath to him because the Oireachtas Witnesses Oaths Act, 1924, did not apply; and, secondly, that even if it did there was no compliance with s. 3 of that Act. That this submission is unmeritorious is shown by the fact that Mr. Haughey appeared before the Committee armed with a written statement which he read out under oath and in which he claimed to be entitled as of right to make the statement under oath. As a matter of law this submission has no greater validity. The contention that the Act of 1924 does not apply rests on the argument that it has application only to the Houses of the Oireachtas of SaorstÃ¡t Ã‰ireann;  but the Constitution (Consequential Provisions) Act, 1937, adapts its application to the present Houses of the Oireachtas and any committee of either of these Houses. Section 3 of the Act of 1924 provides that any oath under that Act may be administered by a person appointed for that purpose by the Ceann Comhairle. It has been proved in this Court that John R. Tobin, clerk to the Committee, was duly authorised by the Ceann Comhairle on the 23rd December, 1970, to administer oaths for the purposes of s. 3 of the Act of 1924 and that it was he who administered the oath to Mr. Haughey. So this ground fails.
 The point is taken, quite rightly, that sub-s. 4 of s. 3 of the Act of 1970, being a penal provision, should be construed strictly. For
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 that reason it is said that the certificate of the offence, given under the hand of the chairman of the Committee, is insufficient in that it does not specify what were the questions which Mr. Haughey was legally required to answer and which he refused to answer. It is argued that the charge against Mr. Haughey should be given in the certificate with the particularity of an indictment. If that be so, I would be prepared to hold that the certificate complied with that requirement. Section 4, sub-s. 1, of the Criminal Justice (Administration) Act, 1924, provides that:â€”"Every indictment shall contain, and shall be sufficient if it contains, a statement of the specific offence or offences with which the accused person is charged, together with such particulars as may be necessary for giving reasonable information as to the nature of the charge." In the present case the certificate4 could have left Mr. Haughey in no doubt as to what offence he was being charged with and, considering that he had failed to yield the information sought by every question that was put to him, he cannot be heard to say that the certificate withheld from him reasonable information as to the nature of the charge. His counsel has not, and could not, suggest that Mr. Haughey is prejudiced in the present proceedings in any way by any want of particularity in the certificate. The point is taken as a purely technical one. In my view it is unsustainable.
 The further point has been taken by counsel for Mr. Haughey that the certificate does not show and it has not been otherwise proved that the Committee decided unanimously to give this certificate. Without citing any authority, counsel submits that the Committee, being an unincorporated body, could reach its decisions only by an unanimous vote. However, I consider it to be well-settled law that a parliamentary committee of this kind, charged as it is with carrying out a duty of a public nature, is entitled to act by majority decision: see the authorities cited by Professor Hand in his article5 entitled "The Development of the Common Law Principle of Majority Rule in the Arbitration of Matters of Public Concern." Neither in his written notice showing cause nor through his counsel in this Court has Mr. Haughey questioned the making by the Committee of the certificate filed in this Court. I have already rejected the objection taken as to its lack of particularity. To that I add a rejection of the submission that it should have been shown that it was made by the unanimous decision of the Committee.
 When this matter was before the President of the High Court on the 24th February, 1971, he gave liberty to Mr. Haughey to show 4 See pp. 244-5, post.

5 4 Irish Jurist N.S. (1969) at p. 74.
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 cause by filing either an affidavit or a notice showing cause. Mr. Haughey chose to file a statement of cause. He has led no evidence at this hearing in support of the cause shown, but he has applied for liberty to cross-examine the chairman of the Committee. The reason given to the Court for that application was that it was intended by such cross-examination to establish (a) the conduct of the Committee at previous hearings, (b) that one or two other witnesses had been allowed to give evidence before the Committee which was based on hearsay and which was incriminatory of Mr. Haughey, (c) that the Committee had gone outside the scope of the DÃ¡il resolution committing this special examination to the Committee, and (d) that the Committee had so interpreted that resolution as to investigate the commission of crimes by persons including Mr. Haughey. The application for liberty to cross-examine has been refused on the ground that none of the matters sought to be established by cross-examination could be said to be relevant to the issue as to whether Mr. Haughey refused to answer questions to which the Committee might legally require answers; and that was the only issue on which it was sought to adduce this evidence. Even if Mr. Haughey were justifiably aggrieved by the conduct of the Committee in regard to other witnesses, that could not justify him in refusing to submit to any examination whatsoever by the Committee. The conduct of the Committee in regard to other witnesses and the extent to which they were keeping within their terms of reference could conceivably be factors to be reckoned in deciding whether they could legally require particular questions to be answered but, since Mr. Haughey's attitude was one of total refusal to divulge any information in response to any question the Committee might put to him, the stage had not been reached when such factors could be taken into account. It follows that the matters sought to be brought out in cross-examination in this Court were inadmissible on the issue of Mr. Haughey's guilt. In my view Mr. Haughey fails in all the grounds relied on by his counsel as showing cause.
 There remains the claim that the Act of 1970 is invalid as being repugnant to the Constitution. The first and principal ground in support of this claim is that the mode of trial and punishment laid down by s. 3, sub-s. 4, of the Act of 1970 for the criminal offence created by that sub-section is such that, if his offence be other than a minor one, Mr. Haughey is denied his constitutional right to a trial with a jury. For my part, I am prepared to hold that the offence created by s. 3, sub-s. 4, is a criminal offence and that a conviction for it does not take place until the Committee, under
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 the hand of the chairman, have certified the offence and the High Court has recorded a conviction "after such inquiry as it thinks proper to make." Therefore, applying the tests laid down by the Supreme Court in  Conroy v. Attorney General ,6 if it turns out that the offence is not a minor one for the purposes of the provisions7of Article 38, s. 2, of the Constitution, the person certified by the Committee is prima facie entitled to trial by jury under s. 5 of that Article. But in  Attorney General v. O'Kelly 8 Sullivan P. (with Meredith and Hanna JJ. concurring) held that the then High Court had jurisdiction to try summarily a charge of contempt of court notwithstanding Article 72 of the Constitution of 1922 which stated that:â€”"No person shall be tried on any criminal charge without a jury save in the case of minor offences triable by law before a Court of summary jurisdiction and in the case of charges for offences against military law triable by Court Martial or other Military Tribunal." In  Attorney General v. Connolly 9 Gavan Duffy P. (with whom Maguire and Davitt JJ. concurred) followed the judgment of Sullivan P. in  Attorney General v. O'Kelly 8 and held that the High Court continued to have jurisdiction to try summarily a charge of contempt of court notwithstanding the provisions of Article 38 of the present Constitution. If the law laid down in these cases is applicable to the present case, it disposes of the argument that s. 3, sub-s. 4, of the Act of 1970 dispenses unconstitutionally with trial by jury.
 If the law laid down in these cases were to be held not to govern the present case, I would hold that a person appearing before the High Court after the Committee has certified his offence under s. 3, sub-s. 4, is not debarred from trial by jury if the offence is not a minor one. The sub-section makes clear that there shall be no punishment and, therefore, no conviction in the High Court until"after such inquiry as it thinks proper to make." If trial by jury is a constitutional right in cases under the sub-section which are too serious to be classified as minor, the problem is whether such mode of trial is comprehended by the words "after such inquiry as it thinks proper to make." It is a well-established rule of interpretation that statutes which have been enacted after the coming into operation of the Constitution enjoy a presumption of constitutionality, and "one practical effect of this presumption is that if in respect of any provision or provisions of the Act two or more constructions are reasonably open, one of which is constitutional and the other or others are unconstitutional, it must be presumed 6 [1965] I.R. 411.

7 See p. 246, post.

8 [1928] I.R. 308.

9 [1947] I.R. 213.
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 that the Oireachtas intended only the constitutional construction and a Court called upon to adjudicate upon the constitutionality of the statutory provision should uphold the constitutional construction. It is only when there is no construction reasonably open which is not repugnant to the Constitution that the provision should be held to be repugnant": see  McDonald v. Bord na gCon .10Furthermore, "an Act of the Oireachtas, or any provision thereof, will not be declared invalid where it is possible to construe it in accordance with the Constitution; and it is not only a question of preferring a constitutional construction to one which would be unconstitutional where they both may appear to be open but it also means that an interpretation favouring the validity of the Act should be given in cases of doubt": see  East Donegal Co-Operativev. Attorney General .11
 The provision in s. 3, sub-s. 4, of the Act of 1970 that the High Court shall not punish or take steps for the punishment of a person certified until "after such inquiry as it thinks proper to make"involves no repugnancy to the Constitution under this ground of complaint unless it can be shown that the Oireachtas clearly intended the sub-section to empower the High Court to convict and punish summarily in violation of a constitutional right to trial by jury. Far from showing such an intention, the sub-section in my view clearly permits trial by jury if the judge or judges of the High Court consider that mode of trial to be the proper form of inquiry, or part of the proper form of inquiry, to be made before punishment is inflicted. Trial by jury of a criminal offence is a form of inquiry for, in effect, it involves a question being put to the jury by the judge asking if they are unanimously satisfied beyond reasonable doubt that the offence charged has been committed by the accused. If trial by jury is a constitutional necessity for the trial of certain types of offence under the sub-sectionâ€”and I stress that I am not so decidingâ€”I see nothing in the sub-section to prevent that mode of trial. On the contrary, in stipulating that punishment is not to be inflicted in the High Court until "after such inquiry as it thinks proper to make," the sub-section should be read as making trial by jury mandatory if the person certified by the Committee is entitled under the Constitution to trial by jury. Counsel for Mr. Haughey has argued that a contrary conclusion is indicated if one looks at s. 17 of the Criminal Procedure Act, 1967, which deals with the restriction of publication of information as to the preliminary investigation of indictable offences, because such restriction is incompatible with the procedure involved under the Act 10 [1965] I.R. 217, 239.

11 [1970] I.R. 317, 341.
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 in question here. There might be force in that argument if s. 17 of the Act of 1967 were applicable to the present case, but Part II of the Act of 1967 (comprising ss. 5-20) is headed "Preliminary Examination of Indictable Offences in the District Court" and has reference only to cases of indictable offences originating in a preliminary examination in the District Court. Since that is not the case here, it follows that s. 17 of the Act of 1967 does not apply.
 I would reject this challenge to the constitutional validity of the Act of 1970 because a person charged under the sub-section is either not entitled under the Constitution to trial by jury or, if he is so entitled, the sub-section does not deprive him of that right.
 Counsel for Mr. Haughey proceeded to impugn the constitutionality of the Act of 1970 by alleging that the powers conferred on the Committee by the Act of 1970 and by the DÃ¡il resolution of the 1st December, 1970 (and the manner of the exercise of these powers) are contrary to Article 34 of the Constitution in that they amount to an administration of justice and an exercise of the judicial power reserved by Article 34 for the Courts established under that Article. Since the DÃ¡il resolution of the 1st December, 1970, merely resolved that the Committee should make a special examination of the expenditure of certain moneys and report as soon as possible on that expenditure, and since it is silent as to how that examination is to be carried out, I fail to see how the provisions of the Constitution which are relied on can be invoked against that resolution. Such examination is not in any sense an exercise of judicial powers, since the examination and the report following on it do not affect rights or impose liabilities. As to the Act itself, even if there be validity in the submission that the Act of 1970 empowers the Committee to exercise functions and powers of a judicial nature, since such functions and powers are limited and are not exercisable in a criminal matter they are validated by Article 37 of the Constitution. The power to certify an offence, given to the Committee by s. 3, sub-s. 4, of the Act of 1970, is not a power exercisable in a criminal matter; it is merely a power exercisable for the purpose of bringing into existence a criminal matter. If judicial powers are given to the Committee by the Act, I would be prepared to hold that these powers are properly exercisable under Article 37 of the Constitution; since Article 37 provides that nothing in the Constitution shall operate to invalidate the exercise of the functions and powers permitted by that Article, Mr. Haughey is thereby precluded from invoking against the Act, as he seeks to do, Articles 6, 15, 28 and 34 of the Constitution.
 The next point taken against the constitutional validity of the Act of 1970 is that it confers on the Committee, contrary to Article
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 38 of the Constitution, the power to try persons for criminal offences. The only provision in the Act that has reference to a criminal offence is s. 3, sub-s. 4, which empowers12 the Committee to certify an offence but, as I have already pointed out, that is not the trial of a criminal offence; it is merely a step preliminary to the commencement of the trial of a criminal offence in the High Court. I would hold that nothing in the Act of 1970 is repugnant to Article 38 of the Constitution.
 As to the further complaint that the Committee have interpreted the powers conferred on them by the Act in such a manner that they have sought to try people for criminal offences and otherwise have adopted procedures that violate (or threaten to violate) the constitutionally guaranteed rights of Mr. Haughey and others, there is no evidence before this Court that the Committee have done so and an application to receive such evidence was refused on the ground that it would be irrelevant to the issue of guilt in this case. However, even if such evidence were before the Court, I would point out that the mere fact that an Act has been operated in violation of constitutionally guaranteed rights is not in itself sufficient to make the Act unconstitutional; the provisions of the Act must have clearly stamped on them the intention of the legislature that the Act may be operated unconstitutionally. As was stated by the Supreme Court in  East Donegal Co-Operative v.Attorney General ,13 "the presumption of constitutionality carries with it not only the presumption that the constitutional interpretation or construction is the one intended by the Oireachtas but also that the Oireachtas intended that proceedings, procedures, discretions and adjudications which are permitted, provided for, or prescribed by an Act of the Oireachtas are to be conducted in accordance with the principles of constitutional justice. In such a case any departure from those principles would be restrained and corrected by the Courts." If he considers that any constitutionally guaranteed right of his has been violated or is threatened with violation by the Committee, Mr. Haughey is entitled to institute the appropriate proceedings in the Courts but he is not entitled to seek to redress any grievance he may have by adopting a course of conduct which is forbidden by the Act and which is calculated to frustrate the constitutional operation of the Act.
 It was also submitted that the Act of 1970 violates Article 40, s. 3, of the Constitution14 in that the Committee is given power to summon and examine witnesses in public without such witnesses 12 See p. 240, post.

13 [1970] I.R. 317, 341.

14 See p. 261, post.
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 being accorded any of the rights or protections accorded to the ordinary citizen in the Courts established under the Constitution. In particular it is complained that the ruling of the Committee that witnesses will be allowed legal representation only for the purpose of consultation amounts to a denial of constitutional justice. As I have already pointed out, even if that were the effect of the Committee's ruling it would not render the Act of 1970 unconstitutional; but I find nothing in the Act, or in the procedures laid down by the Committee in its interim report, that could be said to be a deprivation or diminution of the constitutional or legal rights that a witness would be entitled to in a court established under the Constitution.
 Finally, it is argued that s. 3, sub-s. 4, of the Act of 1970 is repugnant to the Constitution (in particular Article 38) in failing to provide a punishment for the offence created by the sub-section. Since the offence created is a constructive contempt of the High Court and there is attached to it the punishment which it would attract if it were a contempt of the High Court, I cannot find any validity in this argument, as the punishment is clearly defined by reference. In this, as in other respects, there is nothing novel or unique about the section; it merely reproduces provisions that are to be found in a wide range of statutory provisions such as s. 1 of the Tribunals of Inquiry (Evidence) Act, 1921, and the First Schedule (para. 6) of the Restrictive Trade Practices Act, 1953, and s. 15 of the Solicitors (Amendment) Act, 1960, and s. 60 of the Trade Marks Act, 1963.
 For the aforesaid reasons I would disallow the cause shown. Mr. Haughey has not asked for trial by jury and this Court, having considered the law and the facts, does not consider a trial by jury to be called for. Having regard to all the circumstances, the sentence of six calendar months imprisonment seems to me to be appropriate.

 The respondent, Mr. PÃ¡draic Haughey, appealed to the Supreme Court from the order and judgment of the High Court.
T. J. Conolly S.C.  and A. J. Hederman S.C.  (with them P. J.Connolly ) for the respondent:â€”
 Section 3, sub-s. 4, of the Act of 1970 does not merely create an offence of constructive contempt of court; it creates a new substantive criminal offence which is punishable in like manner as if the offender had been guilty of contempt of the High Court. It is
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 punishable only after the taking of an essential step of a judicial nature which is not authorised by the Constitution, namely, the certifying to the High Court of the offence by the Committee. The High Court is not given jurisdiction to try an issue as to whether an offence has been committed; its function is merely to determine the punishment of a person who has been found by the Committee to be an offender.
 Even on the assumption that the Committee's certificate is a mere administrative stepâ€”analogous to an indictmentâ€”which is preliminary to a judicial inquiry by the High Court, the sub-section is still unconstitutional as no express provision is made for trial by jury, although the offence created is not a minor one.
 There are two alternative methods by which an administrative tribunal can properly call the Courts in aid to punish a default in appearing, or in giving evidence, before it. First, the statute which sets up the tribunal may provide that such default shall be a minor offence, punishable summarily, as in s. 86 of the Local Government Act, 1941, and in ss. 82 and 83 of the Local Government (Planning and Development) Act, 1963; see also s. 76 of the Housing Act, 1966, and s. 75 of the Health Act, 1970. Secondly, the tribunal may be empowered to certify to the High Court that, in its view, a person has made such default, but the statute reserves to the High Court the power to inquire fully into such alleged default and to hear the defence of the person charged and any evidence offered on his behalf and then, having held such inquiry, the Court is empowered to punish or take steps for the punishment of the person charged"in like manner as if he had been guilty of contempt of the court"as in the Special Commission Act, 1888, and s. 1, sub-s. 2, of the Tribunals of Inquiry (Evidence) Act, 1921, and s. 19, sub-s. 2, of the Solicitors Act, 1954, and s. 15, sub-s. 2, of the Solicitors (Amendment) Act, 1960.
 Section 3, sub-s. 4, of the Act of 1970 empowers the High Court to determine merely the quantum of the penalty which it shall impose on a person who has already been found by another tribunal to be in default, and the form of that enactment is similar to s. 17, sub-s. 2, of the Control of Prices Act, 1937, and s. 35, sub-s. 2, of the Minerals Development Act, 1940, and para. 6 (4) of the First Schedule to the Restrictive Trade Practices Act, 1953, and para. 12 (4) of the Second Schedule to the Prices Act, 1958, and s. 8, sub-s. 4, of the Land Act, 1965. It is possible that those statutory provisions, unlike the enactment which is in issue in this case, are justified on the basis that the tribunals created by the relevant statutes are exercising"limited functions and powers of a judicial nature, in matters
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 other than criminal matters" as authorised by Article 37 of the Constitution. The matters into which the Committee of Public Accounts has been inquiring have included criminal matters, and this has brought the Committee into conflict with Articles 34 and 38 of the Constitution.
 A witness before a tribunal can be in contempt only if the tribunal is acting within jurisdiction. In this case the Committee had no jurisdiction to proceed with the inquiry and the respondent was not a compellable witness before it; the Committee had no jurisdiction either to compel Chief Superintendent Fleming to give evidence before it, or to give him privilege in respect of the evidence which he might elect to give.
 The Act of 1970 contravenes Article 40, s. 1, of the Constitution in as much as witnesses who give evidence before the Committee are deprived of the rights and protections that are accorded to ordinary citizens in the Courts established under the Constitution. The Act also contravenes s. 3, sub-s. 2, of Article 40 in as much as a citizen, whose good name has been attacked by evidence which would not have been admitted in a court established under the Constitution, is deprived of an opportunity to test by cross-examination the allegations contained in such evidence.
 The effect of the evidence of Chief Superintendent Fleming is to make the respondent a person who has been accused of committing an offence and, therefore, his position resembles that of a defendant who is being prosecuted rather than that of a mere witness in an action.
 It does not appear from the certificate of the Committee whether its decision was made unanimously or by a majority. If the Committee's decision was a majority one, it was made ultra vires in the absence of a specific provision in the Act that the Committee might certify the commission of an offence on a majority verdict:  Brainv. Minister of Pensions 15;  Minister of Pensions v. Horsey .16 [They also referred to  Grindley v. Barker 17 and to  Picea Holdings Ltd. v.London Rent Assessment Panel .18]
 The resolution by which the Committee was authorised to embark on these enquiries was intra vires DÃ¡il Ã‰ireann  to the extent only that it authorised the ascertainment of the initial destination of the public funds which are the subject matter of the inquiry. Thereafter, any transfers of the moneys are private financial transactions into which the legislature can have no jurisdiction to inquire. The Courts are empowered to interfere to restrain the 15 [1947] K.B. 625.

16 [1949] 1 K.B. 526.

17 (1798) 1 Bos. & P. 229.

18 [1971] 2 Q.B. 216.
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 legislature from such an undue exercise of power:  Stockdale v.Hansard .19 Money paid to the Irish Red Cross Society, though paid to a body set up pursuant to an Act of the Oireachtas, is money paid into a private account. Paragraph 14 of the Irish Red Cross Order, 1939, which establishes the Irish Red Cross Society in accordance with the Red Cross Act, 1938, provides that the accounts of the Society "shall be audited by a duly qualified auditor appointed by the Central Council" of the Society; but neither in the Red Cross Act, 1938, nor in the amending Acts of 1944 and 1954 is there any provision empowering the investigation of the Society's accounts by the Auditor and Comptroller General.
 [They also referred to  Attorney General v. O'Kelly 20;  The State (Browne) v. Feran 21;  Ex parte Grossman 22;  The State (Gettins) v.Fawsitt 23;  Attorney General v. Casey 24;  Attorney General v.Connolly 25;  Attorney General v. O'Ryan and Boyd 26;  John v. Rees 27; Kilbourn v. Thompson 28 and  Watkins v. U.S. 29]
S. F. Egan S.C.  and D. P. Sheridan S.C.  (with them K. J. Haugh )for the Attorney General:â€”
 The previous admission by the Committee of hearsay evidence is irrelevant to a consideration of the consequences of the respondent's admitted refusal to answer questions put to him by the Committee. A witness in the High Court who refused to answer questions would not cease to be in contempt, merely because hearsay evidence had been admitted previously. Similarly, a witness in the High Court does not enjoy any protection from allegations made against him by another witness in the case.
 An Act of the Oireachtas which has been passed since the coming into force of the Constitution of Ireland, 1937, ought not to be declared to be invalid where it is possible to construe its provisions so that they accord with the Constitution:  East Donegal Co-Operativev. Attorney General 30;  McDonald v. Bord na gCon .31 Section 3, sub-s. 4, of the Act of 1970 is open to the construction that the Committee's function is merely to refer a complaint to the High Court for inquiry.
 This inquiry may be a summary one if the High Court decides that the offence that it is investigating is a minor oneâ€”otherwise 19 (1839) 9 Ad. & E. 1.

20 [1928] I.R. 308.

21 [1967] I.R. 147.

22 (1925) 267 U.S. 87.

23 [1945] I.R. 183.

24 [1930] I.R. 163.

25 [1947] I.R. 213.

26 [1946] I.R. 70.

27 [1970] Ch. 345.

28 (1881) 103 U.S. 168.

29 (1957) 354 U.S. 178.

30 [1970] I.R. 317.

31 [1965] I.R. 217.
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 it must be by jury:  Conroy v. Attorney General .32 The test of whether an offence is a minor one is the penalty which is actually imposed rather than that which the Court could have imposed:  Frank v.U.S. 33 By that test, the High Court clearly found the respondent's offence to be a minor one which was analogous to contempt of court, and one with which (as with contempt of court) a superior court is constitutionally empowered to deal without a jury:  Attorney General v. Connolly 34;  Attorney General v. O'Kelly 35;  In re Earle 36;and  The State (Quinn) v. Ryan .37 To that limited extent, the High Court can properly be regarded as a court of summary jurisdiction with the meaning of Article 38, s. 5, of the Constitution.
 The Committee of Public Accounts, which is created by Standing Order 127 of the standing orders of DÃ¡il Ã‰ireann , is empowered by Standing Order 72 to arrive at a decision by a simple majority. It is not a court; it is merely a fact-finding tribunal and, as such, it may use hearsay evidence. The witnesses' rights are protected adequately by s. 3, sub-s. 2, of the Act of 1970.
 The Act of 1970 was passed in reliance on the Constitution of 1937; it is more attenuated than the Tribunals of Inquiry (Evidence) Act, 1921, because the protections of that Act are embedded in the Constitution.
 [They also referred to O'Connor's Justice of the Peace, Vol. I, p. 130; and  The State (Sheerin) v. Kennedy .38]
T. J. Conolly S.C.  in reply:â€”
 The departure in the Act of 1970 from the formula prescribed in the Tribunals of Inquiry (Evidence) Act, 1921, cannot be explained by an assumed reliance on the Constitution of Ireland, 1937, since that Constitution was in force when the Solicitors Acts, 1954 and 1960, were passed and the formula of the Act of 1921 was employed in those Acts.
 In  Attorney General v. Connolly 34 and in  Attorney General v.O'Kelly 35 the Court held that a superior court of record had an inherent power to commit for contempt of court and did not consider the effect of the Constitution. [He also referred to  Attorney General v. Kissane .39]
 If the Act of 1970 is to be held to confer an analogous power to commit for contempt of the tribunal, such contempt, being in the nature of a criminal contempt, should be punishable by a fixed 32 [1965] I.R. 411.

33 (1969) 395 U.S. 147.

34 [1947] I.R. 213.

35 [1928] I.R. 308.

36 [1938] I.R. 485.

37 [1965] I.R. 70.

38 [1966] I.R. 379.

39 (1893) 32 L.R. Ir. 220.
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 term of imprisonment and not by a term which depends on the exercise of a discretion of the tribunal or the High Court:  Attorney General v. James .40 [He also referred to  Gompers v. Bucks Stove & Range Co. 41]
 The effect of Article 72 of the Constitution of 1922â€”and in this respect the position has not been altered by the Constitution of 1937â€”is to preclude the High Court from acting to any extent as a court of summary jurisdiction. Where the subject of the inquiry is in essence a criminal charge as in this case, there is no answer to the respondent's claim of a right to be represented, and to cross-examine witnesses, at the hearing of the charge. The clear words, or necessary implication, which would be required to exclude the principles of natural justice are not present in the Act of 1970. [He referred to  McDonald v. Bord na gCon .42]
Cur. adv. vult.
 The judgment delivered by  Ã“ DÃ¡laigh  C.J. was divided into two parts. The first part was the judgment of the Supreme Court on the issue of the constitutionality of the Committee of Public Accounts of DÃ¡il Ã‰ireann  (Privilege and Procedure) Act, 1970. On this issue only one judgment was pronounced as Article 34, s. 4, sub-s. 5, of the Constitution of Ireland, 1937, provides that the decision of the Supreme Court on the validity of a law having regard to the provisions of the Constitution shall be pronounced by such one of the judges of the Court as the Court shall direct, and that no other opinion on such question, whether assenting or dissenting, shall be pronounced. The second part, and the judgments of the other judges of the Supreme Court, dealt with the several other grounds of appeal.


Ã“ DÃ¡laigh C.J.  , delivering the judgment of the Court:â€”

24 June 


 This appeal is taken by Mr. PÃ¡draic Haughey against an order of a divisional court of the High Court which is dated the 12th March, 1971. The High Court, by its order, having recited that"the Court being satisfied that the said PÃ¡draic Haughey has been guilty of the offence certified by the Committee of Public Accounts of DÃ¡il Ã‰ireann  under the hand of its Chairman in writing dated 40 [1962] 2 Q.B. 637.

41 (1911) 221 U.S. 418.

42 [1965] I.R. 217, 243.
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 18th February 1971 namely that the said PÃ¡draic Haughey on the 17th day of February 1971 being in attendance as a witness before the said Committee engaged in the performance of the functions assigned to it by order of DÃ¡il Ã‰ireann  made on the 1st day of December 1970 did contrary to the provisions43 of Section 3(4) (b) of the above-mentioned Act refuse to answer questions to which the said Committee might legally require answers" ordered and adjudged as follows:â€”"that the said PÃ¡draic Haughey do undergo a term of six calendar months imprisonment dating from this 12th day of March 1971 in the custody of the Governor of Mountjoy Prison in punishment of the said offence." The order added that"the Attorney General be at liberty to issue an Order of Committal accordingly." Counsel for both parties have stated that this addendum formed no part of the Court's spoken order and that they accept no responsibility for it. By notice of appeal, also dated the 12th March, Mr. Haughey appealed to this Court against the order of the High Court; and on that day, on the application of Mr. Haughey, this Court granted him an interim stay of execution, and on the 16th March, 1971, the Court granted a further stay of execution until the disposal of this appeal.
 On the 1st December, 1970, it was ordered by DÃ¡il Ã‰ireann  as follows:â€”"That the Committee of Public Accounts shall examine specially the expenditure of the Grant-in-Aid for Northern Ireland Relief issued from Subhead J, Vote 16 (Miscellaneous Expenses) for 1969/70 and any moneys transferred by the Irish Red Cross Society to a bank account into which moneys from this Vote were or may have been lodged and shall furnish a separate report on this expenditure as soon as possible." The Court was informed that Vote 16 was voted on the 18th March, 1970.
 The Committee of Public Accounts is a select committee of DÃ¡il Ã‰ireann  which, pursuant to Standing Order 127 of the standing orders of DÃ¡il Ã‰ireann  relative to public business, is appointed as soon as may be after the beginning of the financial year "to examine and report to the DÃ¡il upon the accounts showing the appropriation of the sums granted by the DÃ¡il to meet public expenditure and to suggest alterations and improvements in the forms of the estimates submitted to the DÃ¡il." On the 17th November, 1970, it was ordered by DÃ¡il Ã‰ireann  in pursuance of Standing Order 127 that the Committee of Public Accounts be appointed. On the 3rd December, 1970, the Committee of Selection reported that it had nominated twelve named members of DÃ¡il Ã‰ireann  to serve on the Committee of Public Accounts on the appropriation accounts for 43 See p. 240, post.
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 the year ended 31st March, 1970, and the DÃ¡il thereupon ordered that the report be laid before the DÃ¡il. The Committee of Selection is authorised by Standing Order 73 to nominate the members to serve on select and special committees. On the 10th December, 1970, the Committee of Public Accounts met and Deputy Hogan was elected chairman.
 On the 15th December, 1970, the Committee presented an interim report to the House in which it reported that in considering the adoption of procedures to govern its proceedings it had encountered a difficulty of a fundamental nature, viz., the extent of the application of the provisions of ss. 12 and 13 of Article 15 of the Constitution. Section 12 confers privilege on all official reports and publications of the Oireachtas, or of either House thereof, and utterances made in either House wherever published; and s. 13 provides, inter alia, that the members of each House of the Oireachtas shall not be amenable to any court, or any authority other than the House itself, in respect of any utterance in either House. The report stated that the difficulty for the Committee was whether these sections, which it regarded as essential to the effective discharge by members of the Houses of their duties, were applicable to (a) the utterances in the Committee of the members, advisers, officials and agents of the Committee; (b) the utterances in the Committee of any persons sent for by the Committee to give evidence; (c) the documents of the Committee and of its members prior to an order of the DÃ¡il that they be laid before it; and (d) any papers or records sent to the Committee at its request or of his own volition by any person prior to an order of the DÃ¡il that such papers or records be laid before it. The report then stated that it seemed to the Committee that, if the sections of the Article did not apply, the effective conduct of the business referred to it by the DÃ¡il might prove to be impossible, having regard to the nature of the examination which it must conduct.
 Having exhibited an extract from the report of the Attorney General's committee on legal points referred to the Attorney General by the all-party Committee on the Constitution and also the opinion of counsel whom the Committee consulted, the Committee observed in its report that it would be seen from these documents that, although the Committee had been advised that it enjoyed absolute privilege, the constitutional provisions might bear differing interpretations as to whether privilege attaches to the documents of the Committee before presentation to the House and to any papers or records sent to the Committee by any person at its request or of his own volition prior to an order of the DÃ¡il
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 for presentation and to utterances made in the Committee. The Committee further observed that in the circumstances, and since it could not adjudicate authoritatively on the issues, it had come to the conclusion that it would not be proper for it to proceed with the examination of the matter referred to it pending a resolution of the difficulty. The report then added that "consideration of the legal opinions suggests that the matter can be resolved by legislation" and the Committee recommended the earliest adoption of this course for the favourable consideration of the DÃ¡il. The report also pointed out that the question as to whether the Committee had power to compel the attendance of witnesses was adverted to during the DÃ¡il debate on the motion referring the examination of the expenditure of the Grant-in-Aid to the Committee, and the Committee suggested that the opportunity should be taken to resolve this last matter also if the House should decide to take legislative action, as suggested by the Committee.
 Finally, the Committee reported that, in order to be in a position to proceed as soon as possible when the difficulties brought to its attention had been resolved, the Committee had adopted a number of procedures to govern its examination and these it sets forth in an appendix. It will suffice, for present purposes, to refer to clauses (i), (iii) and (viii) of the procedures. By clause (i) the Committee will sit in public during the taking of evidence by it, but the chairman is empowered to exclude persons at his discretion during the taking of certain evidence. By clause (iii) the Committee will allow witnesses to be accompanied, solely for the purpose of consultation, by counsel, solicitors or advisers as may be determined by the Committee in each relevant case. However, such counsel, solicitors or advisers will not be permitted to examine any witness nor to address the Committee. By clause (viii) witnesses will be invited to furnish preliminary statements.
 On the 23rd December, 1970, the Committee of Public Accounts of DÃ¡il Ã‰ireann  (Privilege and Procedure) Act, 1970, was passed by the Oireachtas. The term "committee" is defined by s. 1 of the Act of 1970 as meaning the Committee of Public Accounts of DÃ¡il Ã‰ireann  while engaged in the performance of the functions assigned to it by the order44 of DÃ¡il Ã‰ireann  made on the 1st December, 1970. By s. 2, sub-s. 1, of the Act, the members of the Committee shall not be amenable to any court, or any authority other than DÃ¡il Ã‰ireann , in respect of any utterance in the Committee. By s. 2, sub-s. 2, of the Act (a) the documents of the Committee and documents of its members connected with its 44 See p. 221, ante.
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 functions, (b) all official reports and publications of the Committee and (c) the utterances in the Committee of the members, advisers, officials and agents of the Committee, wherever published, shall be privileged. By s. 3, sub-s. 1, of the Act, the Committee may for the purposes of its functions do all or any of the following thingsâ€”(a) summon witnesses, by letters delivered to them personally or by registered post, to attend before it; (b)examine the witnesses attending before it; and (c) require any such witness to produce to the Committee (or require any person, by letter delivered to him personally or by registered post, to send to the Committee) any document in his power or control. By s. 3, sub-s. 2, of the Act a witness before the Committee, and a person sending a document to the Committee, shall be entitled to the same immunities and privileges as if he were a witness before the High Court. By s. 3, sub-s. 3, of the Act a witness summons shall be signed by at least one member of the Committee.
 Section 3, sub-s. 4, of the Act of 1970 (under which Mr. Haughey was dealt with) is in the following terms:â€”
 "(4) If any personâ€”
 (a) on being duly summoned as a witness before the committee makes default in attending, or
 (b) being in attendance as a witness before the committee refuses to take an oath or to make an affirmation when legally required by the committee to do so, or to produce any document in his power or control legally required by the committee to be produced by him or to answer any question to which the committee may legally require an answer, or
 (c) fails or refuses to send to the committee any document in his power or control legally required by the committee to be sent to it by the person, or
 (d) does anything which would, if the committee were a court of justice having power to commit for contempt of court, be contempt of such court,
 the committee may certify the offence of that person under the hand of the chairman of the committee to the High Court and the High Court may, after such inquiry as it thinks proper to make, punish or take steps for the punishment of that person in like manner as if he had been guilty of contempt of the High Court."
 On the 17th February, 1971, when the Committee was purportedly engaged in the performance of the functions assigned to it by the order of DÃ¡il Ã‰ireann  made on the 1st December, 1970, Mr. PÃ¡draic Haughey appeared before the Committee as a witness, having been duly summoned to appear. After Mr. Haughey had
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 been sworn, the chairman of the Committee, addressing Mr. Haughey, said:â€”"Mr. Haughey, as you know, we are investigating the question of the expenditure of a Grant-in-Aid of Â£100,000, and, owing to statements that have been made about the alleged importation of arms, I want to ask you a few questions in general in which you may be able to help us?"
 In reply, Mr. Haughey read out a written statement which he handed later to the chairman. Mr. Haughey's statement, the full text of which is annexed45 to this judgment, may be summarised as follows. He said that he wished to make a statement on oath. On the 29th January, 1971, he had received a registered letter which was a notice to produce to the Committee all documents in his possession touching on the matters which the Committee was inquiring into. On the 6th February, 1971, he received by registered post a witness summons signed by a member of the Committee. He was there in answer to that summons. He had not then, nor had he ever, any documents or copy documents which would or could in any way relate to the matters being investigated by the Committee. He never, directly or indirectly, got in touch or sought to get in touch with Mr. C. J. Haughey in order that he would authorise customs clearance of any guns, ammunition or materials of any nature or description, nor did he (Mr. C. J. Haughey) ever indicate to him what his attitude would be if such requests were made to him, as the matter never arose between them. Referring to reports which he had read of "alleged evidence" given before the Committee, he definitely never received or gave money, or received or gave any cheque or any valuable security in the name of George Dixon; nor did he ever use the name George Dixon in any connection with any financial or banking dealings. No moneys from the Grant-in-Aid for Northern Ireland Relief were ever paid to him, nor did he ever have any control over any of these moneys, nor had he ever any say in the disbursement of this money. His brother, Charles Haughey, never discussed with him the moneys voted for Northern Ireland reliefâ€”until after he had received a subpoena to appear before the Committee.
 Mr. PÃ¡draic Haughey then said he wished to state the reasons why he was not prepared to be examined by the Committee. He was advised by his lawyers that the Committee of Public Accounts of DÃ¡il Ã‰ireann  (Privilege and Procedure) Act, 1970, did not give any privilege or immunity to any newspaper, periodical, radio, or television which published any evidence allegedly given before the Committee. His legal advisers were then considering his position in civil law, as a result of reports of alleged evidence already given 45 See pp. 255-6, post.
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 by witnesses before the Committee, in so far as that alleged evidence referred to him personally and he was advised that, by giving evidence before the Committee, he might be liable in civil law and under the laws of the land for any answer he might make. While he appreciated that the laws of evidence might well be stretched by a non-legal body, such as the Committee, nevertheless he was not prepared to submit to examination arising out of so-called principles of justice. He was advised that because of the publicity already given to allegations not based on best evidence or admissions made against him he was entitled as of right to make a sworn statement, and he was further advised not to answer any questions for the reason already given. Mr. Haughey then handed in copies of his statement, and the chairman, having ascertained from Mr. Haughey that he was following the advice he had been given, announced that the Committee would go into private session.
 After an interval of three-quarters of an hour, the Committee resumed public session and the chairman then asked Mr. Haughey a number of questions. The chairman's first questions were an inquiry as to whether Mr. Haughey accepted the authority of the Committee (i) to conduct the investigation, (ii) to summon witnesses, and (iii) to examine witnesses appearing before it. Mr. Haughey's answer in relation to item (ii) was that he was subpoenaed to come there; as to the other matters, his answer was to refer to his sworn statement. The chairman then asked:â€”"Do you then claim the right to refuse to answer any question whatsoever that this Committee of DÃ¡il Ã‰ireann  may put to you?" Mr. Haughey replied:â€”"I am further advisedâ€”I will read the last sentence not to answer any questions, for the reasons already given." The chairman then read s. 3, sub-s. 2, of the Act of 1970 to Mr. Haughey. Mr. Haughey repeated that he was advised not to answer any question for the reasons already given. Then the chairman said:â€”"I just want to ask you one other question: did you travel by plane to England with Mr. [name given] and others?" Mr. Haughey replied as before. The chairman next read to Mr. Haughey the terms46 of s. 3, sub-s. 4, of the Act of 1970. He added:â€”"I thinks it is only fair to warn you that the Committee may be obliged to act on that if you continue to refuse to answer questions or give evidence." Continuing, the chairman referred to a Government decision at a meeting on the 16th August, 1969, that a sum of moneyâ€”the amount and the channel of disbursement of which would be determined by the Minister for Financeâ€”would be made available from the Exchequer to provide aid for victims 46 See p. 240. ante.
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 of the current unrest in the Six Counties, and he asked Mr. Haughey if he was aware that the Government had so decided. Mr. Haughey replied:â€”"I have made a sworn statement, Mr. Chairman, and everything in it is relevant to your inquiry, as far as in relation to me personally." The chairman then referred to an announcement made by the Government Information Bureau on the same date stating that the Minister for Finance would make funds available for the relief of victims of the disturbances in the Six Counties and that he would have early consultation with the chairman of the Irish Red Cross, and he asked Mr. Haughey if he was aware that the Government Information Bureau had so announced. Mr. Haughey repeated that he was advised not to answer any questions. The chairman then said:â€”"You are refusing to answer that questionâ€”would you say 'yes' or 'no'?" Mr. Haughey replied:â€”"I am further advised not to answer any questions." The chairman concluded by saying:â€”"We will take that as a 'no'. Thank you very much." Mr. Haughey then thanked the chairman and Committee and, having first inquired if he was free to go, he withdrew.
 On the application of counsel for Mr. Haughey, this Court admitted the printed transcript of the minutes of the evidence given before the Committee by Chief Superintendent John P. Fleming on Tuesday, the 9th February, 1971, which was a week before Mr. Haughey appeared before the Committee. The chairman began the session by saying to the Chief Superintendent:â€”"You know, of course, that we are investigating this question of the expenditure of public money." He then asked:â€”"Have you any information in respect of the passage of money to any persons or organisations which might be of help to us?" The Chief Superintendent replied "Yes, I have" and he then asked for, and received, permission to refer to a note for dates and amounts. He then added that, at the outset, he wished to point out that all his information had come from confidential sources and that he was not at liberty to reveal the sources.
 In the course of his evidence Chief Superintendent Fleming then made several references to Mr. PÃ¡draic Haughey, as follows:â€”
 (i) In or about the third week of August, 1969, Mr. Haughey paid over Â£1,500 in London to Cathal Goulding, Chief of Staff of the I.R.A.
 (ii) In August or September Mr------- [name given] had a meeting with a certain leading I.R.A. leader in Dublin and promised him about Â£50,000 for funds for the I.R.A., for the North; he was not sure about future meetings but he knew Mr. Haughey was deeply involved.
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 (iii) One consignment of arms at least came in through Dublin Airport some time early in Octoberâ€”there could have been a second or thirdâ€”and Mr. Haughey made all arrangements at the airport to take in this consignment. He handed them over at the airport to two leading I.R.A. men. As far as he was aware the arms were taken away in a truck. When asked by the chairman "Have you any knowledge of the source of the moneys which paid for the arms?," the the Chief Superintendent replied:â€”"I imagine it came from the grant-in-aid fund."
 (iv) Mr. Haughey went to London on the 16-17th November, 1969. and from confidential information the witness knew that he went for the purpose of purchasing arms, and that he travelled with a person referred to as "J" on the Committee's code list.
 (v) There could well have been other arms shipments in which Mr. Haughey or Captain----- [name given] may have been involved, but the witness had no evidence, no direct evidence: it was speculation or rumour.
 (vi) Deputy Keating referred to a copy letter of the 17th November. 1969, addressed to the Manager of the National Provincial Bank Ltd., Piccadilly, London, confirming the contents of a telephone conversation to the effect that a Mr. George Dixon would call to cash cheques to a total of Â£11,450 on the 18th November, giving the number of the cheque book, and requesting that he be assisted. The Chief Superintendent said he believed that Mr. George Dixon was Mr. Haughey, and he said the Â£11,450 was to be used for the purchase of arms in England. He had no information of an importation of arms which would correspond to this. (Deputy Keating added that they knew the facility was not used.)
 On the 18th February, 1971 (which was the day following the sitting of the Committee at which Mr. Haughey appeared) a certificate pursuant to s. 3, sub-s. 4, of the Act of 1970 was forwarded by the secretary of the Committee to "The Registrar, High Court . . . for the consideration of the High Court." The certificate was in the following form.
 "In the matter of:â€”Committee of Public Accounts of DÃ¡il
Ã‰ireann  (Privilege and Procedure) Act, 1970.
 I, Patrick Hogan of John Street, Cashel, County Tipperary, Surgeon and DÃ¡il Deputy, hereby certify as follows:â€”
 1. I am and was at all material times Chairman of the Committee of Public Accounts of DÃ¡il Ã‰ireann .

[1971]
1 I.R.
In re Haughey
 Ã“ DÃ¡laigh C.J.
245
Supreme Court

 2. The said Committee was on the 17th day of February 1971 engaged in the performance of the functions assigned to it by Order of DÃ¡il Ã‰ireann  made on the 1st day of December, 1970.
 3. One PÃ¡draig Haughey of 25 Foxfield Avenue, Raheny, Dublin 3, having been summoned to attend before the said Committee duly attended as a witness before the said Committee on the 17th day of February 1971 when the said Committee was lawfully engaged in the performance of its said assigned functions.
 4. The said PÃ¡draig Haughey on the said occasion, contrary to the provisions of Section 3 (4) (b) of the Committee of Public Accounts of DÃ¡il Ã‰ireann  (Privilege and Procedure) Act, 1970, refused to answer questions to which the said Committee legally required answers.
 5. The said Committee, therefore, in accordance with the provisions of Section 3 (4) of the said Act, hereby certifies to the High Court that an offence under the said Act has been committed by the said PÃ¡draig Haughey by reason of his refusal to answer the said questions.
 Given under my hand as Chairman of the said Committee.
P. Hogan
 Chairman of the Committee of
 Public Accounts of DÃ¡il Ã‰ireann .
 18th February, 1971."
 On the 19th February, 1971, the President of the High Court, on motion of counsel for the Attorney General, made an order which, having recited the reading of the certificate, ordered "that the Attorney General be at liberty to serve on the said PÃ¡draic Haughey a notice requiring him to attend before the High Court in the President's Court at 11 a.m. on Wednesday the 24th February 1971 to show cause why he should not be punished in like manner as if he had been guilty of contempt of the High Court . . ." On the 22nd February, 1971, Mr. Haughey issued a plenary summons in the High Court against the Attorney General claiming a declaration that the Committee of Public Accounts of DÃ¡il Ã‰ireann (Privilege and Procedure) Act, 1970, was repugnant to the Constitution. When Mr. Haughey attended before the President on the 24th February, it was ordered that the Attorney General should file before the 1st March an affidavit stating the facts upon which it was alleged Mr. Haughey had committed an offence under the Act of 1970 and that Mr. Haughey should, on or before the 8th March, file a motion or an affidavit showing cause, and that the hearing should be fixed for the 10th March, 1971. The matter came on for hearing on that date before a divisional court consisting
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 of the President, and Mr. Justice Murnaghan and Mr. Justice Henchy. It was agreed that Mr. Haughey, in addition to the grounds relied upon to show cause, should be free to rely on the grounds upon which, in the action he had brought, he sought a declaration that the Act was unconstitutional. The order of the divisional court was made on the 12th March and the reasons of the members of that court were stated on the 31st March, 1971. The President agreed with the reasons stated in the judgment of Mr. Justice Henchy. Mr. Justice Murnaghan, who in the interval had been on circuit and had not the necessary opportunity of formulating his reasons in writing, stated that in the interest of expedition he would content himself by saying he agreed generally with the reasons stated in Mr. Justice Henchy's judgment as the basis of the decision which the High Court had announced on the 12th March, 1971.
 The major question raised by this appeal is the validity of s. 3, sub-s. 4, of the Act of 1970, having regard to the provisions of Article 38 of the Constitution. The terms47 of the impugned subsection have already been set out and need not be re-stated.
 Article 38 of the Constitution is entitled "trial of offences" and is as follows:â€”
 "1. No person shall be tried on any criminal charge save in due course of law.
 2. Minor offences may be tried by courts of summary jurisdiction.
 3. 1 Special courts may be established by law for the trial of offences in cases where it may be determined in accordance with such law that the ordinary courts are inadequate to secure the effective administration of justice, and the preservation of public peace and order.
 2 The constitution, powers, jurisdiction and procedure of such special courts shall be prescribed by law.
 4. 1 Military tribunals may be established for the trial of offences against military law alleged to have been committed by persons while subject to military law and also to deal with a state of war or armed rebellion.
 2 A member of the Defence Forces not on active service shall not be tried by any courtmartial or other military tribunal for an offence cognisable by the civil courts unless such offence is within the jurisdiction of any courtmartial or other military tribunal under any law for the enforcement of military discipline.
 47 See p. 240, ante.



[1971]
1 I.R.
In re Haughey
 Ã“ DÃ¡laigh C.J.
247
Supreme Court

 5. Save in the case of the trial of offences under section 2, section 3 or section 4 of this Article no person shall be tried on any criminal charge without a jury.
 6. The provisions of Articles 34 and 35 of this Constitution shall not apply to any court or tribunal set up under section 3 or section 4 of this Article."
 In the circumstances of this case, the trial of offences by special courts (section 3) or by military courts (section 4) may be ignored; what remains of relevance in Article 38 are ss. 2 and 5 which, read together, provide that no person shall be tried on any criminal charge without a jury, save for minor offences tried by courts of summary jurisdiction.
 Article 38 recognises two categories of offence, namely, minor offences and offences which are not minor offences and which, for brevity, may be called non-minor offences. How is it to be determined into which category an offence falls? Of the relevant criteria, the most important is the severity of the penalty which is authorised to be imposed for commission of the offence. This test was laid down by this Court in  Conroy v. Attorney General, 48 which has been followed in  The State (Sheerin) v. Kennedy .49 The decision in Conroy's Case 48 followed the judgment of the former Supreme Court in  Melling v. O Mathghamhna. 50 Turning back to s. 3, sub-s. 4, of the Act of 1970, the penalty authorised for the offence which is in question in this ease is such penalty as can be imposed for contempt of the High Court. Contempt of court is a common-law misdemeanour and, as such, is punishable by both imprisonment and fine at discretion, i.e., without statutory limit. Some English authorities suggest that limits are nevertheless to be imposedâ€” that imprisonment must not be inordinately heavy and the fine not excessive or unreasonableâ€”but the position remains that a common-law misdemeanour can be punished by a penalty entirely outside the range of penalty permissible for a minor offence: see Archbold's Practice in Criminal Cases, 36th ed., paras. 659 and 662. On the authority of the decisions of this Court, referred to above, the offence in question here is not a minor offence. Counsel for the Attorney General submitted that the Court should follow the decision of the United States Supreme Court in  Frank v. United States 51 and apply as a test, not the severity of the penalty authorised,but of the penalty actually imposed. Here the sentence imposed by the High Court was six months imprisonment, and 48 [1965] I.R. 411.

49 [1966] I.R. 379.

50 [1962] I.R. 1.

51 (1969) 395 U.S. 147.
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 this would be within the range of penalty appropriate in the case of a minor offence. This Court sees no reason for departing from the test it laid down in  Conroy's Case 52 Frank's Case 53 was a case of contempt of court; the present case is not a case of contempt of court but an ordinary criminal prosecution. Moreover, it should be noted that Marshall J., who delivered the opinion of the majority of the court in  Frank's Case, 53 expressly excluded the test of the penalty actually imposed in ordinary criminal prosecutions. At p. 149 of the report his words are:â€”"In ordinary criminal prosecutions, the severity of the penalty authorized, not the penalty actually imposed, is the relevant criterion." To apply the test of the penalty actually imposed would, in effect, be to deny to an accused the substance of the right to trial by jury guaranteed by Article 38, s. 5, of the Constitution. Therefore, the offence which s. 3. sub-s. 4, of the Act of 1970 has created is a non-minor offence.
 Three possible constructions of the impugned sub-section have been put forward during the course of the argument:â€”
 (i) that the sub-section purports to authorise the Committee to try and convict, and thereupon to send the offender forward to the High Court for punishment;
 (ii) in the alternative, that the sub-section merely authorises the Committee to complain to the High Court and, thereupon, that it is for that court to try summarily and, if it should convict, to punish the offender;
 (iii) in the further alternative, that the sub-sectionâ€”as in (ii)â€” merely authorises the Committee to complain to the High Court and, thereupon, that it is for the court either summarily, or upon indictment (i.e., by jury), to try and, if it should convict, to punish the offender.
 It has been strongly urged on behalf of Mr. Haughey that the first construction is the correct construction. That argument has been based upon contrasting the formula to be found in the impugned sub-section with the formula of sub-s. 2 of s. 1 of the Tribunals of Inquiry (Evidence) Act, 1921.54 The latter sub-section is in these terms:â€”
 "(2) If any personâ€”
 (a) on being duly summoned as a witness before a tribunal makes default in attending; or
 (b) being in attendance as a witness refuses to take an oath legally required by the tribunal to be taken, or to produce any document in his power or control legally required by the tribunal to be produced by 52 [1965] I.R. 411.

53 (1969) 395 U.S. 147.

54 11 Geo. 5, c. 7.
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 him, or to answer any question to which the tribunal may legally require an answer; or
 (c) does any other thing which would, if the tribunal had been a court of law having power to commit for contempt, have been contempt of that court;
 the chairman of the tribunal may certify the offence of that person under his hand to the High Court, or in Scotland the Court of Session, and the court may thereupon inquire into thealleged offence and after hearing any witnesses who may be produced against or on behalf of the person charged with the offence, and after hearing any statement that may be offered in defence, punish or take steps for the punishment of that person in like manner as if he had been guilty of contempt of the court."
 If one compares the formula of the Act of 1970 with that of the Act of 1921, the provenance of the former Act is apparent. But there are significant differences. It will be noted that the Act of 1921 refers to an inquiry into "the alleged offence" and speaks of hearing any witness produced against or on behalf of "the person charged with the offence," and there are further references to the rights of the defendant which are spelt out with care. Mr. Haughey's counsel has called attention to the absence of these very features from the Act of 1970. That Act states baldly that "the committee may certify the offence of that person . . . to the High Court and the High Court may, after such inquiry . . . punish . . ." It has been urged on behalf of Mr. Haughey that the Act of 1970 intended to authorise the Committee to try and to convict and, thereupon, to send the offender forward to the High Court for punishment. It may be noted that the Committee itself appears to have thought that this was the correct construction. The curial clause of the Committee's certificate55 reads:â€”"The said Committee, therefore, in accordance with the provisions of Section 3(4) of the said Act, hereby certifies to the High Court that an offence under the said Act has been committed by the said PÃ¡draig Haughey by reason of his refusal to answer the said questions." The Committee departed from the strict wording of the section, which states that it may"certify the offence," and certified that an offence had beencommitted by the witness.
 If one examines the impugned sub-section in the light of the ordinary canons of construction, the Committee's viewâ€”which is also the view contended for on behalf of Mr. Haugheyâ€”has much to support it. The sub-section seems to say precisely what the Committee interpreted it as saying. If that view is the correct view, then the sub-section has authorised the Committee to try and to 55 See pp. 244-5, ante.
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 convict a witness of a criminal offence. But the trial of a criminal offence is an exercise of judicial power and is a function of the Courts, not of a committee of the Legislature. Article 34 of the Constitution provides that justice shall be administered in courts established by law by judges appointed in the manner prescribed by the Constitution. The Committee of Public Accounts is not a court and its members are not judges. The Constitution of Ireland is founded on the doctrine of the tripartite division of the powers of governmentâ€”legislative, executive and judicialâ€”as appears from an examination of Articles 6, 15, 28 and 34; and a statute that conferred on a committee of the Legislature a power to try a criminal offence would be repugnant to the Constitution and invalid, and a conviction by such committee, and any sentence pursuant thereto, could not stand. Moreover, under the Constitution the Courts cannot be used as appendages or auxiliaries to enforce the purported convictions of other tribunals. The Constitution vests the judicial power of government solely in the Courts and reserves exclusively to the Courts the power to try persons on criminal charges. Trial, conviction and sentence are indivisible parts of the exercise of this power: see  Deaton v. Attorney General .56
 The formula of the Act of 1921 has been copied verbatim in at least a couple of instances in our legislation and significantly, perhaps, in s. 19, sub-s. 2. of the Solicitors Act, 1954, and in s. 15, sub-s. 2, of the Solicitors (Amendment) Act, 1960. The truncated version which is found in the Act of 1970 first appeared, so far as counsel's researches have gone, in s. 17, sub-s. 2, of the Control of Prices Act, 1937, and was repeated in s. 35 of the Mineral Development Act, 1940, and para. 6(4) of the First Schedule to the Restrictive Trade Practices Act, 1953. Mr. Haughey's counsel has called attention, by way of contrast, to the wholly unobjectionable formula employed in s. 86 of the Local Government Act, 1941, and in s. 82, sub-s. 7 (b) (iv) of the Local Government (Planning and Development) Act, 1963. The formula in the latter Act reads as follows:â€”
 "every person to whom a notice has been given who refuses or wilfully neglects to attend in accordance with the notice or who wilfully alters, suppresses, conceals or destroys any document to which the notice relates or who, having so attended, refuses to give evidence or refuses or wilfully fails to produce any document to which the notice relates shall be guilty of an offence and shall be liable on summary conviction to a fine not exceeding twenty pounds."
 56 [1963] I.R. 170.
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 When one compares the formula of the Act of 1921 with its truncated successor, it will be noted that the Act of 1921 put it beyond question that the tribunal was not being vested with a power of trial; although a provision to such effect under the British Constitution (the cardinal principle of which is the supremacy of parliament) would be wholly unexceptionable, however unusual.
 If the Court is to apply the ordinary canons of construction of statute law, the Court would affirm the construction of the subsection first contended for on behalf of Mr. Haughey and in such case, as has already been stated, the sub-section thus construed would offend against the Constitution and the order of the High Court would be set aside in consequence. But, in this instance, the ordinary canons of construction are not applicable. Here the constitutionality of an Act of the Oireachtas established by the Constitution is questioned; in such case the Court must apply different canons of construction.
 The Courts, in construing a statute of the Oireachtas, act on the presumption of constitutionality. This presumption was enunciated in  National Union of Railwaymen v. Sullivan 57 and it has been elaborated in two recent decisions of this Court:  McDonald v.Bord na gCon 58 and  East Donegal Co-Operative v. Attorney General .59In delivering the judgment of the Court in  McDonald's Case ,58 Walsh J. said at p. 239 of the report:â€”". . . an Act of the Oireachtas, is presumed to be constitutional until the contrary is clearly established. One practical effect of this presumption is that if in respect of any provision or provisions of the Act two or more constructions are reasonably open, . . . it must be presumed that the Oireachtas intended only the constitutional construction and a Court called upon to adjudicate upon the constitutionality of the statutory provision should uphold the constitutional construction. It is only when there is no construction reasonably open which is not repugnant to the Constitution that the provision should be held to be repugnant." In delivering the judgment of the Court in  East Donegal Co-Operative v. Attorney General ,59 Walsh J. said at p. 341 of the report:â€”"It must be added, of course, that interpretation or construction of an Act or any provision thereof in conformity with the Constitution cannot be pushed to the point where the interpretation would result in the substitution of the legislative provision by another provision with a different context, as that would be to usurp the functions of the Oireachtas. In 57 [1947] I.R. 77, 100.

58 [1965] I.R. 217.

59 [1970] I.R. 317.
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 seeking to reach an interpretation or construction in accordance with the Constitution, a statutory provision which is clear and unambiguous cannot be given an opposite meaning. At the same time, however, the presumption of constitutionality carries with it not only the presumption that the constitutional interpretation or construction is the one intended by the Oireachtas but also that the Oireachtas intended that proceedings, procedures, discretions and adjudications which are permitted, provided for, or prescribed by an Act of the Oireachtas are to be conducted in accordance with the principles of constitutional justice. In such a case any departure from those principles would be restrained and corrected by the Courts." Applying this doctrine in the present case, the Court is of opinion that it is its duty to reject the construction which the ordinary canons of construction recommend and to treat the Committee's certificate, not as a certificate of conviction, but as"merely a step preliminary to the commencement of the trial of a criminal offence in the High Court" as Mr. Justice Henchy expressed it in his judgment in the High Court. This construction saves the sub-section from the constitutional infirmity from which, in the first instance, Mr. Haughey's counsel has urged the sub-section suffers.
 The second of the three possible constructions60 is that the subsection authorises the High Court to try and to convict and punish, and to do so by way of summary trial. This in fact is what the High Court did. Mr. Haughey's argument, on the basis of this second construction, has been briefly and simply this. The offence in question here is not a minor offence and all non-minor offences must be tried with a jury; but Mr. Haughey's trial in the High Court was a summary trial, without a jury, and therefore it was in violation of Article 38 of the Constitution61 and his conviction must, in consequence, be set aside. The wording of Article 38, be it noted, is "no person shall be tried on any [for brevity I insertnon-minor] criminal charge without a jury," or in the Irish text"nÃ cead duine do thriail [i gcÃºis neamh-mhionchionta] ach i lÃ¡thair choiste thiomanta." Trial by jury of non-minor offences is mandatory, it is not simply a right to be adopted or waived at the option of the accused. It follows that the sub-section, on the basis of the second construction which would authorise summary trial in the High Court, would offend against the Constitution no less than it does on the basis of the first construction: the first construction infringes Article 34 and the second infringes Article 38.
 Counsel for the Attorney General has argued against this conclusion by submitting that the sub-section can, constitutionally, 60 See p. 248, ante.

61 See p. 246, ante.
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 allow of summary trial of the charge in question here as a case of contempt of court. Under the Constitution of the Irish Free State in  Attorney General v. O'Kelly 62 and under the Constitution of Ireland in  Attorney General v. Connolly ,63 the High Court tried charges of contempt of court without a jury, i.e., summarily. Neither case was a case of ex facie contempt, or so close thereto as to amount to an interference with a pending or current trial. This Court is not now called upon to consider whether  O'Kelly's Case 62and  Connolly's Case 63 were correctly decided; for the purpose of the Attorney General's submission the Court accepts that they were. It is enough for this Court now to say that these two cases cannot assist the Attorney General's submission. The High Court in the present case was not dealing with a charge of contempt of court. The impugned sub-section does not purport to make the offence here in question "contempt of court"; it does no more than direct that the offence, which is an ordinary criminal offence, shall be punished in like manner as if the offender had been guilty of contempt of court, that is to say, it defines the punishment for the offence by reference to the punishment for contempt of the High Court. Moreover, it would not be competent for the Oireachtas to declare contempt of a committee of the Oireachtas to be contempt of the High Court. This is an equation that could not be made under the doctrine of the tripartite separation of the powers of government. The reasoning in  O'Kelly's Case 62 and in  Connolly's Case 63 does not support the Attorney General's submission but, on the contrary, it is inimical to it. The exception which the High Court (under Article 72 of the Constitution of the Irish Free State) in  O'Kelly's Case 62 and (under Article 38 of the Constitution of Ireland) in  Connolly's Case 63 engrafted on the injunction for trial by jury is based upon the inherent jurisdiction of the High Court to ensure the administration of justice without obstruction. That is to say, the exception finds its source and justification in another article of the Constitution: Article 64 in the Constitution of the Irish Free State and Article 34 in the Constitution of Ireland. Neither  O'Kelly's Case 62 nor  Connolly's Case 63 makes any exception in respect of the trial of ordinary criminal offences which are not minor offences.
 There is, moreover, yet another barrier to the trial in the High Court without a jury of the offence alleged to have been committed in this case. By the provisions of Article 38, s. 2, of the Constitution the trial of minor offences without a jury is restricted to courts of summary jurisdiction. It is true that the High Court possesses a 62 [1928] I.R. 308.

63 [1947] I.R. 213.
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 universal jurisdiction in matters, civil and criminal, but that does not make it a court of summary jurisdiction within the provisions of s. 2 of Article 38. A court of summary jurisdiction within the meaning of that section is one whose criminal jurisdiction to try and to convict is restricted to the trial of minor offences. The term "court of summary jurisdiction" was well known prior to the enactment of the Constitution; the expression appeared in almost identical words in the Constitution of SaorstÃ¡t Ã‰ireann  and, prior to that, in s. 13 of the Interpretation Act, 1889. Under our law that jurisdiction is exercised only by the District Court. In accordance with the provisions of s. 5 of Article 38, the jurisdiction of the High Court to try criminal offences is a jurisdiction to try them only with a jury.
 This does not conclude the matter. The High Court took the view that the formula to be found in the impugned sub-sectionâ€”"after such inquiry as it [the High Court] thinks proper to make"â€” was wide enough to contemplate trial by jury as well as summary disposal: that is to say, that the sub-section has provided that the alleged offender may be tried either summarily or upon indictment (i.e., by jury) and that, upon conviction, he may be sentenced in like manner as if he had been guilty of contempt of the High Court. This is the third of the three possible constructions64 of the impugned sub-section. For the Attorney General it was urged that the principle of presumption of constitutionality warranted such a construction. In the opinion of this Court the formula "after such inquiry as it [the High Court] thinks proper to make" can be stretched, by presumption of constitutionality, to contemplate a trial in the High Court by a High Court judge or judges but, as has been pointed out, the presumption of constitutionality is not to be applied where it would do violence to the plain meaning of the words. It is, in the opinion of this Court, beyond the reach of the presumption of constitutionality to read into the simple inquiry formula of the sub-section an intention to authorise trial by jury. The statute in this case created an offence which was not prohibited by the common law. It indicated a particular manner of proceeding against the alleged offender by express reference to contempt of court in terms which clearly indicated a summary manner of disposal of the trial and of the offender, if convicted; and the procedure thus indicated clearly excludes that of indictment. This interpretation is reinforced by the express provision that the charge is laid by the certificate of the chairman of the Committee.
 If, however, the sub-section were to be construed as contended for by the Attorney General, in the opinion of the Court the subsection 64 See p. 248, ante.
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 would not thereby shed its constitutional infirmity. The sub-section, in the supposed meaning, would then authorise trial either summarily or on indictment. But for the sub-section to authorise summary trial (i.e., a mode of trial suitable for a minor offence) and upon conviction to authorise punishment by a penalty only appropriate to a non-minor offence would offend grossly against the substance of the guarantee contained in Article 38. So much then of the sub-section as authorised summary trial would be struck down, and authority to try by jury is all of the sub-section that would remain in force. But Mr. Haughey was tried summarily.
 None of the three possible constructions of the impugned subsection is free from constitutional infirmity and, however one views the sub-section, Mr. Haughey's conviction cannot stand. In the opinion of the Court sub-s. 4 of s. 3 of the Committee of Public Accounts of DÃ¡il Ã‰ireann  (Privilege and Procedure) Act, 1970, violates Article 38 of the Constitution and, therefore, is invalid and of no effect. The order of the Court will so declare; and, in consequence, this appeal will be allowed, the conviction and sentence of the High Court will be set aside and Mr. Haughey will be discharged. This concludes the judgment of the Court.
 APPENDIX
Statement of PÃ¡draig Haughey
 "With respect, Mr. Chairman, my name is PÃ¡draig Haughey. I reside at 25 Foxfield Avenue, Raheny, Dublin 3. I am aged 38, marriedâ€”with one child. I wish to make a statement on oath. On the 29th January, 1971, I received a letter, a registered letter, which was notice to produce to the Committee of Public Accounts all documents in my possession touching on the matters into which the Committee was inquiring. These alleged documents were to be produced before the 22nd January, 1971, and, on the following Monday, I received a letter from the Clerk of the Committee extending the time to produce these alleged documents to the 8th February, 1971, and apologising for the mistake to the date for final production of documents in the original letter. On the 6th February, 1971, I received, by registered post, a witness summons signed by Garret FitzGerald, member of the Committee. I am here in answer to this summons. I have not now, nor had I ever, any documents or copy documents which would or could in any way relate to the matters presently being investigated by this Committee. I wish to state that I never, directly or indirectly, got in touch or sought to get in touch with Mr. C. J. Haughey in order that he would authorise customs clearance of any guns, ammunition or materials of any nature or description, nor did he ever indicate
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 to me what his attitude would be if such requests were made to him as the matter never arose between us. Again, referring to reports, which I have read, of alleged evidence given before this Committee, I definitely state I never received or gave money, or received or gave any cheque, or any valuable security in the name of George Dixon; nor did I ever use the name of George Dixon in any connexion with any financial or banking dealings.
 I also wish to state that no moneys from the Grant-in-Aid for Northern Ireland Relief issued from subhead J, Vote 16, Miscellaneous Expenses for 1969/70, were ever paid to me, nor did I ever have any control over any of these moneys; nor had I ever any say in the disbursement of this money. Further, I wish to state positively that my brother, Charles Haughey, never discussed the moneys voted for Northern Ireland relief with me until Iâ€”until after I had received the subpoena to attend before this Committee. I now wish to state that the reasons why I am not prepared to be examined by the Committee are as follows: I am advised by my lawyers that Statute No. 22 of 1970, The Committee of Public Accounts of DÃ¡il Ã‰ireann  (Privilege and Procedure) Act, 1970, does not give any privilege or immunity to any newspaper, periodical, radio or television which publishes any evidence allegedly given by a witness before this Committee. At present my legal advisers are considering my position in civil law as a result of the reports of alleged evidence already given by witnesses here in so far as that alleged evidence relates to me personally. I am advised that by giving evidence before this Committee I might be liable in civil law and under the laws of the land for any answer I might make. I wish to state that, while I appreciate that the laws of evidence may well be stretched by a non-legal body, such as this, nevertheless I am not prepared to submit to examination arising out of so-called principles of justice. I am advised that, because of the publicity already given to allegations not based on best evidence or admissions made against me, I am entitled as of right to make this sworn statement and I am further advised not to answer any questions for the reasons already given. I have copies now which I will hand out to you all."


Ã“DÃ¡laigh  C.J. :â€”

24 June 


 I turn now to a consideration of the several grounds of appeal which raise questions which are independent of the constitutionality of the Act of 1970, and I follow the order in which these grounds have been dealt with in the judgment of Mr. Justice Henchy.
 First, Mr. Haughey objected to such part of the Committee's terms of reference as refers to an examination of expenditure of moneys of the Irish Red Cross Society. The terms65 of the order of DÃ¡il Ã‰ireann  of the 1st December, 1970, contemplate an examination not only into the expenditure of the grant-in-aid for 65 See p. 237, ante.
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 Northern Ireland issued from Subhead J of Vote 16, Miscellaneous Expenses for 1969/70, but also an examination into the expenditure of the Irish Red Cross Society's moneys transferred by the Irish Red Cross Society to a bank account into which moneys from the Vote were, or may have been, lodged. The examination in question here is not being conducted by a select committee established under Standing Order 67, but by the Committee of Public Accounts whose powers are defined in Standing Order 127. Those powers are "to examine and report to the DÃ¡il upon the accounts showing the appropriation of the sums granted by the DÃ¡il to meet thepublic expenditure and to suggest alterations and improvements in the form of the estimate submitted to the DÃ¡il." The examination of the expenditure of moneys belonging to the Irish Red Cross Society, not being moneys granted by the DÃ¡il to meet the public expenditure, is not a matter which, as such, falls within the jurisdiction of the Committee of Public Accounts. If, however, moneys issued from Subhead J of Vote 16 were lodged in a bank account and Irish Red Cross Society moneys were transferred to that account, forming a mixed fund, then for the purpose of segregating the funds the expenditure of the moneys of the Irish Red Cross Society might incidentally be disclosed but, upon the moneys being duly segregated, any further examination into the expenditure of the Irish Red Cross Society moneys would be outside the functions of the Committee of Public Accounts as defined in Standing Order 127.
 Secondly, Mr. Haughey has also objected to any examination whatsoever into the expenditure of the grant-in-aid even though conducted within the terms of Standing Order 127. The ground of his objection is that the standing orders relative to public business (of which Standing Order 127 forms part) have not been adopted as the standing orders of the House of Representatives, called DÃ¡il Ã‰ireann , established under the Constitution of Ireland, but are the standing orders of the former DÃ¡il Ã‰ireann , i.e., the chamber of deputies, called DÃ¡il Ã‰ireann , established under the Constitution of SaorstÃ¡t Ã‰ireann . It is surprising that the new DÃ¡il Ã‰ireann  did not formally adopt a new body of standing orders when the Constitution came into force on the 29th December, 1937, and has not done so since. Article 15, s. 10, of the Constitution contemplated that the new DÃ¡il should make its own rules and standing orders. The section reads:â€”"Each House shall make its own rules and standing orders . . ." or "DÃ©anfaidh gach Tigh ar leith a rialacha agus a bhuan-orduithe fÃ©in . . ." Instead, it appears that the new House has continued to operate under the standing orders of the
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 old DÃ¡il Ã‰ireann , subject to amendment. On the eve of the coming into force of the Constitution, the Committee of Procedure and Privileges met under the chairmanship of the Ceann Comhairle to consider the "amendment of Standing Orders relative to Public Business consequent on the coming into operation of the Constitution."The Committee's report, printed on the 17th December, 1937, recommended certain amendments which were set out in a schedule to the report. The report said that further amendments would be required after the assembly of Seanad Ã‰ireann , and it added that the committee considered that a reprint of the standing orders might await these further revisions. The Oireachtas, it may be noted, was then a uni-cameral House. The suggested amendments were adopted by the new DÃ¡il on the 12th January, 1938. This, in my opinion, was a tacit adoption by the new DÃ¡il Ã‰ireann of the standing orders of the former House, as amended, as the standing orders of the new House. It may indeed be that taciturnity is uncharacteristic of parliaments, but it seems to me that the action of DÃ¡il Ã‰ireann  on the 12th January, 1938, is susceptible of no other construction than that the new House was "making"its Standing Orders within the meaning and intention of Article 15.
 Thirdly, Mr. Haughey has objected that the Committee had no power to administer an oath. Mr. Justice Henchy, in the High Court, referred to this objection as unmeritorious as shown by the fact that Mr. Haughey initiated his appearance before the Committee by stating that he wished to make a statement on oath, and then in fact did so. The ground of Mr. Haughey's objection is that the Oireachtas Witness Oaths Act, 1924, which applied to the House of the former Oireachtas and any committee or joint-committee thereof, has not been "carried over. "The sustainability of this objection turns on the meaning of the words "governmental authority" in s. 4, sub-s. 1, of the Constitution (Consequential Provisions) Act, 1937, which was enacted in preparation for the coming into operation of the Constitution of Ireland. The relevant portion of s. 4, sub-s. 1, of the Act of 1937 says that every mention or reference in a statute in force before the coming into force of the Constitution of, or to, any governmental authority, whether legislative, judicial, or executive, established by virtue of the Constitution of SaorstÃ¡t Ã‰ireann  shall, in relation to anything to be done after the coming into operation of the Constitution, be construed and have effect as a mention of the governmental authority established by the Constitution of Ireland which corresponds to, or has like functions as, such governmental authority established by the Constitution of SaorstÃ¡t Ã‰ireann . The term
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 "governmental authority" by itself might not be clear, but the sub-section refers to a legislative governmental authority and this, it seems to me, points to the former Oireachtas and its committees. The corresponding legislative governmental authority under the new Constitution, in my opinion, can be none other than the new Oireachtas and its committees. It may be added that the Act of 1937, although passed before the coming into operation of the Constitution of Ireland, was expressed at s. 1 to come into operation immediately after the coming into operation of the Constitution; and Article 50, s. 2, of the Constitution provides that laws enacted before, but expressed to come into force after, the coming into operation of the Constitution should come into force in accordance with the terms thereof, unless otherwise enacted by the Oireachtas. In my opinion the Committee hud, and has, authority to administer an oath.
 Fourthly, Mr. Haughey objected that the certificate under the hand of the chairman of the Committee was not made with sufficient particularity. The certificate baldly stated an offence in the terms of the sub-section and gave no particulars of the questions, being questions to which the Committee could legally require answers, which it was alleged Mr. Haughey had refused to answer. The validity of this objection depends on the purpose which, in the intention of the Act of 1970, the certificate is to serve. The judgment of the Court has accepted66 that the Committee's certificate is a step preliminary to the commencement of the trial of a criminal offence. In all criminal proceedings, whether tried summarily in the District Court or on indictment in the Circuit Court or Central Criminal Court, it is required that "particulars of the offence" be furnished: see Rule 44 of the District Court Rules, 1948, and r. 4, sub-r. 4, of the First Schedule to the Criminal Justice (Administration) Act, 1924. The certificate is the only document in which will be found the complaint that the witness has to answer. It should, therefore, furnish all necessary particulars. In this instance these should include the question or questions which it is alleged the witness refused to answer and, coupled with this, an assertion that the Committee could legally require an answer to such question or questions. The transcript of the proceedings discloses that when Mr. Haughey had made his preliminary statement and had dialogue with the chairman of the Committee, the Committee retired and, after an interval of about three-quarters of an hour, it resumed its public sitting and thereupon the chairman put certain questions to Mr. Haughey with the object of reminding him 66 See p. 252, ante.
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 of the possible consequence of his refusal to answer them, and then the chairman asked him two specific questions to which the chairman failed to elicit answers. The chairman, it would appear, thought it necessaryâ€”and correctly soâ€”to have on record the specific questions which were put, together with the refusals to answer them, for the purpose of certifying an offence under sub-s. 4 (b)of s. 3 of the Act; of 1970. This point does not appear to have been pursued in any great detail in the High Court where the view was erroneously taken that Mr. Haughey's initial statement, in which he indicated that he would not answer questions for the reasons which he gave, constituted an offence under sub-s. 4 (b). If this conduct constituted an offence, it fell to be dealt with under sub-s. 4 (d) which makes it an offence to do anything which would be contempt of court if the Committee were a court of justice having power to commit for contempt. The offence created by sub-s. 4 (b) is the offence of refusing to answer questions to which the Committee may legally require an answer. Quite clearly the Committee is not legally entitled to an answer to any question which is not relevant to the proceedings and which is not within its terms of reference; before anyone can be convicted of a refusal to answer a question, contrary to sub-s. 4 (b), the court would have had to be satisfied that the question put was relevant and within the terms of the inquiry. The court could not so satisfy itself unless a specific question, or questions, has or have first been put.
 Fifthly, Mr. Haughey also objected to the validity of the Committee's certificate on the ground that it should have been made by the unanimous decision of all the members of the Committee. The High Court, in the judgment of Mr. Justice Henchy, held that a majority decision sufficed at common law. The High Court was not referred to Standing Order 72 which, by clear inference, says that a select committee may make its decisions by a majority. The words of the standing order are:â€”"in the event of there being an equality of votes the question shall be decided in the negative."This, in effect, says that for a positive decision a simple majority suffices. The Committee of Public Accounts is itself a select committee by the terms of Standing Order 127. Therefore, the position is that Standing Order 72 furnishes an adverse answer to Mr. Haughey's contention, without need to resort to the common law.
 The sixth and last of Mr. Haughey's complaints was that his rights under s. 3 of Article 40 of the Constitution were, and would be, disregarded. Article 40, s. 3, provides as follows:â€”
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 "1 The State guarantees in its laws to respect, and, as far as practicable, by its laws to defend and vindicate the personal rights of the citizen.
 2 The State shall, in particular, by its laws protect as best it may from unjust attack and, in the case of injustice done, vindicate the life, person, good name, and property rights of every citizen."
 Mr. Haughey's counsel formulated this complaint under two headsâ€”(a) with regard to the conduct of the trial in the High Court and (b) with regard to the procedures of the Committee.
 In the High Court, the court heard no oral evidence, with the exception of the evidence of the clerk of the Committee who was called to prove his authority to administer oaths. The substantive evidence in support of the Committee's complaint was put forward by affidavitâ€”that of the chairman of the Committeeâ€”and leave to cross-examine the chairman was refused by the court on the ground that the indicated purpose of the cross-examination was irrelevant to the issue before the court. Mr. Haughey complains of the admission of evidence otherwise than viva voce and, further, that he was denied the right to cross-examine.
 In a criminal trial, evidence must be given orally; a statute may authorise otherwise but the Act of 1970 in this instance has made no exceptions. The High Court, therefore, should not have allowed the affidavit evidence of the chairman of the Committee.
 As to the disallowance of cross-examination, an accused person has a right to cross-examine every witness for the prosecution, subject, in respect of any question asked, to the court's power of disallowance on the ground of irrelevancy. An accused, in advance of cross-examination, cannot be required to state what his purpose in cross-examining is. Moreover, the right to cross-examine "to credit" narrows considerably the scope of the irrelevancy rule. Mr. Haughey, in my opinion, was wrongly denied the right to cross-examine.
 As to the procedures of the Committee, Mr. Haughey's complaint is that in the special circumstances in which he found himself a witness, the procedures of the Committee failed to protect his rights under Article 40 of the Constitution. The procedures determined upon by the Committee in its interim report of the 1st December, 1970, by clause (iii) provide, inter alia, that:â€”"the Committee will allow witnesses to be accompanied solely for the purpose of consultation by counsel, solicitor or advisers, as may be determined by the Committee in each relevant case. Such counsel, solicitor or advisers will not, however, be permitted to examine any witness nor to address the Committee."
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 The special circumstances in which Mr. Haughey appeared before the Committee were these. A week earlier, at the public sitting of the Committee on the 9th February, 1971, evidence was given by Chief Superintendent John P. Fleming. The Chief Superintendent at the outset explained the nature of the evidence which he proposed to give: all his information was, he said, from confidential sources which he was not at liberty to reveal. In terms of the law of evidence the entire of the evidence which he was about to offer was hearsay evidence.
 The evidence in question purported to indicate (i) that Mr. Haughey had paid over money to the Chief of Staff of the I.R.A. in London; (ii) that Mr. Haughey was deeply involved in meetings with a certain I.R.A. Leader after August or September and in promising funds for the I.R.A. in the North; (iii) that Mr. Haughey made all the arrangements at Dublin Airport some time early in October to take in a consignment of arms and handed same over to two leading I.R.A. men; (iv) that Mr. Haughey went to London on the 16-17 November, 1969, for the purpose of purchasing arms; (v) that Mr. Haughey or Captain [name given] could well have been involved in other arms shipments.
 As to item (iii), when asked if he had any knowledge of the source of the moneys which paid for the arms, the Chief Superintendent said:â€”"I imagine it came from the grant-in-aid fund." As to item (v), relating to the other arms shipments in which Mr. Haughey may have been involved, the witness said that he had no direct evidence and that "it was speculation or rumour." The italics are mine.
 Therefore, the position of Mr. Haughey was that at a public session of the Committee held on the 9th February, 1971, he had been accused of conduct which reflected on his character and good name and that the accusations made against him were made upon the hearsay evidence of a witness who asserted that he was not at liberty, and therefore was not prepared, to furnish the Committee with the names of Mr. Haughey's real accusers. The question which arises in these circumstances is what rights, if any, is Mr. Haughey entitled to assert in defence of his character and good name? It should be noted that, in the statement which he read to the Committee on the 17th February, 1971, he denied on oath that he had been connected, in any way, with the expenditure of moneys issued out of Subhead J of Vote 16.
 Mr. Haughey's counsel offered no criticism of the immunity which the Act of 1970 gives to witnesses; he acknowledged that it would be unrealistic to expect witnesses to come forward without such
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 immunity. Having thus apparently accepted the necessity for such immunity, counsel's submission was that, in all the circumstances, the minimum protection which the State should afford his client was (a) that he should be furnished with a copy of the evidence which reflected on his good name; (b) that he should be allowed to cross-examine, by counsel, his accuser or accusers; (c)that he should be allowed to give rebutting evidence; and (d) that he should be permitted to address, again by counsel, the Committee in his own defence. Protection (c) was allowed by the Committee and no real difficulty arose with regard to (a), so far as I can see; therefore (b) and (d) are the crux. The Committee's procedures ruled out the two latter protections.
 For the Attorney General it was urged that a witness in the High Court is not allowed the protections mentioned at (b) and (d)supraâ€”this is undoubtedly soâ€”and it was submitted that Mr. Haughey therefore could not be in any better position. The answer made by counsel for Mr. Haughey was that his client is not just a witness but that he has, in effect, become a party because his conduct has become the subject matter of the Committee's inquiry or examination by reason of the charges which have been levelled against him. Counsel points out that Mr. Haughey cannot, in defence of his good name, make his accusers answerable in the civil courts as they are protected by the immunity granted by the statute; and counsel then urges that unless he is allowed on his client's behalf to challenge and test the accusations by cross-examination and, further, to address the Committee, his client's good name is left unprotected. Counsel supported his submission by reference to the well-established procedure, adopted by the several tribunals of inquiry set up by DÃ¡il Ã‰ireann  to inquire into matters of urgent public importance. In all these instances persons accused in connection with the subject matter of the inquiry were granted the rights of parties and were allowed to appear by counsel, to cross-examine and to address the tribunal.
 In my opinion counsel is right in his submission that Mr. Haughey is more than a mere witness. The true analogy, in terms of High Court procedure, is not that of a witness but of a party. Mr. Haughey's conduct is the very subject matter of the Committee's examination and is to be the subject matter of the Committee's report.
 No court is unaware that the right of an accused person to defend himself adds to the length of the proceedings. But the Constitution guarantees that the State "so far as practicable" (sa mhÃ©id gur fÃ©idir Ã©) will by its laws safeguard and vindicate the citizen's good
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 name. Where, as here, it is considered necessary to grant immunity to witnesses appearing before a tribunal, then a person whose conduct is impugned as part of the subject matter of the inquiry must be afforded reasonable means of defending himself. What are these means? They have been already enumerated at (a) to (d) above. Without the two rights which the Committee's procedures have purported to exclude, no accusedâ€”I speak within the context of the terms of the inquiryâ€”could hope to make any adequate defence of his good name. To deny such rights is, in an ancestral adage, a classic case of clocha ceangailte agus madraÃ scaoilte.67Article 40, s. 3, of the Constitution68 is a guarantee to the citizen of basic fairness of procedures. The Constitution guarantees such fairness, and it is the duty of the Court to underline that the words of Article 40, s. 3, are not political shibboleths but provide a positive protection for the citizen and his good name. Clause (iii) of the Committee's procedures,68 while valid in respect of witnesses in general, in this instance would, if applied in the circumstances of this case, violate the rights guaranteed to Mr. Haughey by the provisions of Article 40, s. 3, of the Constitution. This position, however, has not yet in fact arisen in this case because of Mr. Haughey's non-participation in the proceedings of the Committee.
 The provisions69 of Article 38, s. 1, of the Constitution apply only to trials of criminal charges in accordance with Article 38; but in proceedings before any tribunal where a party to the proceedings is on risk of having his good name, or his person or property, or any of his personal rights jeopardised, the proceedings may be correctly classed as proceedings which may affect his rights, and in compliance with the Constitution the State, either by its enactments or through the Courts, must outlaw any procedures which will restrict or prevent the party concerned from vindicating these rights.
 The immunity of witnesses in the High Court does not exist for the benefit of witnesses, but for that of the public and the advancement of the administration of justice and to prevent witnesses from being deterred, by the fear of having actions brought against them, from coming forward and testifying to the truth. The interest of the individual is subordinated by the law to the higher interest, viz., that of public justice, for the administration of which it is necessary that witnesses should be free to give their evidence without fear of consequences. It is salutary to bear in mind that even in the High Court, if a witness were to take 67Binding stones and unleashing dogs.

68 See p. 261, ante.

69 See p. 246. ante.
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 advantage of his position to utter something defamatory having no reference to the cause or matter of inquiry but introduced maliciously for his own purpose, no privilege or immunity would attach and he might find himself sued in an action for defamation. The witnesses before the present Committee are in no better position. The fact that a witness may have been permitted or even encouraged to venture into the area will afford him no defence in such an action. Furthermore, in the High Court it is the duty of the judge to warn a witness that he is privileged to refuse to answer any question if the answer would tend to incriminate him. That privilege is also enjoyed by witnesses before the Committee, but it does not appear from the documents before us that Mr. Haughey in this case was so warned.
 In my opinion this appeal should be allowed and the conviction and sentence of the High Court set aside for the reasons I have stated under head (a) of Mr. Haughey's sixth and last complaint, in addition to the reasons given in the judgment of the Court.

Walsh J. :â€”
 I agree.

Budd J. :â€”
 I agree.

FitzGerald J. :â€”
 On the secondary issues raised on behalf of Mr. Haughey, which are independent of the constitutionality of the Act, I wish to refer to the various points raised on his behalf in the same order as they are dealt with in the opinion of the Chief Justice.
 First, in relation to Mr. Haughey's objection to the inclusion in the terms of reference of power to examine the account of the Irish Red Cross Society, I am of the opinion that the objection is not well founded. It appears to me that the order of DÃ¡il Ã‰ireann of the 1st December, 1970, was competent to authorise the Committee to examine any bank accounts which appear to have been credited with any moneys which were shown to have come from the grant-in-aid. The fact that the Irish Red Cross Society's account was named in the order appears consequently to be irrelevant and this specific reference to the Red Cross Society's account was superfluous.
 Secondly, I agree with the judgment of the Chief Justice, for the reasons stated by him, that Standing Order 127 must be deemed to have been adopted under the Constitution of 1937 by the
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 adoption on the 12th January, 1938, of the amendments to the existing Standing Order 127.
 Thirdly, I also agree with the Chief Justice that Mr. Haughey's objection that the Committee had no power to administer oaths is not well founded.
 Fourthly, in my opinion Mr. Haughey's declaration that he would not answer any question disposed of any necessity for the Committee to put specific questions to him. His conduct would have justified the chairman in certifying that he had offended against both paragraphs (b) and (d) of sub-s. 4 of s. 3 of the Act of 1970. In my opinion, the certificate amounts to no more than a statement of facts. It is neither a conviction, as the Committee seem to have thought, nor an indictment and, in my opinion, it should not be analysed as if it were. Mr. Haughey required no information as to his own actions or behaviour in relation to the Committee's inquiry; he was quite familiar with all the relevant facts.
 Fifthly, I agree with the opinion of the Chief Justice, for the reasons stated by him, that the Committee's decision did not necessitate unanimity and that a majority decision was sufficient.
 Sixthly, in my opinion the procedure adopted by the Committee was ill-advised. They failed to have regard to the fact that Mr. Haughey had the character of an accused person, rather than that of a mere witness as to fact. I do not consider that any constitutional right was thereby infringed but I do consider that the limitations imposed upon him as to the conduct of his case, as a person in effect accused, were contrary to natural justice. On his appearance in the High Court he was deprived of the opportunity of cross-examining the deponent whose certificate purported to establish facts which brought him before the court. There can be no doubt that in the High Court Mr. Haughey had the status of an accused person and was denied the opportunity of presenting his defence in the normal accepted way. I regard his trial before the High Court, if such it can be described, as unsatisfactory; and so the judgment of that court should consequently be set aside.

McLoughlin J. :â€”
 In this judgment I wish to deal shortly with the submissions made on behalf of Mr. Haughey on matters independent of the constitutionality of the Act and will set them out in numbered paragraphs.
 1. As to the terms of reference in regard to expenditure of moneys of the Irish Red Cross Society in a bank account into which moneys voted by the DÃ¡il were or may have been lodged.
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 2. Objection as to the validity of Standing Orders of DÃ¡il Ã‰ireann .
 3. Submissions that the Committee has no power to administer an oath.
 On these matters I agree with what has been said by the Chief Justice in his judgment.
 4. Submissions that the certificate of the Committee to the High Court did not set out the offence with sufficient particularity and should have been made by the unanimous decision of the members of the Committee and not the chairman alone.
 5. Submissions as to alleged irregularities of the proceedings in the High Court.
 Having regard to the decision of the Court that sub-s. 4 of s. 3 of the Act of 1970 is unconstitutional, the objections as to the form of the certificate to the High Court and the alleged irregularities of its proceedings do not, in my opinion, require to be decided.
 6. The complaint by Mr. Haughey that the Committee failed to protect his rights under Article 40 of the Constitution in as much as it adopted a procedure denying to a witness the right to have legal advisers to examine witnesses and to address the Committee. This contention, in my view, is based on a misconception as to the nature of the proceedings of the Committee. The direction of the DÃ¡il to the Committee was in these terms:â€”"That the Committee of Public Accounts shall examine specially the expenditure of the Grant-in-Aid for Northern Ireland Relief issued from Subhead J, Vote 16 (Miscellaneous Expenses) for 1969-70 and any moneys transferred by the Irish Red Cross Society to a bank account into which moneys from this Vote were or may have been lodged . . ."In making this examination the Committee might obtain information which might indicate that moneys from the Vote had come into the hands of persons who had expended them otherwise than for the proper purpose or had illegally misappropriated such moneys. If information of this kind were obtained by the Committee, it was its function to report such information to the DÃ¡il; it was not its function to indict or charge any such person, much less to try and convict.
 I do not need to set out in full the special circumstances under which Mr. Haughey appeared before the Committee. They have been fully set out in the judgment of the Chief Justice; in short they were that, one week before his appearance, a witness, Chief Superintendent Fleming, had given evidence implicating Mr. Haughey with the purchase of arms with moneys from the Vote. It is clear that this "evidence" was not first-hand evidence but

[1971]
1 I.R.
In re Haughey
McLoughlin J.
268
Supreme Court
 hearsay, or even hearsay upon hearsay, or as the witness said as to part of it "speculation or rumour." In my opinion the Committee was entitled to receive information in this way, not by way of proof, but as a line of inquiry to be investigated, although I think it should have been obtained in private or by way of preliminary statement and not at a public sitting; I also think that the witness was bound to divulge the sources of his information unless he could claim and legally sustain a claim of State privilege.
 It is the fact that the Committee adopted rules of procedure which provided (inter alia) that:â€”"The Committee will allow witnesses to be accompanied solely for the purpose of consultation by counsel, solicitor or advisers, as may be determined by the Committee in each relevant case. Such counsel, solicitor or advisers will not, however, be permitted to examine any witness nor to address the Committee."
 It is objected that this procedure disregards the constitutional right of Mr. Haughey to have his good name vindicated. If one witness before the Committee maligns another, the latter's good name is not protected if this procedure is resolutely maintained but the Committee, having adopted the procedure, is quite entitled to relax the rule and I am not prepared to assume that the Committee would not have done so in this case if a reasoned application had been made to it so to do. No such application was made; it could still be made and, were it so made, should, in my opinion, be granted. Therefore, I do not sustain this ground of objection.
 Solicitor for the applicant: The Chief State Solicitor.
 Solicitors for the respondent: Kennedy & McGonagle.
 E. P. de B.
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