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 Section 34 of the Offences Against the State Act, 1939, provides, inter alia, that whenever a person is convicted by a Special Criminal Court of an offence set out in the schedule to that Act, and that person holds at the time of such conviction an office or employment remunerated out of the Central Fund or moneys provided by the Oireachtas or raised by local taxation, then that person shall immediately upon conviction forfeit that office or employment, and shall be disqualified from holding any like office or employment for a period of seven years subsequent to the date of conviction.
 Section 34, sub-s. 3 (b) of the Act of 1939 provides that every person who is convicted by a Special Criminal Court of a scheduled offence shall be disqualified for being granted out of the Central Fund at any time after the date of such conviction any pension, superannuation, allowance, or gratuity in respect wholly or partly of any service rendered or thing done by him before the date of such conviction.
 Section 34, sub-s. 5 of the Act of 1939 provides that the Government may, at its absolute discretion, remit in whole or in part any such forfeiture or disqualification.
 The plaintiff, who was employed as a teacher in a community school, was convicted by a Special Criminal Court of a scheduled offence, and sentenced to two years' imprisonment. On his release from prison, the plaintiff wished to resume his former teaching position and the third defendant was consulted in this regard. The fourth
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 defendant, an officer of the Department of Education, advised the plaintiff that the provisions of s. 34 of the Offences Against the State Act, 1939, applied to his case. As a result, the plaintiff's post at the school was vacated; he was ineligible for re-employment at the school, or at any school funded by the State, for seven years from the date of his conviction; his pension was forfeited and his right to pay related social insurance benefit was lost.
 The plaintiff sought an order of certiorari quashing the decision of the third defendant to apply the provisions of s. 34 of the Act of 1939 to his case.
 In addition, he sought a declaration that the provisions of s. 34, sub-ss. 1 - 4 of the Act were invalid having regard to the provisions of the Constitution of Ireland, 1937, and sought damages for breach of his constitutional rights.
 In the High Court, the applicant submitted, inter alia, that the impugned section was invalid having regard to the provisions of the Constitution. It was contended that the section was unfairly discriminatory, contrary to Article 40, s. 1; infringed the plaintiff's right to earn a livelihood, which was an unenumerated right protected by Article 40, s. 3; unjustly interfered with his property rights contrary to Articles 40 and 43; infringed his right to trial in due course of law protected under Article 38, s. 1 inasmuch as it imposed a continuing and disproportionate penalty on the plaintiff; and was contrary to natural and constitutional justice and to the guarantee of basic fairness of procedures protected by Article 40, s. 1 inasmuch as the plaintiff was not permitted to make representations in relation to the disqualification and forfeiture. In addition, the plaintiff claimed that the imposition of penalties was a function exclusively reserved by Article 34 of the Constitution to the judicial branch of government and that the effect of s. 34 of the Act of 1939 was to allow a nonjudicial personage (viz. the Director of Public Prosecutions) to select an extra penalty to be imposed upon an individual by sending him forward for trial in a Special Criminal Court as opposed to an ordinary court. On behalf of the defendants it was submitted, inter alia, that the disabilities imposed upon the plaintiff pursuant to s. 34 of the Act of 1939 did not constitute a punishment. The State was more vulnerable than other employers and the purpose of the section was not to impose a penalty, but to import a term into the contracts of employment of those who were paid out of public funds.
Held by Barr J., in granting the relief sought, 1, that the purpose of s. 34 was to impose penalties on certain categories of persons who were convicted by a Special Criminal Court. Section 34 of the Act of 1939 was not concerned with the relationship of master and servant.
 2. That the Director of Public Prosecutions was not empowered under the Act of 1939 to direct that a person charged with an indictable offence which was a scheduled offence under Part V of the Act should be tried by a Special Criminal Court instead of the ordinary courts. His power was limited to a power to intervene by directing that such an accused be tried by an ordinary court instead of a Special Criminal Court.
 3. That the question for the court was whether, in enacting s. 34 of the Act of 1939, the Oireachtas acted fairly and even-handedly. The section, which had a profound effect upon the personal rights of those persons falling within its ambit, operated in an unreasonable and erratic manner, and was contrary to the common good, which required consistency and fairness in the application of law.
 4. The penalties imposed by s. 34 upon those within its compass were patently unfair and capricious in nature. The provisions of the section amounted to an unreasonable and unjustified interference with the plaintiff's personal rights guaranteed under Article 40, s. 2 of the Constitution, and constituted a denial of equality before the law contrary to
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 Article 40, s. 1 of the Constitution. Consequently, s. 34 of the Act of 1939 was invalid in its entirety having regard to the provisions of the Constitution.
 The People (Director of Public Prosecutions) v. Quilligan (No. 2)  [1989] I.R. 46 considered.
 On appeal by the defendants from the judgment and order of the High Court it was
Held by the Supreme Court (Finlay C.J., Hederman, McCarthy, O'Flaherty and Egan JJ.), in dismissing the appeal, 1, that the provisions of s. 34 of the Act of 1939 could potentially constitute an attack upon the unenumerated personal right to earn a livelihood of any person to whom those provisions applied, and upon the constitutionally protected property rights of such person.
 2. That the State was entitled by its laws to impose onerous and far-reaching penalties and forfeitures in respect of offences threatening public peace and order and the maintenance and stability of the authority of the State, as well as to ensure that persons who committed such offences were, as far as practicable, excluded from any involvement in the carrying out of the functions of the State. In pursuing these objectives the State must as far as practicable by its laws protect the constitutional rights of the citizen.
 3. The question for the Court must therefore be whether the provisions of s. 34, when read in conjunction with the other relevant provisions of the Act of 1939, constituted a failure so to protect the rights of the citizen which was not warranted by the objectives of the Act.
 4. That the offences scheduled pursuant to s. 36 of the Act of 1939 included less serious offences, as well as offences of the utmost gravity. A citizen to whom the provisions of s. 34 of the Act applied could not escape the mandatory disqualifications and forfeitures contained therein, even in circumstances where such person could show that his intention or motive in committing the offence, or the circumstances under which it was committed, had no bearing on considerations of public peace and order or the authority or stability of the State.
 5. That s. 34 was mandatory in its application and could not be avoided, in the case of a person to whom its provisions applied, save where the Director of Public Prosecutions decided to direct that such person be tried in the ordinary courts. There was, however, no right on the part of an accused person to make representations in relation to the decision of the Director.
 6. That notwithstanding the fundamental State interests which s. 34 of the Act of 1939 sought to protect, the provisions of that section failed as far as practicable to protect the constitutional rights of the citizen and were, accordingly, impermissibly wide and indiscriminate.
 7. That the Government's power pursuant to s. 34, sub-s. 5 of the Act at its absolute discretion to remit, in whole or in part, the consequences of s. 34 in any individual case had no bearing on the invalidity of that section having regard to the provisions of the Constitution of Ireland, 1937.
 Cases mentioned in this report:â€”
Conroy v. The Attorney General  [1965] I.R. 411.
Hand v. Dublin Corporation  [1991] 1 I.R. 409.
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The People (Director of Public Prosecutions) v. Quilligan  [1986] I.R. 495.
The People (Director of Public Prosecutions) v. Quilligan (No. 2) [1989] I.R. 46.
Savage v. Director of Public Prosecutions and Attorney General  [1982] I.L.R.M. 385.

Judicial Review.
 The facts are summarised in the headnote and appear in the judgments,infra.
 On the 18th December, 1989, the plaintiff was granted leave by the High Court (Lavan J.) to apply by way of judicial review for an order of certiorari quashing the decision of the third defendant; a declaration that the provisions of s. 34, sub-ss. 1-4 of the Offences Against the State Act, 1939, were unconstitutional and void; and damages for breach of constitutional rights. It was directed that the application should proceed by way of plenary summons.
 The case was heard by the High Court (Barr J.) on the 18th June, 1990.
Frank Clarke S.C.  (with him Mary Robinson S.C.  and Gerard Hogan )for the applicant.
Harold Whelehan S.C.  (with him James Connolly ) for the respondent.
Cur. adv. vult.


Barr J.

2nd October 1990 


 The facts of this case are not in dispute and are as follows:â€”
 The plaintiff is a qualified vocational teacher and was formerly employed as a teacher of physical education and geography at Moyne Community School, County Longford, from November, 1974, to February, 1988. The third defendant, the Minister for Education, (herein-after called "the Minister") has responsibility on behalf of the State for matters pertaining to the remuneration of vocational teachers.
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 The plaintiff was arrested in November, 1987, and charged before a Special Criminal Court with certain offences under the Firearms Acts, 1925-1971, relating to the unlawful possession of three firearms and a quantity of ammunition. They are scheduled offences under Part V of the Offences Against the State Act, 1939. The plaintiff was also charged with membership of an unlawful organisation under s. 21 of the Act but this charge was not proceeded with. The plaintiff pleaded guilty in that court to certain of the firearms offences charged against him and was sentenced to two years' imprisonment on the 17th February, 1988. He duly served his sentence and, allowing for remission, was released from prison on the 18th August, 1989. While he was in jail, Moyne Community School employed a substitute teacher in his place. Correspondence which has been put in evidence indicates that, but for the Minister's role as paymaster, the board of management would have been prepared to re-employ the plaintiff in his original position from the commencement of the school year in September, 1989. The attitude of the Minister is set out in a letter to the plaintiff dated the 15th September, 1989, from the fourth defendant, a higher executive officer in the Department of Education, which is as follows:â€”
 "I wish to refer to your letter of 24th August, 1989, concerning your availability to resume work at Moyne Community School.
 I must inform you that, as you were convicted by the Special Criminal Court of an offence which is deemed to be a scheduled offence for the purpose of Part V of the Offences Against the State Act, 1939, the provisions of s. 34 of Part IV of the Act must apply in your case.
 I enclose a copy of the relevant section for your information."
 A letter in similar terms from the fourth defendant of the same date was sent to the board of management of Moyne Community School in consequence of which the plaintiff has not been re-employed by the board.
 Section 34, sub-ss. 1, 3 and 5 of the Act of 1939, are in the following terms:â€”
 "(1) Whenever a person who is convicted by a Special Criminal Court of an offence which is, at the time of such conviction, a scheduled offence for the purposes of Part V of this Act, holds at the time of such conviction an office or employment remunerated out of the Central Fund or moneys provided by the Oireachtas or moneys raised by local taxation, or in or under or as a paid member of a board or body established by or under
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 statutory authority, such person shall immediately on such conviction forfeit such office, employment, place, or emolument and the same shall forthwith become and be vacant.
 (3) Every person who is convicted by a Special Criminal Court of an offence which is, at the time of such conviction, a scheduled offence for the purposes of Part V of this Act, shall be disqualified -
 (a) for holding, within seven years after the date of such conviction, any office or employment remunerated out of the Central Fund or moneys provided by the Oireachtas or moneys raised by local taxation or in or under or as a paid member of a board or body established by or under statutory authority, and . . .
 (5) The Government may, at their absolute discretion, remit, in whole or in part, any forfeiture or disqualification incurred under this section and restore or revive, in whole or in part, the subject of such forfeiture as from the date of such remission."
 The remaining parts of s. 34 relate to the loss of pension and other emoluments which are not immediately relevant to the matter at issue.
 The result of the Minister's enforcement of s. 34 of the Act of 1939 has been that the plaintiff's post at Moyne Community School has been vacated; that he is ineligible for re-employment at the school, or at any school funded by the State, for seven years from the date of his conviction; that his pension and other such rights and expectations have been forfeited and that he has lost his right to pay-related social insurance benefits for a like period. The plaintiff claims that the Minister's decision to implement the terms of s. 34 against him has caused and is causing him loss and damage and is also preventing him from pursuing his career as a teacher.
 The plaintiff pleads that the Minister's decision is bad in law, and unconstitutional in that the provisions of s. 34, sub-ss. 1-4 of the Offences Against the State Act, 1939, are invalid having regard to the provisions of Articles 34, 38, 40 and 43 of the Constitution and are void. The grounds for that submission are set out in the statement of claim as follows:â€”
 "(1) The said provisions are unfairly discriminatory, contrary to Article 40, s. 1 inasmuch as they discriminate:
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 (a) Between categories of persons convicted of scheduled offences; s. 34 does not apply if the accused is convicted in a court other than a Special Criminal Court.
 (b) Between categories of offences; s. 34 does not apply if the accused is convicted in a Special Criminal Court of a non-scheduled offence.
 (c) Between categories of employement; s. 34 does not apply if the accused is not working in the public service.
 (2) The said provisions are contrary to Article 34 and are an interference with the principle of the separation of powers. The imposition of penalties and the sentencing of offenders are exclusively reserved by Article 34 to the judicial branch of government, yet the effect of s. 34 is effectively to allow a non-judicial personage (viz. the Director of Public Prosecutions) to select an extra penalty to be imposed on a convicted person by sending him forward for trial in a Special Criminal Court as opposed to the ordinary courts.
 (3) The said provisions are contrary to natural and constitutional justice and to the guarantee of basic fairness of procedures protected by Article 40, s. 3 inasmuch as the plaintiff was not allowed to say or make representations as to the said disqualification and forfeitures.
 (4) The said provisions are contrary to the right to earn a livelihood which is an implied right protected by Article 40, s. 3 inasmuch as the plaintiff is now debarred from practising his chosen profession and occupation.
 (5) The said provisions are contrary to Articles 40 and 43, inasmuch as the plaintiff's property rights are thereby unjustly interfered with. At the date of his conviction the plaintiff had valuable vested rights and legitimate expectations to pension, gratuity, insurance benefit and other superannuation entitlements. By reason of the application of the said statutory provisions these valuable rights and expectations have now been forfeited without compensation.
 (6) The said provisions are contrary to Article 38, s. 1 and the plaintiff's right to trial in due course of law inasmuch as they impose a continuing and disproportionate penalty on the plaintiff."
 The plaintiff was given leave by order of the High Court (Lavan J.) on the 18th December, 1989, to apply by way of judicial review to
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 challenge the Minister's decision, as intimated by the fourth defendant, to implement the provisions of s. 34 of the Act of 1939 against him and it was further directed that the application should proceed by way of plenary summons.
 The plaintiff's claim is for:â€”
 1. An order of certiorari quashing the decision of the fourth defendant made on the 15th September, 1989, to apply the provisions of s. 34 of the Offences Against the State Act, 1939, to the circumstances of the plaintiff's case.
 2. A declaration that the provisions of s. 34, sub-ss. 1-4 of the Offences Against the State Act, 1939, are contrary to the provisions of the Constitution and are void.
 3. Damages for breach of constitutional rights.
 The defendants in their defence traverse the various pleas in the statement of claim and plead that, insofar as the plaintiff is no longer employed or employable by the board of the school in which he formerly worked, it is by operation of law and a direct consequence of his conviction of scheduled offences under Part V of the Act of 1939 after due process of law and proper and final judicial determination in relation to his guilt of the offences charged and the appropriate penalty applicable thereto. It was further pleaded that s. 34 is not unconstitutional; that it was duly enacted by the Oireachtas to protect the common good; and that the plaintiff has not been deprived of the alleged or any constitutional rights.
 In essence the plaintiff's claim is that the disabilities imposed on him by s. 34, consequent on his conviction of a scheduled offence by a Special Criminal Court, constitute a primary punishment which under the Constitution may be imposed only by a court established thereunder and not by the Director of Public Prosecutions who is part of the executive arm of government.
 The defence advanced on behalf of the defendants is that the disabilities imposed on the plaintiff by s. 34 are not in the nature of punishment as such, either primary or secondary, but are in effect conditions imported into the plaintiff's contract of employment with the State, i.e. that they arise out of the relationship of master and servant between the plaintiff and the State. It was also argued in the alternative that if the disabilities imposed by s. 34 amount to punishment for crime, the Oireachtas has acted intra vires in prescribing mandatory penalties and has acted even-handedly in respect of all those in receipt of salaries, pensions or other emoluments from the public purse which are covered
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 by the section. It was submitted that the plaintiff's claim is grounded on a false premise and a misunderstanding of the meaning of section 34. It was argued that the State is more vulnerable as an institution than other employers and therefore has a special need to protect itself The purpose of the section is not to impose a penalty but to import a term into the contracts of employment of those who are paid out of public funds. It is in effect notice to all such persons of consequences which will follow in the event of conviction by a Special Criminal Court of a scheduled offence under Part V of the Offences Against the State Act, 1939. An analogy was drawn between the effect of s. 34 and the provision in contracts of service between, for example, the proprietor of a jewellery store and his employees that if convicted of larceny from the store or other business dishonesty, they would lose their employment and any pension rights which might have accrued to them at that time.
 It seems to me that the defendants' primary argument regarding the nature and purpose of s. 34 is not well founded. First, it applies to many categories of persons who could not in any sense be regarded as "State employees", e.g., health board officials, local authority employees, university professors, E.S.B. personnel and employees of a wide range of statutory bodies, some of which are not funded from the public purse, either national or local.
 The State has a right to impose conditions of employment by statute, even outside the public sector, in the interest of the common good, e.g.,as to maximum daily working hours or annual holiday entitlement. But these must apply to every employee or to all within specific categories and intervention by the State into the relationship of master and servant must be fair and even-handed. The provisions of s. 34 do not satisfy that test. The fact that it applies to, for example, a lorry-driver employed by Kerry County Council or the E.S.B. but not to a comparable driver employed in the private sector does not have any logical justification and its operation in practice seems to be capricious.
 Secondly, the language of the section is indicative of a penalty arising out of a specified type of criminal conviction in a particular court, rather than the creation of a term of employment or appointment providing for the withdrawal of rights from certain categories of employees or other persons in given circumstances. The Offences Against the State Act, 1939, deals only with criminal and quasi-criminal matters. It contains no provisions as to the relationship of master and servant or any other similar relationship. The use of the words "forfeiture" and"disqualification" are strongly indicative of the criminal code. In this
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 regard it is of interest that the marginal note to s. 34 is substantially the same as that to s. 23 of the Criminal Justice Act, 1951, which relates,inter alia, to remission by the Government or the Minister for Justice of any forfeiture or disqualification imposed by a court exercising criminal Jurisdiction.
 I am satisfied that the nature and purpose of s. 34 is to impose penalties on certain categories of persons who are convicted by a Special Criminal Court of an offence scheduled by Part V of the Act of 1939. If that is not so and its primary purpose concerns the relationship of master and servant, or any such relationship, as submitted on behalf of the defendants, then its provisions are so patently capricious as to be a denial of equality before the law enshrined in Article 40, s. 1 of the Constitution and, therefore, void.
 In my view the primary argument advanced on behalf of the plaintiff, that the disabilities imposed on him by s. 34 consequent on his conviction of a scheduled offence by a Special Criminal Court constitute a primary punishment which may be imposed only by a court and not by the Director of Public Prosecutions as alleged, is also infirm. A person charged with an indictable offence which is a scheduled offence under Part V of the Act of 1939 shall, so long as that Part is in operation, be tried by a Special Criminal Court unless the Director of Public Prosecutions otherwise directs. (See s. 34, sub-s. 2 of the Act of 1939 as amended). The direction that such a person shall be tried by a Special Criminal Court is that of the Oireachtas and not of the Director. His power is limited to an amelioration of that requirement in that he may intervene by directing that the accused shall be tried by an ordinary court. The plaintiff's argument in that regard has validity only in relation to scheduled offences which are minor in nature and otherwise might be tried summarily in the District Court (See s. 45, sub-s. 1 of the Act of 1939)
Has s. 34 of the Act of 1939 constitutional validity?
 Several authorities were cited in argument as to whether a particular penalty arising out of a criminal conviction should be regarded as major or minor. That is not the issue in the matter under review. Section 34 imposes certain penalties on those within its ambit. The question which I must address is whether in enacting that provision the Oireachtas acted fairly and even-handedly. An analysis of the section establishes, inter alia, the following:â€”
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 1. It does not apply to all crimes provided for in the Act of 1939, but only to scheduled offences. Offences against the State enacted in Part II and many major crimes such as murder are not included.
 2. It does not apply unless Part V of the Act is in operation.
 3. It does not apply to scheduled offences where the Director of Public Prosecutions directs that the accused shall be tried by an ordinary court.
 4. It does not apply to persons convicted of scheduled offences in a Special Criminal Court who by reason of their employment or status are not within the scope of the section - even though the nature of the convict's position or employment is the same as others who are within the section.
 5. It is limited to persons in receipt of or entitled to remuneration or benefit from public funds.
 6. It entails not only the forfeiture of employment, office, place or emolument from the date of conviction for not less than seven years (unless such forfeiture is remitted by the Government in whole or in part), but also loss of pension rights already earned prior to conviction.
 7. In the premises the section has a profound effect on the personal rights of those within its ambit, in particular the right to practise a particular profession or vocation and, where otherwise qualified to do so, to receive pay-related social insurance benefit.
 8. There is nothing in the section or elsewhere in the Act to establish or suggest, as alleged on behalf of the defendants, that its provisions are in the interest of the common good. On the contrary its unreasonable, erratic operation is itself against the common good, which requires consistency and fairness in the application of the law.
 In the light of these factors I have no doubt that the penalties imposed by s. 34 of the Act of 1939 on those within its compass are patently unfair and capricious in nature. They amount to an unreasonable and unjustified interference with the personal rights, to which I have already referred, of those within its ambit, which are guaranteed by Article 40, s. 3 of the Constitution as unspecified personal rights - See J.M. Kelly: The Irish Constitution (2nd ed.) p. 473 et seq. under the heading "Unspecified Personal Rights" protected by Article 40, s. 3 and the authorities therein discussed. The provisions of the section also
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 amount to unfair discrimination under Article 40, s. 1, which guarantees equality before the law. See judgement of the Supreme Court in  The People (Director of Public Prosecutions) v. Quilligan (No. 2)  [1989] I.R. 46 (Henchy J. at final paragraph of page 56).
 It follows, therefore, that s. 34 of the Offences Against the State Act, 1939, in its entirety is unconstitutional and void. The plaintiff is entitled to the declaration which he seeks at paragraph 2 of his claim. In the premises, he is also entitled to damages for having been deprived of his teaching post at Moyne Community School by reason of the section. However, I do not have sufficient evidence to make an assessment in that regard and there shall be a further hearing on that issue.

 The appeal of the defendants against the judgment and order of the High Court, by notice of motion dated the 28th November, 1990, was heard by the Supreme Court on the 7th May, 1991.
Harold Whelehan S.C.  (with him James Connolly ) for the defendants referred to  Conroy v. Attorney General  and  Hand v. Dublin Corporation .
Frank Clarke S.C.  (with him Michael McDowell S.C. and GerardHogan ) for the plaintiff referred to  Savage v. Director of Public Prosecutions and Attorney General .
Cur. adv. vult.
 The decision of the Supreme Court (Finlay C.J., Hederman, McCarthy, O'Flaherty and Egan JJ.) was pronounced by one of the judges in accordance with the provisions of Article 34, s. 4, sub-s. 5 of the Constitution.


Finlay C.J.

11th July 1991 


 This is an appeal from the judgment and order of the High Court dated the 2nd October, 1990, made by Barr J., whereby in judicial review proceedings commenced by plenary summons he made a declaration that "the provisions of sub-ss. 1-4 of s. 34 of the Offences Against the
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 State Act, 1939, are contrary to the provisions of the Constitution of Ireland, and void".
 By the same order it was declared that the plaintiff was entitled to recover damages from the State and the issue of damages was directed to stand adjourned for plenary hearing.
 This decision of the Court, pronounced pursuant to Article 34, s. 4, sub-s. 5 of the Constitution, deals only with the issue of the validity of the impugned section of the Act of 1939 having regard to the provisions of the Constitution.
The facts
 The essential facts leading to the institution of these proceedings were not in dispute and were as follows.
 The plaintiff is a qualified second level teacher, holding the degree of Bachelor of Education and a teacher training certificate from the New University of Ulster and Queen's University Belfast, respectively. He was from 1974 up to and including the month of February, 1988, a teacher of physical education and geography at Moyne Community School, County Longford. On the 17th February, 1988, he was convicted on a plea of guilty by a Special Criminal Court of offences contrary to the Firearms Acts, 1925-1971, relating to the unlawful possession of three rifles and a quantity of ammunition. He was sentenced by that court to two years' imprisonment. He served his sentence and, after remission, was released from prison on the 18th August, 1989. While the plaintiff was in prison, Moyne Community School employed a substitute teacher in his place. The board of management of that school would have been prepared to re-employ him in his original position from the commencement of the school year in September, 1989. The decision of the third defendant, the Minister for Education, was sought on the possibility of re-employing the plaintiff but both he and the board of management was informed by the fourth defendant, an officer of the Minister, that the provisions of s. 34 of the Act of 1939 had to apply to his case.
The impugned provisions of the Act of 1939
 Section 34 of the Offences Against the State Act, 1939, provides:â€”
 "34.- (1) Whenever a person who is convicted by a Special Criminal Court of an offence which is, at the time of such conviction,
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 a scheduled offence for the purpose of Part V of this Act, holds at the time of such conviction an office or employment remunerated out of the Central Fund or moneys provided by the Oireachtas or moneys raised by local taxation, or in or under or as a paid member of a board or body established by or under statutory authority, such person shall immediately on such conviction forfeit such office, employment, place, or emolument and the same shall forthwith become and be vacant.
 (2) Whenever a person who is convicted by a Special Criminal Court of an offence which is, at the time of such conviction, a scheduled offence for the purposes of Part V of this Act, is at the time of such conviction in receipt of a pension or superannuation allowance payable out of the Central Fund or moneys provided by the Oireachtas or moneys raised by local taxation, or the funds of a board or body established by or under statutory authority, such person shall immediately upon such conviction forfeit such pension or superannuation allowance and such pension or superannuation allowance shall forthwith cease to be payable.
 (3) Every person who is convicted by a Special Criminal Court of an offence which is, at the time of such conviction, a scheduled offence for the purposes of Part V of this Act, shall be disqualified-
 (a) for holding, within seven years after the date of such conviction, any office or employment remunerated out of the Central Fund or moneys provided by the Oireachtas or moneys raised by local taxation or in or under or as a paid member of a board or body established by or under statutory authority, and
 (b) for being granted out of the Central Fund or any such moneys or the funds of any such board or body, at any time after the date of such conviction, any pension, superannuation allowance, or gratuity in respect wholly or partly of any service rendered or thing done by him before the date of such conviction, and
 (c) for receiving at any time after such conviction any such pension, superannuation allowance, or gratuity
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 as is mentioned in the next preceding paragraph of this section which was granted but not paid on or before the date of such conviction.
 (4) Whenever a conviction which occasions by virtue of this section any forfeiture or disqualification is quashed or annulled or the convicted person is granted a free pardon such forfeiture or disqualification shall be annulled, in the case of a quashing or annulment, as from the date of the conviction and, in the case of a free pardon, as from the date of such pardon.
 (5) The Government may, at their absolute discretion, remit, in whole or in part, any forfeiture or disqualification incurred under this section and restore or revive, in whole or in part, the subject of such forfeiture as from the date of such remission."
 This section is contained in Part IV of the Act, which is part of the permanent legislation, but it only applies in respect of scheduled offences which are tried by a Special Criminal Court under Part V of the Act.
 Part V of the Act only comes into operation when the Government makes a proclamation declaring that it is satisfied that the ordinary courts are inadequate to secure the effective administration of justice and the preservation of public peace and order (s. 35, sub-ss. 2 and 3). The Government may at any time while Part V of the Act is in force by a proclamation declare that it shall cease to be in force (s. 35, sub-s. 4).
 DÃ¡il Ã‰ireann  has the power at any time to pass a resolution annulling the Government's proclamation (s. 35, sub-s. 5).
 As soon as may be after the coming into force of Part V of the Act, a court to be known as the Special Criminal Court shall be established for the purposes of that Part of the Act (s. 38).
 When Part V of the Act is in force the Government may by order declare that offences of a particular class or kind or under a particular enactment shall be scheduled offences for the purposes of that Part (s. 36, sub-s. 1). The Government may at any time declare that the effective administration of justice and the preservation of public peace and order in relation to offences of any particular class or kind or under any particular enactment, which are for the time being scheduled offences, can be secured through the medium of the ordinary courts and upon such declaration the offences concerned shall cease to be scheduled offences (s. 36, sub-s. 3).
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 When Part V of the Act is in force and a person is to be charged with a scheduled offence, the following provisions apply.
 (1) If it is an offence which can be disposed of summarily by a justice of the District Court and he is brought before that court, such justice shall, if the Attorney General or the Director of Public Prosecutions so requests, send such person for trail by a Special Criminal Court on such charge (s. 45, sub-s. 1).
 (2) When a person is brought before a justice of the District Court charged with a scheduled offence which is an indictable offence and such justice decides, pursuant to the Criminal Justice Act, 1967, to send him forward for trial on such charge he shall send him forward for trial by a Special Criminal Court unless the Attorney General or the Director of Public Prosecutions otherwise directs (s. 45, sub-s. 2).
 (3) Whenever it is intended to charge a person with a scheduled offence, the Attorney General or the Director of Public Prosecutions may, if he so thinks proper, direct that such person shall, in lieu of being charged with such offence before a justice of the District Court, be brought before a Special Criminal Court and there charged, and he shall be tried by that court on such charge (s. 47, sub-s. 1).
 In respect of persons charged with offences which are not scheduled offences, if the Attorney General or the Director of Public Prosecutions certifies that the ordinary courts are in his opinion inadequate to secure the effective administration of justice and the preservation of public peace and order in relation to the trial of such person on such charge, such person shall be charged before and tried by a Special Criminal Court on such charge (s. 47, sub-s. 2).
 Part V of the Act was brought into operation by proclamation of the Government of the 26th May, 1972. A Special Criminal Court was established on the 30th May, 1972, and by the Offences Against the State (Scheduled Offences) Order, 1972 (S.I. No. 142), the following offences were made scheduled offences: offences under the Firearms Acts, 1925-1971; offences under the Malicious Damage Act, 1861; offences under the Explosive Substances Act, 1883, and offences under the Offences Against the State Act, 1939.
 By virtue of the Offences Against the State (Scheduled Offences) (No. 2) Order, 1972, (S.I. No. 282) offences under s. 7 of the Conspiracy

[1992]
2 I.R.
Cox v. Ireland
Finlay C.J.
519
S.C.
 and Protection of Property Act, 1875, were also made scheduled offences.
 Before s. 34 applies, there must be the concurrence of three matters,viz.:â€”
 (1) Conviction of a State employee, past or present, meaning, for the purposes of this case, one in receipt of monies directly or indirectly from public funds;
 (2) The conviction is for a scheduled offence; and
 (3) The conviction was before a Special Criminal Court.
 Therefore, the section does not apply to convictions for scheduled offences where the trial of such offences is had before an ordinary court, nor convictions for non-scheduled offences before a Special Criminal Court, nor does it apply in respect of any conviction before either court if the person convicted is not, within the meaning of s. 34, what may be described as a State employee or a member of a State-established board.
 The section does not operate at all at any time when Part V of the Act of 1939 is not in force.
The submissions of the parties
 On behalf of the plaintiff it was submitted that the operation of s. 34 constitutes unfair discrimination, contrary to Article 40, s. 1 of the Constitution, that discrimination being, as alleged, broadly divisible into three categories:â€”
 (1) As between persons convicted of the same offence in a Special Criminal Court and in any ordinary court;
 (2) As between persons convicted of different offences, possibly of equal seriousness, before a Special Criminal Court, to wit, scheduled and non-scheduled offences; and
 (3) As between persons convicted of a scheduled offence before a Special Criminal Court whose office or employment is funded out of State funds, and a person convicted of the identical offence, whose office or employment was otherwise funded.
 It was further submitted that the provisions of s. 34 were invalid for want of compliance with the requirement that the trial of a criminal offence should be in due course of law, which is contained in Article 38, s. 1:â€”
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 (1) By reason of the inability of the plaintiff to make representations concerning the imposition of the forfeiture and other penalties contained in s. 34 upon him, and
 (2) By reason of the fact that the forfeiture and penalties imposed by s. 34 were said to constitute "a continuing and disproportionate penalty on an accused person suffering them".
 It was further contended that the provisions of s. 34 were invalid having regard to the provisions of Article 34 of the Constitution, by reason of the fact that, taken in conjunction with the other provisions whereby a person charged with a scheduled offence might come before a Special Criminal Court or, in certain instances, might be tried by an ordinary court, they constituted an administration of justice by the Attorney General or the Director of Public Prosecutions and were inconsistent with the doctrine of the separation of powers. This submission was made in reliance in part, at least, on the obiter dictum of Walsh J. in  The People (Director of Public Prosecutions) v. Quilligan [1986] I.R. 495.
 For the defendants it was submitted that the State as ail employer and as the body funding employment for a wide range of public servants, has a right and duty, in the interest of the common good, to require proper standards of integrity and responsibility amongst its employees. Persons, it was said, who are employed by the State and remunerated out of State funds enjoy certain advantages in relation to their employment, and frequently enjoy a security of tenure which might not be available in other sectors.
 Furthermore, it was submitted that it was a term of the plaintiff's employment as an employee remunerated out of State funds that he would refrain from committing an offence which was a scheduled offence, and which would, unless otherwise directed by the Attorney General or the Director of Public Prosecutions, be tried before a Special Criminal Court. This term of the contract, it was said, must be implied from the existence of the provisions of section 34.
 Reliance was placed by the defendants on the fact that the trial and conviction of a person before a Special Criminal Court carried with it what was described as a sinister connotation and that it was of importance that such a trial, with the consequential operation of s. 34, could only take place when circumstances within the State were such that the ordinary courts were inadequate to ensure the effective administration of justice and the preservation of public peace and order. It was further contended that having regard to these considerations, and having regard
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 to the right of the State by as powerful a deterrent as is within its power to try to prevent the commission of such offences by any person and, in particular, to try to prevent the commission of such offences by its own servants, the provisions were justifiable and did not constitute an unjust attack on any of the plaintiff's rights or invidious discrimination against him. With regard to the allegation of a breach of the separation of powers it was submitted that it was not the action or inaction of the Attorney General or the Director of Public Prosecutions that brought the section into operation but rather the statutory provision of the Oireachtas and the fact of conviction before a Special Criminal Court. Reference was also made to the power of the Government to avoid the consequences of the section in any individual case, being relevant to the complaint against the mandatory nature of the consequence leading to the absence of any right to make representations to the court which could avoid the operation of section 34. It was further submitted, as is undoubtedly correct, that whilst it was not material to the decision on the issue of the validity of the section, it was of importance that the section is self-operative and that complaints made in the pleadings on behalf of the plaintiff of a decision by the third and fourth defendants, namely, the Minister for Education and Michael Walsh, to deprive the plaintiff of his office and other emoluments are inappropriate. This is perfectly correct and it is clear these two defendants had no alternative but to apply the provisions of s. 34 to the case of the plaintiff unless and until such time as that section was by the courts declared to be invalid having regard to the provisions of the Constitution.
Judgment in the High Court
 The learned trial judge dismissed so much of the plaintiff's claim as related to what was alleged to be a breach of the principle of the separation of powers, upon the basis that it was not the action or inaction of the Attorney General or the Director of Public Prosecutions in relation to providing for the trial of the scheduled offence otherwise than in a Special Criminal Court which imposed any punishment or penalty upon the person convicted, but rather the statutory provisions and the fact of conviction in the court. With regard to the other grounds on which the section was challenged, he came to a conclusion that the
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 plaintiff's submissions were correct, which he summarised in the following form:â€”
 "In the light of these factors I have no doubt that the penalties imposed by s. 34 of the Act of 1939 on those within its compass are patently unfair and capricious in nature. They amount to an unreasonable and unjustified interference with the personal rights, to which I have already referred, of those within its ambit, which are guaranteed by Article 40, s. 3 of the Constitution as unspecified personal rights . . . The provisions of the section also amount to unfair discrimination under Article 40, s. 1, which guarantees equality before the law . . . It follows, therefore, that s. 34 of the Offences Against the State Act, 1939, in its entirety is unconstitutional and void."
The decision of this Court
 With regard to the appeal against the finding of invalidity brought by the defendants in this case, this Court has come to the following conclusions. It is clear that the provisions of s. 34 of the Act of 1939, when it becomes applicable to any person convicted of a scheduled offence in a Special Criminal Court, potentially constitutes an attack, firstly, on the unenumerated constitutional right of that person to earn a living and, secondly, on certain property rights protected by the Constitution, such as the right to a pension, gratuity or other emolument already earned, or the right to the advantages of a subsisting contract of employment.
 It constitutes a major inroad on these rights, for, having regard to the number of activities in which persons employed are funded by State funds or out of local taxation, an inability of a person convicted in this manner, not only to continue in his pre-conviction employment, but to take up employment in any of the other categories of employment coming within the provisions of s. 34, is a major curtailment of his earning capacity. Secondly, the unilateral variation and suspension of contractual rights, including rights which may involve the entitlement to a pension to which contribution over a period has been made, constitutes a major invasion of those particular property rights.
 The Court is satisfied that the State is entitled, for the protection of public peace and order, and for the maintenance and stability of its own authority, by its laws to provide onerous and far-reaching penalties and
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 forfeitures imposed as a major deterrent to the commission of crimes threatening such peace and order and State authority, and is also entitled to ensure as far as practicable that amongst those involved in the carrying out of the functions of the State, there is not included persons who commit such crimes.
 The State must in its laws, as far as practicable, in pursuing these objectives, continue to protect the constitutional rights of the citizen.
 The final issue in this case must, therefore, be as to whether the provisions of s. 34, when read in conjunction with the other relevant provisions of the Act of 1939, are established to the satisfaction of the Court as constituting a failure of such protection not warranted by the objectives which it is sought to secure.
 The scheduling of offences pursuant to s. 36 of the Act under the categories of class, kind, or under any particular enactment, of necessity, as has occurred, involves the existence of offences of widely varying seriousness within any individual scheduling. To take but two examples arising from the Order of 1972, the possession of a single sporting gun in respect of which an annual licence has not been renewed by the owner is an offence under the Firearms Acts, 1925-1971, as is also possession of an assault rifle with intent to endanger life. Similarly, the printing for reward of a document, other than the excepted documents, intended to be sold or distributed, without printing the name and address of the place of business of the printer on such document is an offence against s. 14 of the Offences Against the State Act, 1939, attracting a maximum fine of twenty-five pounds, as is also the maintaining of an armed force or a purported police force not authorised as such under the Constitution, for which the maximum penalty under s. 6 is now twenty years' imprisonment (See s. 2, Criminal Law Act, 1976).
 A citizen charged with one of the less serious offences coming within a category scheduled at a time when a Special Criminal Court is in existence, and tried for such offence by such Court and convicted, if he happens to be the holder of office or employment funded by the State, has no protection against the mandatory imposition of the forfeiture provisions contained in section 34. This is so even though he might be in a position to establish, not his innocence of the particular offence charged, but the fact that his motive or intention in committing it, or the circumstances under which it was committed, bore no relation at all to any question of the maintenance of public peace and order or the authority or stability of the State.
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 The operation of s. 34, in the event of conviction for such offences in a Special Criminal Court, trial in such court being automatic, subject to a right on the part of the Attorney General or the Director of Public Prosecutions to direct otherwise, is mandatory.
 The ultimate factor triggering the operation of s. 34 in any particular case is the venue of the trial which results in the conviction for a scheduled offence. That venue is primarily selected by the fact that the offence is scheduled, and can only be avoided by a decision of the Attorney General or of the Director of Public Prosecutions, in respect of which the accused person has no right of representation.
 For these reasons it has been established to the satisfaction of the Court that, notwithstanding the fundamental interests of the State which the section seeks to protect, the provisions of s. 34 of the Act of 1939 fail as far as practicable to protect the constitutional rights of the citizen and are, accordingly, impermissibly wide and indiscriminate.
 The fact that pursuant to the provisions of s. 34, sub-s. 5 of the Act the Government may at its absolute discretion remit, in whole or in part, the consequences of s. 34 in any individual case, does not save the section from its constitutional invalidity. The Court therefore disallows this appeal and declares that the provisions of s. 34 of the Offences Against the State Act, 1939, are invalid having regard to the provisions of the Constitution.
 Solicitors for the plaintiff: Brendan Walsh & Partners.
 Solicitor for the defendants: Chief State Solicitor.
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