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Tort - Consortium - Servitium - Common law right of husband to consortium and servitiumof his wife - Husband had cause of action where he suffered loss of consortium andservitium - Whether wife has a right to claim for loss of consortium and servitium ofher husband - Civil Liability Act, 1961 (No. 41), s. 35.Constitution - Equality provisions - Recognition afforded to status of marriage - Whethercommon law right which offends against principles of constitutional law survivesenactment of Constitution - Common law right of husband to sue for loss of consortiumand servitium where injuries suffered by wife - Whether right extended to a wifeby application of principles of constitutional law - Civil Liability Act, 1961 (No. 41),s. 35) - Constitution of Ireland, 1937, Articles 40, 41 and 50.Husband and wife - Whether wife entitled to sue for loss of consortium.
 Article 40, s. 1 of the Constitution of Ireland, 1937, provides:â€”
 "All citizens shall, as human persons, be held equal before the law. This shall not be held to mean that the State shall not in its enactments have due regard to differences of capacity, physical and moral, and of social function."
 Article 41 affords special recognition to the family, guarantees to protect it in its constitution and authority, lays emphasis on the role or married women in the home, and prohibits the introduction of legislation permitting the dissolution of marriage.
 Article 50, s. 1 provides:â€”
 "Subject to the Constitution and to the extent to which they are not inconsistent therewith, the laws in force in SaorstÃ¡t Ã‰ireann  immediately prior to the date of the coming into operation of this Constitution shall continue to be of full force and effect until the same or any of them shall have been repealed or amended by enactment of the Oireachtas."
 Section 35 of the Civil Liability Act, 1961, recognises the existence of the right of action in a husband to sue for loss of consortium and servitium.
 In 1984, the plaintiff issued proceedings claiming that by reason of the negligence and breach of duty of the defendants her husband suffered serious personal injuries whichinter alia rendered him sterile and impotent by virtue of which she suffered loss and impairment of consortium and servitium.
 In a reply to a notice for particulars the plaintiff stated that she had been deprived of normal sexual relations since the accident, that she had been deprived of her husband's
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 company while he was in hospital receiving treatment for his injuries and that she suffered impairment of the comfort and companionship ordinarily associated with the marriage relationship. Further, it was alleged that the plaintiff's husband was unable to perform those services (particularly domestic ones) which he had performed in the past.
 The issue as to whether or not the plaintiff's statement of claim disclosed any cause of action was tried as a preliminary issue. The High Court held that despite the absence of express legislation the right to claim for loss of consortium and servitium extended to a wife by virtue of the provisions of the Constitution. Further her right to bring the action did not depend on whether the loss suffered was total or partial.
 On appeal to the Supreme Court from the judgment and order of the High Court it was argued on behalf of the defendants that at common law the right to claim for a loss of consortium and servitium only vested in the husband. It was based on a proprietary or quasi proprietary right which he had in his wife. This common law right was unconstitutional in that it discriminated against married women and accordingly did not survive the enactment of the Irish Constitution.
 On behalf of the plaintiff it was argued that the right to bring an action for loss ofconsortium and servitium could be extended, by the application of the principle of equality enshrined in Article 40 of the Constitution, to a married woman who, as a result of injuries sustained by her husband due to the negligence of another, loses the rights and benefits she enjoyed as normal incidents of married life.
Held by the Supreme Court (Hederman, McCarthy and O'Flaherty JJ.; Finlay C.J. and Egan J. dissenting), in dismissing the appeal, 1, that, in principle, where a common law right offends against the principle of equality the court must redress the inequality by a positive declaration that the right vests in the party discriminated against.
 The State (Director of Public Prosecutions) v. Walsh  [1981] I.R. 412  and  C.M. v. T.M. (No. 2)  [1990] 2 I.R. 52  distinguished.
Dictum  of Marshall C.J. in  Marbury v. Madison  (1803) 5 U.S. 1 followed.
 2. That the common law right of a husband to sue for loss of consortium andservitium was, by virtue of the application of the principle of equality enshrined in Article 40 of the Constitution and the special recognition afforded to marriage in Article 41 of the Constitution, extended to a wife.
 Spaight v. Dundon  [1961] I.R. 201  and  O Haran v. Divine  (1964) 100 I.L.T.R. 53 considered.
Per curiam: That s. 35, sub-s. 2 of the Civil Liability Act, 1961, must be construed so as to include a wife within its terms.
Per O'Flaherty J.: The fact that the right to sue for loss of consortium and servitiumwas a common law anomaly insofar as it discriminated against a wife did not prevent the court from developing that right so as to vest it in a wife. The history of the development of law is replete with examples of the refinement of anomalies so as to ensure the evolution of just solutions.
Per McCarthy J.: O'Flaherty J. concurring: That the cause of action exists irrespective of whether the loss of consortium and servitium is partial or total.
 Spaight v. Dundon  [1961] I.R. 201  and  O Haran v. Divine  (1964) 100 I.L.T.R. 53 considered.
Per O'Flaherty J.: That the level of damages to be awarded should not vary in a significant degree from that awarded for mental distress under the Civil Liability Act, 1961.
 Dictum  of Kingsmill Moore J. in  Spaight v. Dundon  [1961] I.R. 201  at 215 considered.
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Per Finlay C.J dissenting: Article 40, s. 1 of the Constitution does not impose an obligation on the Court to amend or alter common law rights existing in force in SaorstÃ¡t Ã‰ireann  in 1937 so as to make them comply with the Constitution.
Per Finlay C.J. dissenting; Egan J. concurring: That the right to claim for loss ofconsortium and servitium, being a common law right which vested in a husband on the basis that he enjoyed a proprietary or quasi-proprietary right to the services of his wife, could not be extended to a wife as to do so would render non-existent the basis upon which the right was established. The right of a husband to sue for loss of consortium andservitium was unconstitutional having regard to Article 40 of the Constitution.
 Spaight v. Dundon  [1961] I.R. 201  and  O Haran v. Devine  (1964) 100 I.L.T.R. 53 considered.
Per Finlay C.J dissenting: Recoverability of damages by a spouse for loss resulting from an injury to another spouse should be allowed, if at all, by an extension of the principles of foreseeability and the enlargement of the class of persons entitled to claim as a result of injuries suffered by another.
 McLoughlin v. O'Brian  [1983] A.C. 520  considered.
 Cases mentioned in this report:â€”
Best v. Samuel Fox & Co. Ltd.  [1952] A.C. 716; [1952] 2 All E.R. 394.
C.M. v. T.M.  (No. 2) [1990] 2 I.R. 52.
Lynch v. Knight  (1861) 9 H.L.C. 577; 11 E.R. 854.
Marbury v. Madison  (1803) 5 U.S. 1; 2 L. Ed. 60.
McLoughlin v. O'Brian  [1983] A.C. 520; [1982] 2 W.L.R. 982; [1982] 2 All E.R. 298.
O Haran v. Divine  (1964) 100 I.L.T.R. 53.
Spaight v. Dundon  [1961] I.R. 201; (1961) 96 I.L.T.R. 69.
The State (Director of Public Prosecutions) v. Walsh  [1981] I.R. 412.
The State (Keegan) v. Stardust Victims Compensation Tribunal [1986] I.R. 642; [1987] I.L.R.M. 202.

Notice of Motion.
 By a plenary summons dated the 13th February, 1984, the plaintiff claimed that by reason of the negligence and breach of duty of the defendants her husband suffered serious personal injuries (including injury to his scrotum which rendered him sterile and impotent) by virtue of which she suffered loss and impairment of consortium and servitium.
 An appearance was entered by the defendants on the 8th February, 1985 and a statement of claim was delivered on the 15th April, 1985. By a letter dated the 12th June, 1985, the defendants sought particulars of
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 the claim. Replies to particulars were furnished by a letter dated the 16th May, 1986. The defence was filed on the 20th October, 1986.
 By notice of motion dated the 16th April, 1987, the defendants sought an order pursuant to O. 25, r. 1 of the Rules of the Superior Courts directing that the issue of whether or not the plaintiff's statement of claim disclosed any cause of action be set down for hearing as a preliminary issue and disposed of before the trial of the action. The notice of motion was grounded on an affidavit sworn by Louis J. Dockery the Chief State Solicitor, on the 13th April, 1987.
 On the 11th May, 1987, the High Court (MacKenzie J.) made an order that the issue raised by the notice of motion be set down for trial by the defendants. Notice of trial was served on the 15th May, 1987. The matter came on for hearing before the High Court (Johnson J.) on the 15th November, 1989.
Mary Robinson S.C.  (with her Philip O'Sullivan S.C.  and RoderickHoran ) for the plaintiff.
Iarfhlaith O'Neill S.C.  (with him Aindrias  Ã“ Caoimh Ã³ caoimh ) for the defendants.
Ex tempore


Johnson J.

15th November 1989 


 The issues are simple. The action arises out of loss of consortiumand as to whether a wife has a right to claim for loss of consortium.Whatever the views are as to its origin or its relevance it is clear that inSpaight v. Dundon [1961] I.R. 201 the Supreme Court held that such a right existed in respect of a husband and this was confirmed in  O Haran v. Devine  (1964) 100 I.L.T.R. 53. In 1961 the legislature recognised, in s. 35 of the Civil Liability Act, 1961, the existence of such a right.
 It is conceded by the defendants that to accord such a right to a husband only is discriminatory in the extreme and unconstitutional. It is only proper that they should do so.
 In defence to the claim by the plaintiff I have been asked to declare unconstitutional the right to consortium thereby declaring unconstitutional s. 35 of the Civil Liability Act, 1961. Had it been argued in full it
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 might not have caused me any difficulty. In so doing however I would have to reverse the Supreme Court and this is not within my power. I will allow the plaintiff to continue her case whether the claim is based on total loss of consortium or impairment. The extent of that right is a matter for the trial judge to determine. The plaintiff is entitled to her costs with a stay in the event of an appeal.

 By notice of appeal dated 13th December, 1989, the defendants appealed against the order of the High Court. The grounds relied on in the notice of appeal were:â€”
 The learned trial judge erred in law in holding;-
 1. That the common law right of action of a husband to sue for loss of consortium and servitium continued to be in full force and effect notwithstanding Article 50 of the Constitution.
 2. That the right of action was extended by operation of the Constitution, and in the absence of legislation, to a wife.
 3. That the plaintiff had a right of action irrespective of whether her claim was based on total or partial impairment.
 The appeal was heard by the Supreme Court (Finlay C.J., McCarthy, O'Flaherty, Egan and Hederman JJ.) on the 2nd June, 1992.
Iarfhlaith O'Neill S.C.  (with him Aindrias  Ã“ Caoimh Ã³ caoimh ) for the defendants: The plaintiff is the wife of a solider who was seriously injured on the 17th February, 1981, as a result of an explosion. On the 16th May, 1986, the defendants wrote a letter seeking particulars of the claim. The defendant's case is that, at common law, only the husband had a right of action for loss of consortium and servitium:  Best v. Samuel Fox & Co. Ltd.  The judgments in that case outline the anomalous nature of the right. It was based essentially on a proprietorial interest the husband had over his wife.
 As to the issue of whether there is an action in respect of partial loss there is a bundle of rights involved which are difficult to quantify.  Spaight v. Dundon  established that a husband has a right of action for total loss of consortium. We concede that if the husband has the right, then the wife must have it also, but we say that the right is not carried forward by
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 the Constitution at all because it is discriminatory:  The State (Director of Public Prosecutions) v. Walsh; C.M. v. T.M.  A common law right which is inconsistent with the provisions of the Constitution fails to survive. Section 35, sub-s. 2 (b) of the Civil Liability Act, 1961, recognises the existence of the right in the husband but it merely proceeds on the basis of dealing with the issue of contributory negligence and does not itself confer a right of action such as existed at common law. In  O Haran v. Devine  Kingsmill Moore J. reviewed the judgments in  Spaight v. Dundon. The  O Haran  case did not alter the principle that only total loss ofconsortium gives rise to a cause of action.
Philip O'Sullivan S.C.  and Frank Clarke S.C.  (with them RoderickHoran ) for the plaintiff:  Spaight v. Dundon  does not deal with any of the constitutional issues. Simply to confer the right on the husband and not the wife would be impermissible also. We say that the right has extended to wives rather than being removed from husbands. There is nothing intrinsically inconsistent with the Constitution with respect to the existence of the right other than that it is discriminatory as between husband and wife. In  O Haran v. Devine  Kingsmill Moore J. at p. 56 of his judgment outlines what the loss of consortium involves. It is a modern description of the rights and benefits the interference with which results in the loss of consortium. The consequence of finding discrimination is not to leave the discriminated party worse off by deprivation of the right to the cause of action. In principle the Court's approach should be to see if it is possible to remove the discrimination which offends the Constitution. The denial of the common law right is the unconstitutional act rather than the allowing of the right to the husband. The discriminatory portion should be severed and the action made available to both spouses. The Court should see if a constitutional construction can be put on the common law. It is within the bounds of the evolution of common law principles to say that such a cause of action is also available to the wife. That evolution is no greater than has taken place in other cases. With respect to the total/partial impairment that is a matter which should be determined only by the court after a full trial. In any event, total impairment is pleaded.
Iarfhlaith O'Neill S.C.  in reply: Total impairment involves total separation and that is not involved here. You cannot dissect the right
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 for the purposes of severance. The right cannot be "evolved" into modern times because its whole evolution originally was based on the inequality of status.
Cur. adv. vult.


Finlay C.J.

27th July 1992 


 This is an appeal by the defendants against the order of the High Court made on the 15th November, 1989, determining as a preliminary issue that the plaintiffs statement of claim disclosed a cause of action.
 In her statement of claim the plaintiff alleged that she was a married woman whose husband was at all material times a serving member of the defence forces.
 She further alleged that on the 17th February, 1981, by reason of the negligence and breach of duly of the defendants in and about the care, control, possession and handling of explosive substances, her husband was seriously injured in an explosion.
 She pleaded that her husband's injuries included severe damage to his scrotum, thereby rendering him sterile and impotent, and then, at para. 4, she alleged as follows:â€”
 "By virtue of the aforesaid injuries to Seamus McKinley, the plaintiff has suffered (and continues to suffer) serious personal anguish, shock, anxiety, distress and trauma and loss of and impairment of her consortium and servitium."
 Upon delivery of that statement of claim the Chief State Solicitor, on behalf of the defendants, by letter sought further particulars, and, at paras. 11, 12 and 13, required the following particulars:â€”
 "11. It is alleged that the plaintiff has suffered a total loss of theconsortium of the said Seamus McKinley. If the answer to the foregoing question is in the affirmative please give full details of the period or periods during which it is alleged that there has been a total loss of the aforesaid consortium. Please give full and detailed particulars of the nature and extent of the alleged impairment of the plaintiff's consortium with Seamus McKinley.
 12. Furnish full and detailed explanation of the basis upon which it is alleged there has been loss of servitium.
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 13. Furnish full and detailed particulars of all damages alleged to have been sustained by the plaintiff."
 In reply the solicitors for the plaintiff having set out in great detail the injuries sustained by the plaintiff's husband in reply to certain earlier particulars answered particulars 11, 12 and 13 in the following form:â€”
 "11. See the generality of the replies and paragraphs 9 and 10 (m). The plaintiff has suffered (and continues to suffer) a total loss of consortium by virtue of her husband's said scrotal injuries and she has been (and continues to be) deprived of normal sexual relations since the said accident.
 The plaintiff was also deprived of her husband's society and company for some months while he was receiving hospital and surgical treatment. In addition the plaintiff was at the loss of all the amenities of family and marriage for the aforesaid period and continues to suffer an impairment of the comfort and companionship ordinarily associated with the marriage relationship by virtue of the injuries occasioned her husband which tend to make him depressed and irritable. In this regard he is almost housebound and unable to work and has been obliged to abandon his career in the army. The said inability to have children has also caused the plaintiff great distress and has placed a particular strain on the said marriage. The symptoms and disabilities afflicting the plaintiff's husband are permanent.
 12. The plaintiff has suffered and continues to suffer from the inability and incapacity of her husband to perform all those services (and especially domestic) that he formerly performed on her behalf. Thus the plaintiff lacked her husband's assistance in the context of her children household chores and the care and maintainence of their home. In particular the plaintiff has been obliged to learn to drive (since formerly her husband did all the driving) and her entire existence has suffered a drastic change by virtue of the necessity to take up employment to support herself and her family. In the premises, the continuity stability and quality of the plaintiff's relationship with her husband and family has been and continues to be impaired.
 13. See the generality of the replies at paragraphs 11 and 12 aforesaid in addition to the other relevant matters as referred to in the generality of the replies.
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 In addition, the plaintiff has suffered the following damages:
 Telephone; travel to various hospitals in Letterkenny and Dublin; overnight stays in Dublin, and baby-sitters in excess of Â£2,000."
 It is clear from this notice for particulars and from the replies thereto that although in the statement of claim the plaintiff, in addition to claiming that she suffered and continues to suffer from loss of and impairment of her consortium and servitium, claimed also that she suffered and continues to suffer from serious personal anguish, shock, anxiety, distress and trauma, she does not, in the reply to the notice for particulars, and in particular, in reply to paragraph 13 of it, repeat any allegation concerning the anguish, shock and trauma.
 This fact is reflected in the judgment in the High Court of Johnson J. who, at the commencement, slated:â€”
 "The issues are simple. The action arises out of loss of consortiumand as to whether a wife has a right to claim loss of consortium."
 No issue appears to have arisen in the High Court as to whether the wife had any right to claim damages for nervous shock, anguish or distress arising out of the accident to and injuries sustained by her husband.
 No submission was made in that regard to this Court on the appeal either.
 Considerations, therefore, of the principles laid down in the House of Lords in  McLoughlin v. O Brian  [1983] 1 A.C. 520 which were dealt with by this Court in  The State (Keegan) v. Stardust Victims Compensation Tribunal  [1986] I.R. 642, do not arise on this appeal, and this judgment does not have any bearing upon them.
 In so far as the headings of damage claimed by the plaintiff included damages for travelling and other expenses involved by her in relation to her husband's illness, no issue arose on the appeal concerning that item of claim either.
The issues on the appeal
 Certain matters were agreed as matters of law by counsel for each of the parties, and they are:â€”
 1. That the common law right to claim damages for loss ofconsortium and servitium which existed and was identified at the time of the enactment of the Constitution in 1937 was a right confined to a husband claiming for such loss arising from injury to his wife, and that no corresponding right in the
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 common law existed in a wife to claim in respect of injuries to her husband.
 2. Such a right was inconsistent with the guarantee of equality contained in Article 40, s. 1 of the Constitution, and in that form, therefore, could not have been carried forward and be of full force and effect pursuant to Article 50 of the Constitution.
 3. The issue as to the constitutional validity of a claim for loss ofconsortium and servitium was not raised or decided by the former Supreme Court in  Spaight v. Dundon  [1961] I.R. 201 and has not previously been considered by this Court.
 Having regard to the submissions made on behalf of the plaintiff and the defendants on the hearing of this appeal, the issues which did emanate as being the determining issues to be decided are as follows:â€”
 (1) Was the common law right to claim damages for loss of consortiumand servitium, which was in existence at the time of the enactment of the Constitution, one which can be viewed as constituted by two component and severable parts, that is to say, a right on the part of a spouse to claim damages for loss of consortium and servitium and an additional characteristic that it was confined to a husband and did not apply to a wife?
 (2) If it was so constituted and severable, is the effect of the application of Article 50 of the Constitution to that common law right to be that there is excluded simply the confinement of it to a husband and that it becomes otherwise a right carried forward into our law and exercisable by either spouse?
 (3) Whether, even if the common law right to claim damages for loss of consortium and servitium cannot be severed in this manner, being a common law right capable of development, are there grounds on which the Court should in its discretion develop it by making it applicable not only to a husband but to a wife also?
 Since the agreement of two parties could not constitute, by that fact alone, the establishment of a principle of constitutional law, I should make it clear that I have no doubt that, quite apart from that agreement, the common law right to claim for loss of consortium and servitium which was identified in the decision of the former Supreme Court in  Spaight v. Dundon  [1961] I.R. 201 as being confined to a husband and not available to a wife, offends against the guarantee of equality contained in Article 40, s. 1 of the Constitution and, therefore, in that form, could
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 not have been carried forward and be in force as part of the laws of the State pursuant to Article 50 of the Constitution.
 In the course of his judgment in  Spaight v. Dundon  [1961] I.R. 201, Kingsmill Moore J., at p. 214, having quoted extensively from the decision of the House of Lords in  Best v. Samuel Fox & Co. Ltd.  [1952] A.C. 716, stated as follows:â€”
 "I agree with the eminent judges who considered the action for loss of consortium to be anomalous and founded on a mediaeval view that the husband had a proprietary or, at least, a quasi-proprietary right in his wife, analogous to his right to the servitium of his servant. Human relationships are so varied that an injury to one person nearly always involves injury of some kind or another to other people but, except where loss of consortium is produced, the common law treats such injury as too remote to found an action for damages."
 The judgment of Kingsmill Moore J. was, in effect, the judgment of the majority of the Court in  Spaight v. Dundon  [1961] I.R. 201, and Maguire C.J., who disagreed with the other members of the Court on the issue which arose as to whether damages were recoverable only for total loss of consortium or could be recovered for partial loss of consortium,in the course of his judgment accepts the same anomaly and confinement of the right, in the following passage at page 206:â€”
 "It is to my mind not proper to take into consideration, as some of the judges in  Best v. Samuel Fox & Co. Ltd.  [1952] A.C. 716 did, that the right to damages for loss of consortium is based upon a conception of the relationship of husband and wife which in modern times may be regarded as an anomaly. The alteration in the position of a wife vis-a-vis her husband by various legislative enactments may be a good reason for changing the law and abolishing the right of the husband to damages for loss of consortium. While the right exists, it seems to me illogical to deny a husband a right to damages for its impairment."
 I am satisfied that having regard to this identification of what the common law right to damages for loss of consortium and servitiumconsisted of, and the principles upon which it was based at the time of the enactment of the Constitution in 1937, it is not possible to view it as containing two constituents which are severable, namely, as is urged by the respondent on this appeal, first, a right to damages for loss of or impairment of consortium and servitium, and secondly, a restriction of that to the husband. The whole basis of the right to damages and its
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 origin makes it inevitable and a constituent part of it that it must be confined to the husband. It is by reason of the particular quasi-proprietary right of the husband to the services of the wife that the right to claim damages for loss of them has been recognised in the common law. For this reason, I cannot accept the contention that the right can logically be viewed, as defined and identified by the common law at the time of the enactment of the Constitution, as one in two severable portions, part of which, namely, the right to damages for loss of consortium, could be carried forward and the other part of which - its confinement to a husband and its non-application to a wife - could not.
 There remains, therefore, on the issues raised before this Court on this appeal, the further question as to whether, this being a common law right, it is appropriate for the Court in order to avoid what might be described as its extinguishment by virtue of the provisions of Article 50 of the Constitution, to develop it so as to make it applicable to the wife as well as to the husband, therefore removing from it the constitutional frailty of its unequal application.
 It is very clear that the consequences of serious injuries to either spouse, such as the injuries which are outlined in the particulars, if they are established in this case, must necessarily inflict on the person whose spouse, be it husband or wife, has been as seriously injured in the manner which is indicated in these particulars, very considerable trauma, distress, anxiety, and a great disturbance of the convenience and happiness of life. I would accept that considerations of the provisions of the Constitution protecting, in particular, the institution of the family and the marriage upon which it is founded, could be attractively urged in support of an extension of the right to damages to cases where one of two spouses has been injured in the manner alleged to have occurred in this case.
 I cannot accept, however, that such a development of the law, not taking place on the basis of any extension of foreseeability, or the persons within the ambit of those entitled to claim damages for injury to another, such as has been considered in  McLoughlin v. O'brian  [1983] 1 A.C. 520, but rather, as is urged in this case, as a "development" of the common law right of the husband to damages for loss of or impairment of consortium and servitium of his wife, could possibly be correct. To establish such a "development" would logically be to remove from the doctrine of the right to damages or loss of consortium and servitium the entire reasoning upon which it was originally based, and upon which it was based at the time of the enactment of the Constitution in 1937.
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 Article 50, s. 1 of the Constitution reads as follows:â€”
 "Subject to this Constitution and to the extent to which they are not inconsistent therewith, the laws in force in SaorstÃ¡t Ã‰ireann immediately prior to the date of the coming into operation of this Constitution shall continue to be of full force and effect until the same or any of them shall have been repealed or amended by enactment of the Oireachtas."
 That provision cannot, in my view, be construed as imposing, as counsel on behalf of the defendants urged on the hearing of this appeal, upon the Court an obligation as far as possible to amend or alter common law rights existing and in force in SaorstÃ¡t Ã‰ireann  at the dale of the passing of the Constitution so as to make them comply with the Constitution.
 I am, therefore, satisfied that neither of the two possible grounds upon which it was urged that this right of damages for loss of consortiumand servitium could be available to a wife as part of the common law has been established and that this appeal should be allowed and an order should, in my view, be made striking out so much of the plaintiff's claim as consists of a claim for loss of consortium and servitium, there being other items of the claim which would appear to survive.
 In reaching that conclusion, I have had regard to the submissions which were made and considerations which arise by reason of the provisions of s. 35, sub-s. 2 (b) of the Civil Liability Act, 1961. That sub-section provides, so far as is material, as follows:â€”
 "2. For the purposes of sub-section (1) of section 34, the contributory negligence -
 (b) (where the action if brought for the loss of consortium or services of a wife or for the loss of the services of a child or servant) of a wife, child or servant shall neither bar recovery nor reduce the damages awarded; but the provisions of section 21 shall apply in favour of the defendant against the said nominal plaintiff, wife, child or servant, as the case may be."
 It was urged that this reference to the right of action of a husband for loss of consortium and servitium, firstly, raised a rebuttable presumption that it was a valid right and consistent with the Constitution, and, secondly, it was urged that for the Attorney General in these proceedings to contend that this sub-section was inconsistent with the constitutional position would be an impermissible anomaly.
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 I am not satisfied that the terms of this section constitute a setting out or establishment of the right of action, but merely contain a purported recognition of its survival in the law of the State. As such, it does not constitute anything more than an apparent legislative acceptance of a situation which, for the reasons I have set out, I am satisfied is constitutionally incorrect.
 Furthermore, I am also satisfied that no matter how anomalous it may be, in the particular circumstances of this case, that the Attorney General as a defendant should be contending for a constitutional frailty in a section of a statute passed by the Oireachtas, that fact could not possibly permit this Court to declare a position with regard to constitutional law which was otherwise than in accordance with its view of the applicable provisions of the Constitution.
 If the view of the majority of the members of this Court differs from the view which I have just expressed, and if the decision of the High Court is upheld to the effect that the wife has a right to claim for loss ofconsortium and servitium, then, I feel I should express a view on the other issue which, in the amended notice of appeal, was brought before this Court, namely, as to whether such a right could be claimed for total loss of consortium only or for impairment of it as well. I agree with the view expressed by other members of the Court to the effect that, having regard to the decision in  Spaight v. Dundon  [1961] I.R. 201 and to the decision, in particular, in  O Haran v. Divine  (1964) 100 I.L.T.R. 53, that it is not appropriate for this Court, on this preliminary issue, to reach any decision concerning the extent of impairment or loss which attracts damages in such a right. That would fall to be decided by the High Court, if the matter is being tried before it, on the facts as proved before that court.

Hederman J.
 The factual background to this case is fully set out in the judgment of the Chief Justice and need not be repeated.
 The plaintiff claims, in addition to other matters, that due to injuries wrongfully caused to her husband she has suffered loss and impairment of consortium and servitium. Consortium means living together as husband and wife with all the incidents that flow from that relationship.
 In a passage in Bromley on Family Law (5th ed.) at p. 111, which I would adopt, it is stated:â€”
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 "Consortium connotes as far as possible the sharing of a common home and a common domestic life. It is difficult to go beyond this and to define with more precision the duties which the spouses owe to each other. This is after all a matter of common knowledge rather than a subject for legal analysis."
 I do not accept that Article 50 of the Constitution is of relevance to this appeal. Both sides accept that the entitlement to a claim for loss ofconsortium was confined to the husband and denied to the wife. This, however, was the position at common law prior to the enactment of the Constitution. Since then all that can be said with certainty is that such a claim has never, until now, been asserted by any wife in any court in this jurisdiction.
 I do not accept that the word "laws" in Article 50 restricts common law procedures or remedies only to those current in 1937. I regard as surreal the argument of the Attorney General in this case that our appropriate answer should be that because of the equality provisions of the Constitution a husband who loses the consortium of his wife because of injury to her by a wrongful act should be denied his claim for this loss. This argument is made in the context of a Constitution which gives special protection to marriage, to the family and to children and prohibits divorce. The logical extension of this argument of the Attorney General would be to believe that the framers of the Constitution had more advanced ideas about the procreation of children than was scientifically possible in 1937.
 I do not accept that every possible heading of damages arising for a tortious act has to be spelled out in specific legislation. As medical science, physical and psychological, extends our knowledge and understanding of the human condition so the headings of damage may increase and extend. Indeed, s. 5, sub-s. 2 (b) of the Civil Liability Act, 1961, appears to be a case in which the right of a husband to claim for loss of consortium as existed at common law was carried over expressly by legislation. The fact that wives were not specifically mentioned does not to me create any insurmountable difficulty.
 Even in common law countries without written constitutions such as ours, as the tempo of social change in the past fifty years has accelerated beyond imagination, so the challenge to the law has become more powerful and more urgent. It has been said that it is almost certain that the common law would no longer exist if judges had not from time to time accepted the challenge and boldly laid down new principles to meet new social problems.
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 It is perhaps even more important in countries such as Ireland with a written Constitution that we face the problem of the role of the courts in the evolution of law. This problem was dealt with well by Justice Cardozo of the United States Supreme Court when he wrote "The Nature of the Judicial Process". He stated:â€”
 "Logic and history and custom and utility and the accepted standards of right conduct are the forces which singly or in combination shape the progress of the law. Which of these forces shall dominate in any case must depend largely upon the comparative importance of value of the social interest that will be thereby promoted or impaired."
 Justice Cardozo having dealt with the symmetrical development of the law, that development based on history and custom and precedent, goes on to say:â€”
 "But symmetrical development may be bought at too high a price. uniformity ceases to be good when it becomes uniformity of oppression. The social interest served by symmetry or certainty must be balanced against the social interest served by equity and fairness or other elements of social welfare."
 Finally, asking how the judge was to know when one interest outweighs another, he concluded by saying:â€”
 "I can only answer that he must get his knowledge just as the legislator gets it from experience and study and reflection; in brief, from life itself. Here indeed is the point of contact between the legislator's work and his."
 That philosophy, which I would follow, is echoed in the view to be expressed by McCarthy J. in the judgment which he is about to deliver that the correct solution is to declare the equality between citizens of this State by positive rather than by negative acts. In this regard I have in mind the words of Chief Justice Marshall of the United States of America almost two hundred years ago in  Marbury v. Madison  (1803) 5 U.S. 1 when he stated:â€”
 "It is emphatically the province and duty of the judicial department to say what the law is. Those who apply the rule to particular cases must of necessity expound and interpret that rule . . ."
 I believe that the essential background to be borne in mind in the determination of this case is to be found in the first sentence of Article 40. In that portion of the Constitution entitled "Fundamental Rights"and sub-titled "Personal Rights" it is stated:â€”
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 "All citizens shall, as human persons, be held equal before the law."
 The provisions of Articles 41 and 42 lay special emphasis on the uniqueness of the family, the special care to be given to the institution of marriage and the particular care to be given to women whether mothers or not. Article 41, s. 1 states:â€”
 "1 The State recognises the Family as the natural primary and fundamental unit group of Society, and as a moral institution possessing inalienable and imprescriptible rights, antecedent and superior to all positive law.
 2 The State, therefore, guarantees to protect the Family in its constitution and authority, as the necessary basis of social order and as indispensable to the welfare of the Nation and the State."
 Article 41, s. 2, states:â€”
 "1 In particular, the State recognises that by her life within the home, woman gives to the State a support without which the common good cannot be achieved.
 2 The State shall, therefore, endeavour to ensure that mothers shall not be obliged by economic necessity to engage in labour to the neglect of their duties in the home."
 Article 41, s. 3, states:â€”
 "1 The State pledges itself to guard with special care the institution of Marriage, on which the Family is founded, and to protect it against attack.
 2 No law shall be enacted providing for the grant of a dissolution of marriage."
 While Article 40 of the Constitution ensures that all persons shall be equal before the law, Article 41 underlines the particular status which is attached to marriage. That status attaches to the woman by virtue of Article 41, s. 2, perhaps even to a greater extent than it attaches to the man. This case, therefore is not based on a question of a discrimination in favour of men pre-dating the Constitution but rather, in my view, it is based on the status which the Constitution gave to marriage and to married women in particular. It seems clear to me that Articles 40 and 41 should be construed in accordance with the statement contained in the Preamble to the Constitution that the People gave to themselves the Constitution in order that amongst other objectives "the dignity and freedom of the individual might be assured." That dignity and freedom
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 to which the plaintiff is entitled is assured only by the dismissal of this appeal and the affirmation of the order of Johnson J.
 The evolution of the common remedies by judicial interpretation is a well established procedure but can, of course, be affected by Acts of the Oireachtas, as for instance the common law right arising from criminal conversation. In the instant case the legislators have not intervened to assert the wife's entitlement but have, as I have already demonstrated, recognised the existence of the common law remedy.

McCarthy J.
 In my opinion, where a common law rule offends against the principle of equality in a marriage relationship, the solution is to identify and declare the equality by positive rather than negative action. Whatever the origin of a particular common law right, however artificial its base as viewed from a modern standpoint, if, as here, such a right is so firmly established as part of the common law, equality amongst equals requires a court declaration to that effect, rather than what would be judicial legislation by denying such a claim to the husband.
The claim
 The plaintiff alleges that she has suffered and continues to suffer a total loss of consortium. She says, in answer to a request for particulars, that,
 "[she] has been (and continues to be) deprived of normal sexual relations since the said accident.
 The plaintiff was also deprived of her husband's society and company for some months while he was receiving hospital and surgical treatment. In addition the plaintiff was at the loss of all the amenities of family and marriage for the aforesaid period and continues to suffer an impairment of the comfort and companionship ordinarily associated with the marriage relationship by virtue of the injuries occasioned her husband which tend to make him depressed and irritable. In this regard he is almost housebound and unable to work and has been obliged to abandon his career in the Army. The said inability to have further children has also caused the plaintiff great distress and has placed a particular strain on the said marriage. The symptoms and disabilities afflicting the plaintiff's husband are permanent."
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The defence
 Whilst the defence denies negligence, it was accepted that the only issue, other than damages itself, is that raised by paragraph 1:â€” "The plaintiff's statement of claim discloses no cause of action."
 MacKenzie J. directed the trial of an issue as to whether or not the statement of claim disclosed any cause of action and Johnson J. held that it did, whether or not the plaintiff's claim was based on total loss ofconsortium or impairment.
The appeal
 The amended notice of appeal alleges that the trial judge erred in law:â€”
 "1. In holding that the common law right of action of a husband for loss of consortium and servitium continued to be in full force and effect notwithstanding Article 50 of the Constitution.
 2. Furthermore, in holding that the said common law right of action was extended by operation of the Constitution, and in the absence of legislation, applied to a wife in the same manner as to a husband.
 3. In holding that the plaintiff has a right of action, whether her claim was based on total loss of consortium or impairment.
 4. In holding as a matter of law that if an action for loss ofconsortium exists, that the same extends to partial loss ofconsortium or impairment."
The common law
 In  Spaight v. Dundon  [1961] I.R. 201, the former Supreme Court, (Maguire C.J. dissenting), held that a husband, whose wife has been injured by the negligence of a third party, cannot successfully maintain an action for impairment, as opposed to total loss, of her consortiumarising from the injury.
 Maguire C.J. began his judgment by saying:â€”
 "It is settled law that a husband can bring an action per quod consortium amisit in respect of any tort by a third person resulting in injury to his wife and thereby depriving him of that consortium."
 It could only be abolished by statute.
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 In  O Haran v. Devine  (1964) 100 I.L.T.R. 53, this Court upheld an award to a husband in a case where "it would be unreal to say that the husband had not been effectively deprived of consortium." No reference to the Constitution is to be found in either report. Presumably there have been many other cases in which damages have been awarded, by consent or otherwise, to husbands for similar loss. This is the first case where the wife has claimed for loss of consortium, total and partial, because of injury to her husband. It is agreed that it would be quite anomalous and an invidious discrimination if the wife is to be denied such a right, when the husband has it. But, so the argument goes, the husband's right at common law was not carried over by Article 50 of the Constitution.
The argument
 The husband's right was a quasi-proprietary right; at common law, the wife had no such right - she had no proprietary interest in her husband. Therefore, the wife having no such right, the husband's right failed the constitutional test under Article 40. Thus equality is restored.
The answer
 It is unequal, but the solution is not to deny the husband's right but, pursuant to Article 40, to enforce the wife's right - to make the common law of Ireland conform with constitutional requirements. Further, s. 5, sub-s. 2 (b) of the Civil Liability Act, 1961, expressly refers to the husband's right of action, to which counsel for the Attorney General responds that the relevant sub-paragraph is invalid having regard to the provisions of the Constitution.
The case law
 1.  The State (Director of Public Prosecutions) v. Walsh  [1981] I.R. 412 was a case of contempt of a Special Criminal Court in which the full Supreme Court ruled that the High Court had jurisdiction to try the respondent summarily without a jury. When the contempt proceedings
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 were heard, "the strange submission [was] put forward on behalf of the appellant Conneely that, because of coercion on her husband's part, it [was] he, and not she, who could be found guilty of contempt," (see page 448). On the facts, Henchy J., with whom Kenny and Griffin JJ. agreed, held against this appellant, and went on to say:â€”
 "That is how I would dispose of this point if the presumption of coercion of a wife by the physical presence of her husband were applicable. But, in my judgment, that doctrine is no longer extant in this State. The idea that, where a wife performs a criminal act, there should be a prima facie presumption that the mere physical presence of her husband when she did it overbore her will, stultified her volitional powers, and drove her into criminal conduct which she would have avoided but for his presence, presupposes a disparity in status and capacity between husband and wife which runs counter to the normal relations between a married couple in modern times . . . In particular, I would hold that the presumption relied on is inconsistent with the Constitution and was therefore, by virtue of Article 50, not given validity in the legal system after the Constitution came into force. A legal rule that presumes, even on a prima facie and rebuttable basis, that a wife has been coerced by the physical presence of her husband into committing an act prohibited by the criminal law, particularly when a similar presumption does not operate in favour of a husband for acts committed in the presence of his wife, is repugnant to the concept of equality before the law guaranteed by the first sentence of Article 40, s. 1, and could not, under the second sentence of that Article, be justified as a discrimination based on any difference of capacity or of social function as between husband and wife. Therefore, the presumption contended for must be rejected as being a form of unconstitutional discrimination."
 The note of the argument presented to the Supreme Court (at p. 445) does not indicate that this question was argued at all; indeed, it might have been thought appropriate to invite argument from the Attorney General.  The Stale (Director of Public Prosecutions) v. Walsh [1981] I.R. 412 appears to be a case in which an important decision on constitutional law was reached without argument and as a moot. At first sight, I do not find it necessarily inconsistent with the constitutional guarantee of equality, to say that in an ordinary marriage relationship it might not be presumed, subject to rebuttal, that a wife acts under the influence of her husband. I find  Walsh's  case less than compelling.
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 2.  C.M. v. T.M. (No. 2)  [1990] 2 I.R. 52. The doctrine of dependent domicile of the wife had been swept away by principles of equality before the law and equal rights in marriage which were enshrined in the Constitution, in particular Article 40, ss. 1 and 3 and Article 41. This is a far cry from the rebuttable presumption instanced in  Walsh's  case.
Conclusion
 Neither case bears upon the direct issue here. In  The State (Director of Public Prosecutions) v. Walsh  [1981] I.R. 412, the presumption in favour of the wife of acting under her husband's coercion, rebuttable at law, was inconsistent with equality in marital status; in  C.M. v. T.M. (No. 2)  [1990] 2 I.R. 52 the infringement of the wife's right to choose her own domicile coming from the common law rule of dependent domicile was inconsistent with Article 40. The present is not a case corresponding to either of these; the question is whether or not the fact that the common law rule did not, apparently, envisage an action for loss of consortiumby the wife should result in a denial to the husband of such a right because of an alleged inconsistency with Article 40. That denial, incidentally, would be made in a case not involving a husband and, a fortiori,one in which the husband was not heard. The simpler solution is to make the common law conform to the Constitution by declaring that the established right of the husband still exists and to deny such a right to the wife would be an infringement of Article 40. In ruling in that fashion, the Court would not be legislating in matters of social policy; it would be removing discrimination. If it were to declare that the husband's right (upheld in  Spaight v. Dundon  [1961] I.R. 201 and in  O'Haran v. Divine (1964) 100 I.L.T.R. 53) did not survive the enactment in 1937, the Court would be legislating in a matter of social policy. The origin of the right of action is of historical interest only; the right was so well established that, as quoted by Maguire C.J. in  Spaight v. Dundon  [1961] I.R. 201, it could only be removed by legislation.
 No precedent has been cited for the Attorney General to challenge the validity of any part of a post-1937 statute; he is a necessary party to any challenge. I would not entertain the argument challenging the sub-section of the Civil Liability Act.
Total or partial loss.
 In my view, the right of action for total loss is clear; like Maguire C.J. I can find no logic in holding against partial loss as giving a right to
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 claim. Difficulty of assessment of damages has never been an answer to a claim of right. It seems to me however quite invidious that any effort should be made to deal with that aspect of the case without first finding the facts.
The implications.
 Does it extend to claims by children or in respect of children by parents? I think not. The principle of equality between husband and wife is peculiar to them. Parents and children are not equal and do not have equal rights. Parents are legally bound to support their infant children; no child has any legal obligation to support a parent. Reference to possible extensions of liability - to employees and so on - is not relevant. Here we are dealing with the case of husband and wife. The husband's right of action in respect of the loss of the society and comfort of his wife is recognised; so also should that of the wife in respect of her husband.

O'Flaherty J.
 Should a wife be entitled to bring an action per quod consortium amisit in respect of a wrong done to her husband by a third party and which thereby deprives her of that consortium? Consortium may be taken to mean companionship, the rendering of services, sexual intercourse and affectionate relations between spouses. That the present state of the law recognises that a husband has such a cause of action in respect of such a wrong cannot be doubted. In  Spaight v. Dundon  [1961] I.R.201 it was regarded as settled law that such a cause of action existed. The Civil Liability Act, 1961, in s. 35, sub-s. 2 (b) recognises the existence of such a cause of action.
 In this case counsel for the State invites the Court to hold that this cause of action which developed at common law was inconsistent with the Constitution and, consequently, was not carried over in our law after the enactment of the Constitution. This submission was founded on the point that historically only the husband could bring such an action, not the wife; that this is clearly discriminatory and, therefore, violates the equality provisions of Article 40 of the Constitution.
 I do not think it necessary to delve too deeply into the dark past of this particular remedy which not only involved a clear discrimination against wives but consigned them to an inferior status. It is well chronicled. It will be sufficient for me to quote from Lord Wensleydale's
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 speech in  Lynch v. Knight  (1861) 9 H.L.C. 577, which was an appeal from the Court of Exchequer Chamber in Ireland, where he said at p. 598:â€”
 "The relation of the husband to the wife is in most respects entirely dissimilar from that of the master to the servant, yet in one respect it has a similar character. The assistance of the wife in the conduct of the household of the husband and in the education of his children resembles the service of a hired domestic, tutor or governess; is of material value, capable of being estimated in money . . . It is to the protection of such material interests that the law chiefly attends."
 While this was never the unanimous judicial view on the matter, it had strong support and so when the matter came to be considered by the Supreme Court in  Spaight v. Dundon  [1961] I.R. 201 Kingsmill Moore J., in the majority judgment, said at p. 214:â€”
 "I agree with the eminent judges who considered the action for loss of consortium to be anomalous and founded on a medieval view that the husband had a proprietary - or at least a quasi-proprietary right - in his wife, analogous to his right to the servitium of his servant."
 How, so the submission goes, can such a cause of action of such discredited and anomalous ancestry and one so clearly discriminatory of wives be said to be part of our living law?
 Of course, one answer is that by extending the remedy to wives then both the anomaly and the discrimination are removed at one fell swoop. The alternative course is for us to declare that the cause of action went out of existence in 1937 on the enactment of the Constitution. I would regard that as an extreme step. It would involve a finding that the Supreme Court was in error in entertaining the cause of action at all inSpaight v. Dundon [1961] I.R. 201 and  O'Haran v. Divine  (1964) 100 I.L.T.R. 53. It would also run counter to the consideration given to the matter by the legislature when the Civil Liability Act, 1961, was enacted. Extreme or not, if that is where our duty lies we must not hesitate so to declare. But would such a decision be justified?
 The House of Lords was faced with the same question as to whether a wife could bring an action based on loss of consortium except that it, of course, did not have to resolve the question in the context of a written constitution. In  Best v. Samuel Fox & Co. Ltd.  [1952] A.C. 716 where the history of this cause of action was gone into in great detail, as it had been by the Court of Appeal, Lord Porter, at p. 728, concluded as follows:â€”
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 "Even if it be conceded that the right of husband and wife ought to be equalised I agree with the Lord Chief Justice that today a husband's right of action for loss of his wife's consortium is an anomaly and see no good reason for extending it. If the change is to be made I should prefer to abolish the husband's right rather than to grant the like remedy to the wife."
 Counsel for the State in effect asks us to take the same course.
 For my part I would decline the invitation. If the history of the law is not only logic, but experience, that experience goes to show that many matters that started out as anomalies in the course of time and by a process of refinement were brought into alignment so as to ensure that a just solution was evolved. The history of the development of the equitable jurisdiction of the courts is replete with such examples. So, too, is the history of the development of the law relating to employers and employees. The law originally regarded the master as having a property in his servant. A random glance through any law digest of the last thirty years or so will show how far "ownership" has come around to providing extensively instead for the duties that an employer owes to his employees.
 It should be emphasised, too, that the action for loss of consortium,like most actions, ultimately involves a claim for damages for a wrong. I think it appropriate to point out by reference to another, domestic, example how the law has developed by extending a head of damages. I appreciate the comparison is not precise because the example I am about to afford deals with a head of damages rather than a cause of action giving rise to an entitlement to damages but, in the result achieved, the distinction is not important. Formerly it was thought that a husband, wife, parent or child should not be entitled to be compensated for looking after a relative who had been injured. It was thought that these services should be rendered gratuitously. That meant that the wrongdoer was saved the obligation to make due compensation. Indeed, there is an echo of this in Kingsmill Moore J.'s judgment in  Spaight v. Dundon  [1961] I.R. 201, when he said, at the date of that decision, that a husband constantly claimed and recovered for medical and domestic expenses to which he had been put owing to an injury to his wife. He went on to say:â€”
 "As to the first, I think his claim really lies in his legal obligation to provide proper maintenance and comfort, including medical and surgical aid, for his wife, and the fact that the wrong does cause that obligation to be incurred is regarded as giving him a right to recover,
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 while the latter [i.e. the domestic expenses] is truly a remnant, and perhaps the last, of his right to sue for the loss of servitium . . ."
 Nowadays, I do not think any judge would require a claim to be thus framed. He would regard a wife or a husband or child or parent to be entitled to be justly compensated in respect of their endeavours in regard to the injured party but as part of the injured party's claim for damages.
 The changes brought about in various common law countries since the decisions in  Best v. Samuel Fox & Co. Ltd.  [1952] A.C. 716 and in Spaight v. Dundon  [1961] I.R. 201 are described in Fleming,  The Law of Torts  (7th ed.) at page 624. In the United States of America it is noteworthy that in certain decisions there the extension of this remedy to the wife has been based as a matter of equal protection under constitutional provisions; see Prosser and Keeton,  Handbook of the Law of Torts  (5th ed.), pages 931-932.
 I have come to the conclusion that the right of action should extend to the wife and I base my judgment not only on the equality provisions of the Constitution but also on the fact that the Constitution gives marriage a special recognition and lays down that no law shall be enacted providing for the dissolution of marriages. That highlights the need to afford equal rights to both spouses.
 As regards the matter decided in  Spaight v. Dundon  [1961] I.R. 201, that the loss of consortium must be total, Mr. Clarke, for the plaintiff, submitted to us that, on the pleadings, he would be able to bring his case within the confines described by  Spaight v. Dundon . Therefore, I reserve by position on whether  Spaight v. Dundon  requires reconsideration in the light of developments since it was decided. The question of what should be regarded as loss of consortium giving rise to an entitlement to damages may require fresh definition. But since the matter of impairment was not debated before us and, obviously, could not have been debated before us since it had not been canvassed before the learned High Court Judge, I need say no more than that it seems to be difficult to justify a distinction based on total loss of consortium for a limited period and a total loss of a significant element of consortium which is permanent.
 When the matter proceeds in the High Court the judge will be venturing on largely unchartered territory, and he is entitled, I believe, to some guidance on the question of the quantum of damages in respect of this cause of action. Kingsmill Moore J. in  Spaight v. Dundon  [1961] I.R. 201 was of the opinion that such damages should not be "too
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 generous" (at page 215). That precept, of course, applies to any award of damages. However, I think a benchmark might be sought and found in the level of damages that are awarded for mental distress under the Civil Liability Acts in the case of the death of a spouse. It would seem clear, in principle, that damages for loss of consortium should be related to those recoverable for the death of a spouse.
 I would dismiss the appeal.

Egan J.
 1. The plaintiff in this case was at all material times the wife of Seamus McKinley who she alleged was seriously injured in an explosion at a quarry on the 17th February, 1981, and that his injuries were caused by the negligence of the first, second and third defendants. By order of the High Court made on the 11th May, 1987, it was directed that an issue should be tried as to whether or not the statement of claim disclosed any cause of action.
 2. The fourth and fifth defendants were added as parties and on the hearing of the issue the learned judge of the High Court, in his judgment delivered on the 15th November, 1989, directed that the plaintiff should be allowed to continue her case whether the claim was based on total loss of consortium or impairment thereof.
 The defendants now appeal from the said order and judgment on the grounds that the learned High Court Judge erred in law:â€”
 1. In holding that the common law right of action of a husband for loss of consortium and servitium continued to be in full force and effect notwithstanding Article 50 of the Constitution.
 2. Furthermore, in holding that the said common law right of action was extended by operation of the Constitution and, in the absence of legislation, applied to a wife in the same manner as to a husband.
 3. In holding that the plaintiff has a right of action whether her claim is based on total loss of consortium or impairment.
 4. In holding as a matter of law that if an action for loss ofconsortium exists, that the same extends to partial loss ofconsortium or impairment.
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 The position at common law was that a husband had a right to damages for the loss of consortium or servitium in respect of his wife. Such a right was confined to the husband alone -  Best v. Samuel Fox & Co. Ltd.  [1952] A.C. 716.
 The husband's right was recognised by the former Supreme Court in  Spaight v. Dundon  [1961] I.R. 201 but the loss had to be total deprivation even though the duration might be limited. The matter was again considered in  O'Haran v. Divine  (1964) 100 I.L.T.R. 53 with a similar result.
 It is somewhat strange to note that no reference was made to the Constitution in either case. Article 50 provides:â€”
 "Subject to this Constitution and to the extent to which they are not inconsistent therewith, the laws in force in SaorstÃ¡t Ã‰ireann immediately prior to the date of the coming into operation of this Constitution shall continue to be of full force and effect until the same or any of them shall have been repealed or amended by enactment of the Oireachtas."
 I have commented on what I consider to be a strange omission or oversight in the two cases I have mentioned because it seems clear that there is a strong argument to suggest that the common law in relation to claims for loss of consortium was and is inconsistent with the Constitution and, in particular, Article 40, s. 1, thereof which provides:â€”
 "All citizens shall, as human persons, be held equal before the law. This shall not be held to mean, that the State shall not in its enactments have due regard to differences of capacity, physical and moral, and of social function".
 The common law recognised a right of action by a husband for the loss of consortium or servitium of his wife but the wife had no similar or any claim in respect of the loss of consortium or servitium of her husband. The plaintiff alleges that this is inconsistent with the constitutional guarantee of equality and it is conceded that to accord such a right to a husband only is clearly discriminatory and repugnant to the Constitution.
 This recognition of discrimination does not, however, deter the plaintiff. It is argued on her behalf that the fact of a husband having a right of action in respect of loss of consortium and servitium is not per serepugnant to the Constitution but that the repugnancy lies in the failure to recognise a similar right for a wife.
 This argument suggests that the courts should create a right of action (which was non-existent at common law) for the purpose of protecting
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 the constitutionality of another law and saving it from being declared invalid. I am far from saying that this approach would be impermissible in every type of case but I am satisfied that it would be wrong in the case of actions in respect of loss of consortium.
 In  Spaight v. Dundon  [1961] I.R. 201 Kingsmill Moore J. gives many instances of the manner in which persons (other than spouses) can be gravely affected as a result of personal injuries sustained by another person. None of these persons had a right of action. The law made one exception, i.e., the right of a husband to claim damages for loss ofconsortium and servitium suffered by him as a result of injury to his wife. Many eminent judges took the view that such a right of action was anomalous. It was based on the historical concept of a wife being obliged to render services and in a sense to be regarded as her husband's property. Such an idea would be regarded as an anathema in the present day. Admittedly the right was firmly entrenched in the common law but it is high time it was eradicated.
 Finally it was argued that s. 35, sub-s. 2 of the Civil Liability Act, 1961, revives any destruction of the right caused by the Constitution. It provides, so far as is material:â€”
 "For the purpose of sub-section (1) of section 34 the contributory negligence -
 (b) (where the action is brought for the loss of consortium or services of a wife or for the loss of services of a child or servant) of a wife, child or servant, shall neither bar recovery nor reduce the damages awarded . . ."
 This sub-section, at best, only recognises the existence of a right of action in a husband for loss of consortium or services without recognising any similar right in favour of a wife. Accordingly the sub-section itself has a constitutional infirmity.
 I am of opinion, therefore, that the plaintiff has no cause of action and that the appeal should be allowed.
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