Times New Roman;;;;;;Justis RTF DocumentJustis Publishing Ltdhelpdesk@justis.comJustis Publishing LtdTimes New Roman; ;;;;;JustCite RTF Document Justis Publishing Ltd helpdesk@justis.com Justis Publishing Ltd 
[1965]
1 I.R.
70
THE STATE (at the Prosecution of PHILIP ANTHONY QUINN) v. Detective Inspector MATTHEW G. RYAN and Deputy Commissioner W. P. QUINN And In the Matter of the Habeas Corpus Act, 1782, And In the Matter of the Courts (Supplemental Provisions) Acts, 1961 and 1962, And In the Matter of the Courts of Justice Acts, 1924-1961, And In the Matter of the Petty Sessions (Ireland) Act, 1851, And In the Matter of the Constitution
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Constitution of Ireland - Statute - Validity - Repugnancy to provisions of theConstitution - Habeas corpus - Prosecutor arrested on English warrant -Warrant held to be bad - Prosecutor released on order of High Court -Prosecutor re-arrested on fresh warrant and removed forthwith from thejurisdiction - Denial of right of access to the Courts - Denial of opportunityto question validity of warrant - Provisions of Petty Sessions (Ir.) Act,1851, s. 29, and consequential provisions repugnant to the Constitution andinvalid - Constitution of Ireland, Articles 40 and 50 - Petty Sessions (Ir.)Act, 1851 (14 & 15 Vict., c. 93), ss. 26 and 29.Contempt of Court - Conduct of police officers - British warrant backed in Ireland- Arrest of accused in Ireland - Irish police officers conspiring with Britishpolice officers to remove accused from jurisdiction - Denial of opportunityto question validity of warrant - Violation of provisions of the Constitution.
 Sect. 29 of the Petty Sessions (Ireland) Act, 1851, which authorises the backing of British warrants in Ireland and the immediate removal from the jurisdiction of the Irish Courts of a person who has been arrested and detained under such a warrant, is repugnant to the provisions of the Constitution and is void and ineffective.
 So held by the Supreme Court ( Ã“ DÃ¡laigh  C.J., Lavery, Kingsmill Moore, Haugh and Walsh JJ.).
Held further by the Supreme Court that it is contempt of Court for police officers to arrange to remove a prisoner out of the jurisdiction of the Irish Courts on an English warrant with such speed that he has no opportunity to apply to the Courts to question the validity of such warrant or to apply to the Court for an order of habeas corpus.

Notice of Motion.
 The prosecutor, Philip Anthony Quinn, was arrested in Dublin on a British warrant. He was an Irish citizen. It was found that there was a defect in the British warrant and accordingly a fresh warrant was applied for in England and was transmitted to Dublin to British police officers already there for the execution of the first warrant. Prior to the transmission of the second warrant the prosecutor had commencedhabeas corpus proceedings, questioning the validity of the first warrant, and the second warrant was received in Dublin while he was in custody pending the outcome of the proceedings on the first warrant. The arrest on foot of the first warrant took place on the 6th July, 1963, and on the 7th July the President of the High Court granted a conditional order of habeas corpus
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 upon the ground that the person named in that warrant was not the prosecutor. On the 12th July the new warrant was issued in London and on the following day Inspector Ryan, the first-named respondent herein, was advised that the earlier warrant was bad. The new warrant was received by Inspector Ryan on the morning of the 15th July, 1963, backed for execution by Deputy Commissioner Quinn. At 11 a.m. on that morning counsel for Inspector Ryan applied ex parte to the President of the High Court to discharge the prosecutor. The President refused to do this and directed that the prosecutor and his counsel should be present in Court. Accordingly, at 11.15 a.m. the prosecutor was brought to the President's Court and counsel for Inspector Ryan renewed his application in the presence of junior counsel for the prosecutor and the prosecutor was ordered to be released. The prosecutor then left Court in company with his counsel, but, being apprehensive that he might be re-arrested, he made an arrangement to meet his counsel who had an engagement in another Court. He parted company with his counsel at approximately 11.20 or 11.25 a.m. He was re-arrested at 11.30 a.m., either in the west courtyard of the Four Courts or in Chancery Street, the exact location not being made clear in evidence as there was a conflict of testimony between the police and the prosecutor. He was taken immediately to Carrickarnon, on the border between the State and Northern Ireland, in a Garda car and transferred there on the Northern side of the Border to a Royal Ulster Constabulary car and he was subsequently taken to England.
 Further details and facts appear from the judgments.
 On the 15th July, 1963, the prosecutor applied to Mr. Justice Teevan for a conditional order of habeas corpus. At the hearing he was represented by Mr. P. A. O SÃochÃ¡in S.C. and Mr. L. Meagher. Mr. Justice Teevan, refusing the order sought, delivered the following judgment:â€”

Teevan J. :â€”
 I must refuse this order. I am not satisfied that counsel or solicitor have instructions to make it at all, but the main ground is that they cannot tell me whether Philip Anthony Quinn, the supposed applicant, is at large or in the custody of any person against his will, and the suspicions of Mr. Concannon and Mr. Meagher were not borne out by anything they learned at the Bridewell, save perhaps the statement made or the allegation made by the police officer, whose name Mr. Concannon does not know, that he believed there was a warrant extant for his, for Mr. Quinn's, apprehension; but
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 there is no evidence before me that he was arrested on that or any warrant or arrested at all and particularly as we know there was, or had been, a warrantâ€”an English warrantâ€” that had led to the previous order being granted by the President. The police officer may have been speaking about that one, or may have been speaking about the earlier incidents. However, the ground is that I have no one to whom I can direct the order of this Court for the release of Mr. Quinn ifâ€”but it's a very big "if"â€”Mr. Quinn is in anyone's custody at all, or held by any person against his will. He indicated a desire to go to Clery's, he was left for 15 or 20 minutes standing outside Court No. 6. He may very well have gone off, particularly if he saw the police officersâ€”who he presumed were waiting for himâ€”disappear, go off outside. He may have been arrested outside. I don't know whereâ€”if he was arrested, I say, and I underline the "if"â€”he may have been arrested on all these grounds. I can see no grounds for the Court's intervention and I decline the application.

 From the above judgment the prosecutor appealed to the Supreme Court which heard evidence from the prosecutor's solicitor, Mr. J. P. MacD. Concannon, on the 16th July, 1963. At 4.30 p.m. the Chief Justice delivered the judgment of the Supreme Court which was as follows:â€”

Ã“ DÃ¡laigh C.J.  :â€”
 This is an appeal from an order of Mr. Justice Teevan, refusing a conditional order of habeas corpus.
 The application is made in respect of the body of Philip Anthony Quinn, an Irish citizen, whose home is stated to be in Clonakilty, County Cork, and whose last residence was in England.
 The prosecutor was arrested in Dublin on the 6th July on an English warrant alleging the offence of larceny in England. His arrest on the 6th July was after discharge from Mountjoy Prison where he had been serving a sentence of imprisonment.
 On leaving Mountjoy Prison a Garda officer spoke to him about a warrant for committal to Limerick Prison for two weeks for default in payment of a fine. The Garda officer said nothing about arresting the prosecutor, but, accompanied by two other men, walked with him to the North Circular Road. There he was ordered into a motor car and then told that there was an English warrant for his arrest. The warrant was read out to him and he was brought to the Bridewell and lodged there.
 (1) Before Ã“ DÃ¡laigh C.J., Lavery, Kingsmill Moore, Haugh andWalsh JJ.
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 When in the Bridewell the prosecutor communicated with his solicitor, Mr. Concannon, and as a result an application was made on the following day, Sunday, the 7th July, to the President of the High Court for a conditional order of habeas corpus. The President made a conditional order, directed to Inspector Matthew G. Ryan and the gaoler at the Bridewell. The conditional order was duly served and the prosecutor's, advisers then issued a motion seeking bail.
 Yesterday morning Mr. Donnelly, counsel for the respondents, invited Mr. Meagher, junior counsel for the prosecutor, to accompany him to the President's Court for the purpose of informing the Court that the respondents were consenting to the conditional order being made absolute. The order was made absolute and the prosecutor, who was in Court in the custody of Sergeant Bell of the Bridewell, was thereupon by direction of the President discharged.
 The prosecutor left the President's Court, accompanied by his junior counsel, and both went as far as Court No. 6 where Mr. Meagher had other business to attend to. Mr. Meagher understood that the prosecutor would wait outside the Court until counsel had completed his business. When counsel came from Court some 15 minutes later the prosecutor was not there. The prosecutor and counsel had been followed from the President's Court to the precincts of Court 6 by a number of police officers.
 Inquiries by the prosecutor's solicitor have failed to bring to light the whereabouts of the prosecutor. Mr. Concannon had been informed that the prosecutor is not in Limerick Prison. Mr. Concannon was also informed in a telephone conversation with the duty officer at Garda Headquarters that Deputy Commissioner Carroll said that the prosecutor was not now in custody anywhere in the Dublin Metropolitan District. It is alleged he was taken into custody on foot of an English warrant and is unlawfully detained by Irish police officers. The prosecutor's solicitor was informed by Detective Sergeant Friel that the prosecutor had been arrested on another warrant but he learned nothing further from him as to the whereabouts of the prosecutor. The prosecutor's solicitor said in the High Court that he believed the prosecutor is in custody within the jurisdiction.
 If such a warrant exists the prosecutor is entitled to have its validity examined before he is sent out of the jurisdiction.
 Mr. Justice Teevan refused a conditional order because he considered that the solicitor for the prosecutor had not his client's authority to make an application for a conditional order of habeas corpus and because it was not shown that he was in custody. It might be, the Judge thought, that the
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 prosecutor had vanished of his own volition. This is possible, but the probabilities on the information available to this Court are otherwise: they point to an arrest.
 As to the authority of the prosecutor's solicitor the Court is of opinion in the circumstances of this case that there is sufficient shown to entitle the solicitor to maintain this application. The indications are that the prosecutor was prevented from consulting with his legal advisers and the Court cannot permit an Article of the Constitution to be set at nought with impunity.
 The Court will, therefore, in the terms of Article 40, 4, 2, of the Constitution order Mr. D. Costigan, the Commissioner of the Garda Siochana, Detective Inspector Matthew Ryan and Sergeant Samuel J. Bell to produce the body of the prosecutor in the High Court at 11 o'clock in the forenoon on Friday next, the 19th July, and to certify in writing the grounds of his detention. The High Court will proceed as in the said Article provided.
 In pursuance of the above order application was then made on behalf of the prosecutor to the High Court. (1).
SeÃ¡n MacBride S.C. , P. A. O SÃochÃ¡in S.C.  and L. Meagher for the prosecutor.
R. McGonigal S.C. , Niall McCarthy S.C.  and T. F. Donnelly for the respondents.
 The arguments were similar to those in the Supreme Court, reported post.
 The Court issued the following direction:â€”
 "The Court wishes to have the following information:
 1, On Monday, 15th July, when counsel for the Attorney General in the President's Court consented to have the conditional order, granted on the 7th July, made absolute, was the Attorney General aware (a) actually, or (b) constructively through counsel for the respondents or otherwise, that a new English warrant for the arrest of the prosecutor had been endorsed for execution by Deputy Commissioner Quinn, or that it was the intention of certain members of the Garda Siochana to re-arrest the prosecutor on his release?
 2, Were the members of the Garda Siochana who were present in the President's Court on the occasion in question, or any of them, aware of the intention to re-arrest the prosecutor on his release?
  (1) Before Davitt P., McLoughlin and Teevan JJ.
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 3. What are the names of all the members of the Garda Siochana concerned with the re-arrest of the prosecutor?
 The respondents are required to have available for the Court on Tuesday, 23rd July next, on the adjourned hearing of this matter, the following documents:â€”
 (a) Garda patrol car log book relating to the car in which the prosecutor was conveyed to Carrickarnon on Monday, 15th July;
 (b) Copy of all written instructions given to members of the Garda Siochana relating to the re-arrest of the prosecutor;
 (c) Copy of all correspondence between members of the Garda Siochana and of the English police relating to the re-arrest of the prosecutor.
 Mr. Commissioner Costigan, Sergeant Samuel J. Bell and Detective Inspector Matthew G. Ryan of the Garda Siochana are required to attend for cross-examination on their affidavits on the adjourned hearing of this matter on Tuesday, 23rd July.
 The information required at 2 and 3 above should be made available to the prosecutor's solicitor as soon as possible."
Cur. adv. vult.


Davitt P. :â€”

18 Nov. 


 The facts of this matter appear to me to be as follows:â€”
 In February last the prosecutor, Philip Anthony Quinn, was convicted in the Dublin District Court of attempted larceny and was sentenced to six months' imprisonment. He duly served this sentence and was released on the 6th July. He was at once re-arrested on foot of an English warrant which charged one, Patrick Anthony Quinn, with the larceny, on the 22nd August, 1962, of certain property belonging to Dansette Products Ltd., valued at Â£3,000. On the following day, the 7th July, his counsel, Mr. O SÃochÃ¡in S.C., with whom was Mr. Laurence Meagher, instructed by Mr. Concannon, applied to me for a conditional order of habeas corpus. This was granted on the ground that the person named in the warrant was not the prosecutor. The order was directed to Detective Inspector Matthew G. Ryan and to the gaoler of the Bridewell Garda Station, Dublin, who was in fact Sergeant Samuel Bell; it was made on the 7th July, so that the respondents had, under the provisions of Or. 84, r. 46, at least until the 17th July to show cause for the detention of the prosecutor in custody.
 On the morning of the 15th July the respondent, Inspector Ryan, received from one, Detective Constable Alan Johns, of the London Metropolitan Police, another English warrant
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 charging the prosecutor in his proper name. Philip Anthony Quinn, with the same offence as had been charged in the previous warrant. With this warrant in his possession Inspector Ryan proceeded to my Court and was there present when, shortly after eleven o'clock, his counsel, Mr. Donnelly, instructed by the Chief State Solicitor, made an application to me. Mr. Donnelly stated that he appeared so instructed for the respondents in the habeas corpus matter; that they were satisfied that the warrant under which the prosecutor had been arrested was not valid; and that they were prepared to release him from custody. He asked me in the circumstances to discharge the conditional order. I said that the proper course was to make the conditional order absolute, and that the prosecutor's counsel should be informed. I asked where the prosecutor was, and was told he was in the Bridewell. I directed that he should be brought before me so that I could order his discharge from custody. Some time later Mr. Donnelly and Mr. Meagher attended in my Court. The prosecutor was present, attended by Inspector Ryan and Sergeant Bell. Mr. Donnelly said that he was now instructed to consent to having the conditional order made absolute with costs to the prosecutor. I made the order as requested and directed that the prosecutor be released from custody forthwith.
 It is now quite clear that while his counsel was making these applications to me the respondent, Inspector Ryan, was sitting in Court with the fresh English warrant in his possession, intending to execute it at the first suitable opportunity by arresting the prosecutor and delivering him into the custody of Detective Constable Johns for conveyance out of the jurisdiction. Nobody concerned, however, saw fit to disclose to the Court the existence of the fresh warrant or any such intention on the part of the Garda authorities.
 Having made the order for the discharge of the prosecutor from custody, I told him that he was free and he left the Court in the company of his junior counsel, Mr. Meagher. He was arrested shortly afterwards by Inspector Ryan and handed over to the custody of Constable Johns who was accompanied by Constable Perry, also of the London Metropolitan Police. The party of four were then driven in a Garda patrol car to the Northern Ireland border. From there the prosecutor was taken, in company with Constables Johns and Perry, to Belfast in a Northern Ireland police car, whence he was eventually conveyed to London.
 The circumstances of the prosecutor's arrest are the subject of some conflicting evidence which has to be dealt with. According to his affidavit he walked, on leaving my Court, in
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 company with Mr. Meagher to the door of Court 6 where Mr. Meagher had some business to attend to. They parted there and the prosecutor left the building by a back door leading into the yard where cars are parked. He was immediately arrested by Inspector Ryan who told him that he was arresting him on a British warrant. The warrant was not read to him, but he does not say that he asked to see it or have it read. He told Inspector Ryan that he wished to see his solicitor, whereupon Constable Johns, who was standing near, remarked that he could see a solicitor when he got to London. He was taken to a car which was standing in the yard, and, in company with Inspector Ryan and Constables Johns and Perry, was driven by a Garda driver to the Northern Ireland border after short stops at Whitehall Garda Station and Drogheda.
 Inspector Ryan's account of the transaction is somewhat different. In his affidavit he says that he arrested the prosecutor in Chancery Street immediately outside the Bridewell Garda Station. He brought him into the hallway of the station where he handed him over, together with the warrant, to Constables Johns and Perry and obtained from Constable Johns a receipt which he exhibits. He accompanied the prosecutor and Constables Johns and Perry to the Northern Ireland border and saw them cross into Northern Ireland. It was then about 1.10 p.m. on the 15th July and he has not seen the prosecutor since. At no time did the prosecutor ask him, or anyone in his presence or to his knowledge, for sight of the warrant or express any desire to question its validity or make any request to see a solicitor or counsel.
 Under cross-examination Inspector Ryan said that the party stopped at Whitehall Garda Station, where he and Constable Johns went in, and he made a telephone call. It was here that he got the receipt from Constable Johns. When his attention was directed to the fact that there was a discrepancy between his affidavit and his oral evidence on this point he said that he considered that what happened at the Bridewell and at Whitehall Garda Station was all part of the same transaction. He said that he read the warrant to the prosecutor when he arrested him. When his attention was directed to the fact that he had made no reference to this in his affidavit, he said that in making his affidavit he was acting under the instructions of his legal advisers.
 I regret to say that I find it very difficult to reconcile the Inspector's oral evidence with his affidavit. If, as he implies and all the probabilities suggest, the drafting of his affidavit was carefully considered, it is very difficult to construe it otherwise than as implying that the warrant was not shown to the prosecutor because he did not ask to see it. If it had in
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 fact been read to him there would be little purpose in making a point of the fact that he had not asked to see it. In the circumstances I have the gravest doubts as to whether the warrant was in fact read to the prosecutor. This may not in itself be of any great importance, since the prosecutor does not say that he asked to see the warrant or to have it read to him; but it does have the effect of shaking my confidence in the accuracy of the Inspector's account of the circumstances of the arrest. This is of importance when I come to consider whether the prosecutor asked to be allowed to see his solicitor and was prevented from doing so. He says that he did ask; Inspector Ryan says that he did not. It seems to me that it would be really quite extraordinary in the circumstances of this case if the prosecutor had not asked to see his solicitor. Only a few minutes earlier he had been restored to freedom as the result of proceedings initiated by his solicitor. Finding himself again in custody it would, I think, be strange indeed if he did not hope that his solicitor could again do something helpful and if he did not say that he wanted to see him. I find little difficulty in believing him when he says that he did ask to see his solicitor. When Mr. Meagher parted from the prosecutor outside Court 6 he expected to see him again when his business in that Court was finished. When he failed to do so inquiries as to his whereabouts were instituted. His solicitor, Mr. Concannon, made inquiries of several officers and members of the Garda Siochana, and at Dublin Airport, but without success. Eventually, inquiries made by telephone of the duty officer at Garda Headquarters yielded the information, some time after nine o'clock that evening, that the prosecutor was not then in custody anywhere in the Dublin Metropolitan Division, and that any queries which Mr. Concannon desired to put in writing would be dealt with early the following morning by Deputy Commissioner Carroll. Inquiries made the following afternoon of the Governor of Limerick Prison yielded the information that the prosecutor was not held in custody there. Meanwhile the prosecutor's counsel had applied unsuccessfully to Mr. Justice Teevan for a conditional order of habeas corpus. On Tuesday, the 16th July, they applied to the Supreme Court by way of appeal from such refusal and obtained an order which was made pursuant to Article 40, 4, 2 of the Constitution and directed to Mr. Commissioner Costigan, Inspector Ryan and Sergeant Bell, requiring them to produce the body of the prosecutor before this Court on Friday, the 19th July, and to certify in writing the grounds of his detention. The order directed this Court to proceed as provided in the said Article.
 On Friday, the 19th July, I sat alone to deal with the matter.
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 Order 84, Rule 6, requires that the return to an order of habeas corpus, when the body is not produced, shall be by affidavit, to be made by the party to whom the order is directed, which shall contain such full answer to the allegation that the person is detained as the circumstances may require. In accordance with this Rule each of the respondents made an affidavit. Each affidavit was sworn on that date. Mr. Commissioner Costigan said that he had been informed that I had made the conditional order of habeas corpus, but did not become aware until some time after 1 p.m. on the 15th July that I had made it absolute. He said that he never at any time had the prosecutor in his custody nor was the prosecutor, to the best of his knowledge, information and belief, then detained by any member or members of Garda Siochana. Sergeant Bell said that he had conveyed the prosecutor to my Court on the morning of the 15th July; that when his discharge was ordered he had returned to the Bridewell; and that he had not seen him since. I have already summarised the contents of Inspector Ryan's affidavit. This was all the evidence tendered and a copy of the second warrant was not exhibited. I expressed the view that the affidavits did not constitute a good return to the Supreme Court order as a copy of the second warrant had not been exhibited. A photostatic copy was in Court and counsel for the respondents undertook to have it duly exhibited, which has been done. Counsel for the prosecutor asked that the respondents should be required to attend for cross-examination upon their affidavits, and I so directed. I also requested counsel for the respondents to see that certain information should be made available to the Court and to counsel for the prosecutor and that certain documents should be made available for production in Court, if so ordered, upon the resumed hearing. I came to the conclusion that this was a matter which should be dealt with by a Court of three judges and I directed accordingly.
 Such, briefly, is the history of the matter up to the point when it came before the Court as at present constituted. Its salient features appear to me to be as follows: the respondent, Inspector Ryan, arrested the prosecutor on the 6th July on foot of an English warrant which, as his counsel subsequently admitted, was invalid. He was detained in custody under this invalid warrant until the 15th July while the London police were procuring the issue of a second warrant. This warrant reached the hands of Inspector Ryan on the 15th July. He had then until the 17th July at least to show cause, in compliance with the conditional order of the 7th July, for the prosecutor's detention. The prosecutor could have been taken into custody under this second warrant which could
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 then have been exhibited in the affidavit showing cause. If this course had been adopted the matter could have been brought before the Court and the question whether he was being lawfully detained in custody under the second warrant could have been argued and decided. This, it seems to me, would have been in the circumstances the proper and straightforward course to adopt. It was not, however, adopted. The existence of the second warrant was never disclosed to the Court; and the prosecutor was, upon his release pursuant to my direction, almost immediately re-arrested and hurried out of the jurisdiction without being allowed any opportunity of consulting his legal advisers. This did not, of course, happen just fortuitously. It happened as the result of a decision taken by somebody. It had the effect, whether designed or not, of preventing the prosecutor from exercising, before he was conveyed out of the jurisdiction, his right under Article 40 of the Constitution of resort to the High Court for the purpose of testing the legality of his arrest under the second warrant.
 I have already summarised the contents of the respondents' affidavits made by way of return to the order of the Supreme Court. They show, in the case of the Commissioner and Sergeant Bell, that neither had the prosecutor in his custody at any time material in these proceedings; and each of their returns is in my view good. In the case of Inspector Ryan the position is different. His return shows that he had the prosecutor in his custody on the day before the order was made; that on the same day he handed over custody to the London police officers; and that when the order was made the prosecutor had already been taken out of the jurisdiction. His counsel now submit that this is a good return, and that as far as these proceedings are concerned it is quite immaterial whether the prosecutor's arrest under the second warrant and his transfer to the custody of the London officers for conveyance out of the jurisdiction was or was not illegal. I propose, in the first instance, to examine this submission in the light of cases decided in relation to the common law writ of habeas corpus, and apart from the provisions of Article 40 of the Constitution.
 Counsel's submission in so far as it rested on authority was based upon the opinions expressed in the House of Lords in Barnardo v. Ford (1) on appeal from the decision of the English Court of Appeal, reported in  Gossage's Case (2). In order properly to appreciate these opinions it is necessary to refer to  Reg. v. Barnardo (Tye's Case) (3). In that case the English Court of Appeal expressed approval of a decision of the Irish  (1) [1892] A. C. 326.

 (2) 24 Q. B. D. 283.

 (3) 23 Q. B. D. 305.
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 Court of Queen's Bench in  In re Matthews (1). I propose to examine these cases in some detail.
In re Matthews (1) was concerned with the custody of a child, and the essential facts were as follows. A certain Miss Aylward, who had received the child lawfully into her custody, gave it to a Nurse Kenny to look after. The child's mother demanded the return of the child from Miss Aylward and was refused. A writ of habeas corpus having issued, Miss Aylward stated in her return that she had not at the time the writ was issued nor at any time thereafter the body of the child in her custody or control, nor had she any means of procuring her so as to produce her in Court; that some person unknown to her and without her sanction had by means of a forged order purporting to have been signed by her, obtained possession of the child from Nurse Kenny; that she had not since had the child in her custody or control, nor had she any means of knowing where or in whose custody the child was; and that by reason of these facts she could not produce the child in Court. The Court, consisting of Lefroy L.C.J., O'Brien and Hayes JJ., held that this was not a good return. Hayes J. said, at p. 245, that they had to pronounce their judgment upon the return and say whether it was sufficient in law, and if so, whether it was true in fact. He said that it was unnecessary to enter upon an inquiry as to its truth as he was satisfied that the primary question as to its sufficiency in law had to be decided against Miss Aylward. He held (at p. 250) that Miss Aylward had taken the child and held it subject to the mother's right to claim its return; that she had not rid herself of this responsibility by giving the child to Nurse Kenny; and that the child still continued, in the contemplation of the law, to be in her custody, possession and power; and that by her wrongful refusal to return the child to her mother she had made herself responsible for what had subsequently taken place. He said (at p. 252):â€”"When the Court can collect from the writ and return that the party has been in illegal custody, at a period antecedent to the issuing of the writ, it will not rest satisfied with the stereotyped form that, at the issuing of the writ, or at any time since, the party has not been in his possession, custody or power; but will insist on the person to whom the writ is directed producing the party, or showing that he has lawfully discharged himself of such custody . . ." O'Brien J. considered that the return was good, and dissented. Lefroy L.C.J. said (at p. 264) that he was of opinion that the return was insufficient in point of law, and also unsatisfactory and evasive in point of fact. Most of his judgment appears to be concerned with the facts as  (1) 12 Ir. C. L. R. 233.
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 disclosed in the return, and their evasive nature, and he does not make it very clear why he considered it insufficient in point of law.
 In  Reg. v. Barnard (Tye's Case) (1) the facts were somewhat similar. The widowed mother of a child gave it into the custody of Dr. Barnardo under an agreement whereby he was authorised to place it in one of his Homes, and afterwards in a situation in the United Kingdom or one of the colonies. Having remarried, she requested the return of her child. Within a few days of this request Barnardo gave the child to a Madame RÃ´mand with the intention that she should take it out of the jurisdiction and ultimately to Canada. It was taken out of the jurisdiction. A writ of habeas corpus issued and in his return to the writ Barnardo stated that before the issue of the writ he had, under the terms of his agreement with the child's mother, given the child to Madame RÃ´mand; that she refused to give it up; and that it was no longer in his control. The Queen's Bench Divisional Court held this return to be insufficient and made an order for Barnardo's attachment. An appeal against this order was refused by the Court of Appeal, consisting of Lord Esher M.R., Cotton and Lindley L.JJ. The Court took the same view of the law as was taken by the Irish Court of Queen's Bench in  In re Matthews (2).They held that from the time the mother had unsuccessfully requested the return of her child it was illegally in the custody of Barnardo; and that it was no valid return for him to say that he had handed it over to someone else and could not procure its production in Court. Lindley L.J. said (at p. 315):â€”"As matter of law I think that it is no valid excuse for not producing a child or other person in obedience to a writ of habeas corpus, to state inability to obey, if such inability is the result of the previous illegal conduct of the person to whom the writ is addressed. Here the defendant's inability arises from his having illegally sent the child abroad against the will of the lawful guardian; and that he did this before any legal proceedings against him were commenced is immaterial. Persons who illegally put a child out of their power do so at their peril, and, if they are ordered to produce the child, no excuse founded on their own inability to comply with the order will be held a sufficient answer to the writ."The essential facts in  Reg. v. Barnardo (Gossage's Case) (3)were as follows: a widow, Mrs. Gossage, gave her boy, aged twelve, into the custody of a man who deserted him and left him destitute. He was brought to one of Barnardo's Homes, and the usual form of agreement was sent to the mother to be  (1) 23 Q. B. D. 305.

 (2) 12 Ir. C. L. R. 233.

 (3) 24 Q. B. D. 283.
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 completed; but she did not sign or return it. She subsequently authorised a Mr. Newdigate to write to Barnardo saying that she wished to have the boy transferred to a Catholic institution, and inquiring when it would be convenient to collect him. Within a few days of the receipt of this letter the boy was handed over to a Mr. Norton, a resident in Canada, for adoption. Subsequently, demands on behalf of the mother for the return of the boy were refused. She obtained a conditional order of habeas corpus from the Queen's Bench Division which was later made absolute; and against this decision Barnardo appealed. The Court of Appeal, consisting of Lord Esher M.R. and Fry L.J. refused the appeal. Lord Esher re-stated the law as applied in  Tye's Case (1), but implied that it had in that case been somewhat too broadly stated. He said that if it could be shown that a person who had a child unlawfully in his custody had parted with all control of it so that it was absolutely impossible for him to secure its production in Court he would agree that a writ of habeas corpus should not issue merely for the purpose of punishing a past illegality; but no such impossibility had been shown in  Tye's Case (1) nor in the case under consideration. He approved of the decision in  In re Matthews (2) and quoted with approval the passage from the judgment of Hayes J. which I have quoted. Fry L.J. said that he differed from  Tye's Case (1) if it meant that a writ should issue even if it were impossible to comply with it; as a person could not be in contempt for not doing the impossible. He said (at p. 299):â€”"I think that, where a child has been illegally handed over shortly before the issue of the writ, under circumstances of great suspicion, and which give reason to believe that it was done for the purpose of avoiding the exigence of a writ about to be issued, an exception arises to the general principle I have mentioned." He continued, at p. 300:â€”"If there be reason to believe that an illegal act has been done in order to defeat the anticipated process of the Court, and that on the issue of the writ, the person will ultimately be produced, then, in my opinion, the writ ought to go. In the present case the circumstances do, in my opinion, afford strong grounds for inferring that that is the real nature of the case." Having reviewed the evidence, he concluded by saying:â€”"I think, therefore, that the true conclusion upon the materials before us is that the child was made over in order to evade process, and that if the process goes it is highly probable that the appellant may yet be able to produce the child. For these reasons I concur in dismissing the appeal."
  (1) 23 Q. B. D. 305.

 (2) 12 Ir. C. L. R. 233.



[1965]
1 I.R.
The State (Quinn) v. Ryan
Davitt P.
84
High Court.

 Barnardo appealed to the House of Lords (1) and his appeal was dismissed. Lord Halsbury L.C. considered that it should be dismissed on the ground that the applicant had a right to have a return made to the writ so that on the return further questions of evidence might be raised. He said that he could not agree with the view that if a Court is satisfied that illegal detention has ceased before application for the writ had been made, nevertheless the writ might issue in order to vindicate the authority of the Court against a person who has once, though not at the time of the issue of the writ, unlawfully detained another or wrongfully parted with the custody of another. He said, however, that where a counterfeited release had taken place, and a pretended ignorance of the place of custody or of the identity of the custodian is insisted on, a Court might and ought to examine into the facts by a writ ofhabeas corpus, because the detention is in fact being continued by someone who is really the agent of the original wrong-doer to continue and persist in the unlawful detention. Lord Watson concurred, but went on to examine the nature of the writ of habeas corpus and expressed doubts as to whether the law as laid down by Lindley L.J. in  Tye's Case (2) in the passage which I have quoted, and adopted and repeated by Lord Esher in the case under consideration, was sound. He said that where it was shown to the satisfaction of the Court that the person charged with unlawfully detaining a child or adult had de facto ceased to have any custody or control he was of opinion that the writ should not issue. He went on to say (at p. 335):â€”"A man who parts with the custody of a child after he is served with the process of the Court, or who evades service in order that he may get rid of such custody, commits a plain contempt, for which he is answerable to the Court. Even in that case I doubt whether it is competent and I do not doubt that it is inexpedient, to enforce the writde plano. The case ought to be dealt with, in such circumstances, as one of contempt; and the Court has power to pronounce an order which will compel the quondam custodian to choose between placing himself in a position which will make him liable to the writ and bearing the consequences of his contumacy. I think it right to add that, in my opinion, no contempt is committed by a person who, lawfully or unlawfully, absolutely gives up the custody and control of a child from the mere apprehension that by retaining it he may become liable to a writ of habeas corpus, and without any notice that such a proceeding will be taken." He concluded by saying that he willingly deferred to those of his colleagues who were of opinion that the case might be more conveniently  (1) [1892] A. C. 326.

 (2) 23 Q. B. D. 315.
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 disposed of after a return had been made to the writ; but that if there had been no other reason for sustaining the decision appealed from he would have had no hesitation in reversing it. Lord Herschell said that if in order to support the decision appealed from it were necessary to give his adhesion to the law laid down in  Tye's Case (1) he would hesitate much before doing so. Having regard to the nature of the writ of habeas corpus he could not, as then advised, feel satisfied that it was not a good return to the writ that the person to whom it related was not at the time it was issued in the custody, power or control of the person on whom it had been served. The doctrine that he must show that before the writ had been issued, or before he had received notice of the application for its issue, he had not wrongfully parted with custody of the person named in the writ was novel, and appeared to him to involve great difficulty. The question remained, however, whether, even assuming that the decision in  Tye's Case (1) was not well founded, the appellant was entitled to have the order appealed from discharged. If it had been an admitted fact that before notice of the application for the writ the appellant had ceased to have the custody of, or any control over, the boy alleged to be detained, that might have been grounds for reversing the order made by the Queen's Bench Division. It was, however, impossible to read the judgment of the Lord Chief Justice without seeing that he did entertain a doubt as to whether that were so, and he was not prepared upon the affidavits to accept as conclusive the statements of the appellant. The proper time to try the question was when the appellant had returned to the writ that he was not detaining the child, and that it had not been in his custody, power or control when the writ was issued. Lords Macnaghten and Hannen agreed with Lord Herschell. Lord Morris concurred in the judgment which had been moved, but desired to say that in doing so he adopted the reasons assigned and the views given of the law, both in the Queen's Bench Division and in the Court of Appeal, as the foundation of his concurrence.
 I have examined these cases, I am afraid, at too great length, in order to emphasise certain matters that appear to me to be quite clear. The basis of the decisions in  In re Matthews (2) and in  Tye's Case (1) was that, where shortly before a writ of habeas corpus was issued the person to whom it was directed had the body of the person named in the writ in illegal custody, it was not a good return to the writ to state that before its issue he had handed over custody to someone else, and therefore could not produce the body in obedience  (1) 23 Q. B. D. 305.

 (2) 12 Ir. C. L. R. 233.
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 to the writ because he no longer had it in his custody, power or control, unless the person to whom he had handed over custody had himself a legal right to such custody. It appears to me that this clearly was the principle on which these cases were decided. It would appear, however, that in each case the Court entertained the suspicion that the person to whom the writ was directed had not in reality surrendered all control over the body of the person named in the writ; and that he might, under pressure of the writ and its sanction of punishment for contempt, eventually secure production of the body. While this appears to be so, the legal principle on which the cases were decided is as I have stated. In  Gossage's Case (1)the Court of Appeal considered that this principle was too broadly stated in  Tye's Case (2); and Lord Esher qualified it by implying that if the person to whom the writ was directed could show that it was really and absolutely impossible to produce the body in obedience to the writ, this might be a good return, but stated that no such impossibility had been shown in either case. On the appeal in  Gossage's Case (1) the House of Lords decided nothing other than that the writ should issue because there was room for doubt on the evidence as to whether Barnardo had really parted with all control over the child, and the applicant was therefore entitled to have a return made so that this question could be further examined. They affirmed the decisions of the Queen's Bench Division and the Court of Appeal, and they did not over-rule Tye's Case (2). The majority clearly disapproved of the principle so broadly stated in  Tye's Case (2); but it is worthy of note that Lord Watson and Lord Herschell, with whom Lords Macnaghten and Hannen agreed, did so, initially at least, by way only of doubt as to its soundness. Moreover, none of the Lords adverted to the modification of the principle implied by Lord Esher in  Gossage's Case (1); so modified, the principle would not appear to conflict very materially with the view taken by the Lords. If on the return Barnardo was unable to satisfy the Court that it was really impossible for him to procure the production of the child, and there was still room for a reasonable belief that he could, if he did make every reasonable effort, secure its production, what would have been the reaction of the Lords to such a situation? I take the view that the majority of the Lords did not clearly disapprove of the principle in  Tye's Case (2) in its modified form; and that, in any event, the opinions expressed, while entitled to the greatest respect, were not necessary to the decision of the appeal and were, therefore, strictly obiterand are not binding on anybody. It is true that in  Rex. v.  (1) 24 Q. B. D. 283.
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 Secretary of State for Home Affairs . Ex parte  O'Brien (1)Scrutton L.J. said (at p. 391):â€”"Now it has been laid down by the House of Lords in  Barnardo v. Ford (2) that if the Court is satisfied that the body whose production is asked is not in the custody, power or control of the person to whom it is sought to address the writ, a writ of habeas corpus is not the proper remedy, though there was an original illegal taking and detention." With all respect it seems to me that it is overstating matters somewhat to say that this was "laid down" by the House of Lords. The other members of the Court, Bankes and Atkin L.JJ., both referred to  Barnardo v.Ford (2) without claiming that it laid down any such proposition. They accepted it as deciding what I have stated it did decide. In  Ex parte Mwenya (3) Lord Parker, at p. 279, referred to  Barnardo v. Ford (2) and  O'Brien's Case (4) as authorities for the proposition that the writ will issue not only to the actual gaoler but to a person who has power or control over the body.
 It seems to me that the submission made by counsel for the respondents that the return made in the present case is good, and that it is immaterial whether the prosecutor was illegally arrested and illegally handed over to the custody of the London police officers for conveyance out of the jurisdiction, is not, so far as the cases mentioned in argument are concerned, supported by authority in the strict sense; but that on the contrary such authority is against the acceptance of the submission. If what I may call the modified rule in  Tye's Case (5) were the proper principle to apply in this case, then the return made by Inspector Ryan would have to be considered as insufficient since, in effect, it merely states that the prosecutor is no longer in his custody.
 The question arises: Is that rule the proper principle to apply? In  Exham v. Beamish (6) Gavan Duffy J. (as he then was) considered what effect should be given to judicial decisions of the period preceding the enactment of the SaotstÃ¡t Eireann Constitution of 1922, under the provisions of Article 73 of that Constitution and Article 50 of the present Constitution. At page 348 he said:â€”"In my opinion, judicial decisions in Ireland before the Treaty, and English decisions which were followed here, are binding upon this Court only when they represent a law so well settled or pronounced by so weighty a juristic authority that they may fairly be regarded, in a system built up upon the principle ofstare decisis, as having become established as part of the  (1) [1923] 2 K. B. 361.

 (2) [1892] A. C. 326.

 (3) [1960] 1 Q. B. 241.

 (4) [1923] 2 K. B. 361; [1923] A. C. 603.

 (5) 23 Q. B. D. 305.

 (6) [1939] I. R. 336.
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 law of the land before the Treaty; and to bind, they must, of course, not be inconsistent with the Constitution." If this matter had to be decided according to common law and apart from the provisions of Article 40 of the Constitution, then, having regard to all the circumstances, including the opinions expressed in the House of Lords in  Barnardo v. Ford (1),I would feel unable to say that what I have called the modified rule in  Tye's Case (2), resulting from the decisions in  In re Matthews (3) and in  Tye's Case (2) and  Gossage's Case (4),represents a principle so well settled, or pronounced by so weighty a juristic authority, that it became part of the law under the combined operation of Article 73 of the Constitution of 1922 and Article 50 of the present Constitution. I would take the view that this Court was free to accept, reject, modify or ignore that principle as we see fit.
 For my part, I would prefer to accept it. I concede that the purpose of the writ of habeas corpus was not merely punitive; though it must be realised that had it not been for the power of the Courts to punish for the contempt of disobedience to the writ it would have been a singularly useless device for protecting the subject against unlawful deprivation of liberty. I agree that it would have been absurd to have issued the writ where it was perfectly clear to the Court that it could not possibly be obeyed. I am of opinion, however, that where the writ had issued, and the only return made showed that the person to whom the writ had been directed had had the person named therein unlawfully in his custody immediately before the issue of the writ and had before its issue handed over custody to someone who was not legally entitled to it, that would not be a sufficient return unless he also showed a real and absolute impossibility of producing, or procuring the production of, the body of the person named in the writ. Until such impossibility had been shown there would always be room for doubt whether the person to whom the writ had been directed had really parted with all control over the custody of the person named in the writ.
 In the result, I take the view that, considered in the light of these cases decided in relation to the common law writ ofhabeas corpus and apart from Article 40 of the Constitution, the submission of counsel for Inspector Ryan on this aspect of the case ought not to be accepted. If Inspector Ryan's return would not have been sufficient if made to a writ ofhabeas corpus then, it seems to me, a fortiori it cannot be a good return to an order issued under the provisions of Article 40, 4, 2. If these provisions had to be considered alone and  (1) [1892] A. C. 326.

 (2) 23 Q. B. D. 305.

 (3) 12 Ir. C. L. R. 233.

 (4) 24 Q. B. D. 283.
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 isolated from the other provisions of the Article it might reasonably be argued that they did no more than re-state some of the provisions of the common law in regard to habeas corpus. They occur, however, in an article dealing with personal rights which, in turn, is contained in a section of the Constitution which deals with fundamental rights. Paragraph 3 provides, in sub-para. 1:â€”"The State guarantees in its laws to respect, and, as far as practicable, by its laws to defend and vindicate the personal rights of the citizens." In sub-para. 2 it provides:â€”"The State shall, in particular, by its laws protect as best it may from unjust attack and, in the case of injustice done, vindicate the life, person, good name, and property rights of every citizen." These guarantees are given on behalf of the State and apply to all its organs. They apply not merely to the Legislature but also to the Executive and the Judiciary. Not merely are the appropriate laws as enacted to comply with the requirements of these guarantees, but they are, so far as their nature permits, to be interpreted by the Courts and administered and enforced by the Executive with a similar regard to the requirements of the Constitutional guarantees. Paragraph 4, in sub-para. 1, provides that no citizen shall be deprived of his liberty save in accordance with law; and in sub-para. 2 provides in broad outline the means of protecting the citizen's constitutional right. The obligation is laid upon the High Court of making inquiry into any complaint that a person is being unlawfully detained in custody. On such inquiry being made it may require production of the person alleged to be unlawfully detained and a return in writing of the grounds of detention. When the person is produced the Court must order his release unless satisfied that his detention is in accordance with law. There is no provision as to what is to be done if the person is not produced and the return of the grounds of detention is not satisfactory. It would, however, be strange indeed if the Court had no power to deal adequately with such a situation. Suppose the return made by the person to whom an order ofhabeas corpus was directed were, in effect, "I took the person named in the order unlawfully into custody; but before he could apply for habeas corpus, I handed him over to someone else for conveyance out of the jurisdiction; he is now outside the jurisdiction and there is nothing that I, or the Court, can do about it." It may not be easy to evaluate precisely the constitutional guarantees solemnly set forth in the earlier paragraphs of Article 40; but, unless they are mere platitudes, it would be a strange anti-climax if this Court, faced with such a return, had not at least the same power of dealing with the situation as a Court would have had if the same return had
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 been made to a writ of habeas corpus. If in truth the prosecutor has been unlawfully arrested and unlawfully handed over to the London police officers, so that he could be unlawfully taken out of the jurisdiction, and all this has been done in such a way as to deprive him of any opportunity to exercise his right under Article 40 of the Constitution to apply for an order of habeas corpus, then a gross injustice has been done. Can this Court on whom Article 40, 4, 2, of the Constitution places the duty of inquiring into any complaint of unlawful detention accept such a return as satisfactory? It has the obligation in the case of injustice done to vindicate the prosecutor's personal right not to be deprived of liberty save in accordance with law. It may be that it is in fact quite impossible for Inspector Ryan to secure the return of the prosecutor to this jurisdiction so that he may be produced in Court in obedience to the order of the Supreme Court; but what is in issue in these proceedings at this stage is the sufficiency of Inspector Ryan's return; and no such impossibility is stated therein. If injustice has been done to the prosecutor he is entitled to vindication; he is, I think, entitled to have it determined by this Court in these proceedings, and declared, that his claim that he was unlawfully deprived of his liberty was justified. The question whether or not it is absolutely impossible for Inspector Ryan to comply with the order of the Supreme Court may have to be considered at a later stage. I take the view that his return is not sufficient in law unless the arrest of the prosecutor and his transfer to the custody of the London police officers for conveyance out of the jurisdiction were made in accordance with law.
 The question whether the prosecutor was lawfully arrested and conveyed out of the jurisdiction depends, inter alia, upon the validity of the warrant upon foot of which he was arrested; and upon whether it was lawfully indorsed for execution by Deputy Commissioner Quinn for execution here. It is therefore necessary to examine the warrant and its endorsements. It bears an imprint of the Royal Arms of the United Kingdom and is headed, "Ealing Court in the County of Middlesex. Petty Sessional Division of Brentford." It is addressed to each and all the constables of the Metropolitan Police Force. It recites that an information on oath has been laid before the issuing Justice by Detective Constable Alan Johns of the Metropolitan Police, stationed at Wembley Police Station, that Philip Anthony Quinn, thereinafter styled the defendant, had on the 22nd August, 1962, at a named place in the said county stolen certain goods of the property of Dansette Products Ltd., by whom he was employed as a servant,
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 contrary to s. 17, sub-s. 1, of the Larceny Act, 1916. It commands those to whom it is addressed to bring the defendant before the Magistrates Court sitting at Ealing forthwith to answer to the information. It is dated the 12th July, 1963; bears the signature, "Robert Bailey, Justice of the Peace for the County first above mentioned," and bears a seal in the form of a crown. It has several endorsements. The first purports to be signed by Detective Constable Alan Johns and to certify that he has reason to believe that Phillip Anthony Quinn is to be found in Dublin. It is dated the 12th July, 1963. I shall refer to it as "the Gb endorsement." The next endorsement is dated the 15th July and purports to be signed by Deputy Commissioner Quinn. It is as follows:â€”"Proof upon oath having this day been produced before me that the signature 'Robert Bailey' to this warrant is in the handwriting of the Justice of the Peace within mentioned, I hereby endorse this warrant for execution in the City and County of Dublin." The endorsement directs the warrant to "The Superintendent, Garda Siochana, 'D' District, Bridewell Station, Dublin." The next endorsement is dated the 15th July and purports to be signed by Thomas F. Shaughnessy, Inspector (acting Superintendent), Garda Siochana, "D"District. It addresses the warrant for legal execution to Inspector Ryan and certain other named members of the Garda jointly or severally. There are two final endorsements purporting to be signed by Inspector Ryan and Constable Johns to the effect, respectively, that each has executed the warrant by arresting the prosecutorâ€”Inspector Ryan at 11 a.m. and Constable Johns at 11.30 a.m. on the 15th July.
 Counsel for the prosecutor have made several submissions as to the validity of the warrant and its endorsements. Similar submissions were made in the case of  The State (Potter) v. Ryan and Others  (unreported), in which judgment has just been delivered, and have been rejected.
 Counsel's first submission, as I understand it, was that if the prosecutor could not have been legally arrested on foot of the warrant in England he could not be legally arrested on foot of it here; that the matter of the validity of the warrant quaEngland was a matter of English law which has to be proved as a matter of fact by expert evidence, and this had not been done. Involved in this submission were the considerations (a) whether a Justice of the Peace in England has any legal authority to issue a warrant for the arrest of a person against whom an information has been sworn, charging him with a criminal offence; (b) whether the offence charged against the prosecutor was an offence against English law; and (c)whether the warrant was an instrument capable of legally
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 authorising those to whom it is addressed lawfully to arrest the prosecutor. For the reasons stated in my judgment in Hully's Case  (unreported) and  Potter's Case  (unreported) I am of opinion that the presumption of the identity of laws affords a complete answer to counsel's first submission.
 Counsel's next submission was that the warrant could not be validly endorsed for execution here because the Gb endorsement was not according to the Form Gb in the Schedule to the Petty Sessions Act. It is not, in fact, strictly in accordance with the Form. It certifies only that Constable Johns has reason to believe that the prosecutor is in Dublin, and does not certify the genuineness of the Justice's signature. In a case coming within the provisions of s. 29 of the Act the Justice's signature has to be verified on oath; and a Gb certificate to this effect is both insufficient and unnecessary. The departure from the form in this case is therefore of no significance.
 Counsel's next submission was that the Deputy Commissioner had no power to endorse the warrant for execution by anybody other than the "person bringing such warrant"and that he could not lawfully authorise any member of the Gardai to execute it. Sect. 31 of the Act authorises the execution of a properly endorsed warrant by "the person bringing the warrant" and also by all constables and peace officers of the county or place where the warrant is endorsed. The warrant in this case being endorsed in Dublin could be lawfully executed by any Garda stationed in Dublin. The Deputy Commissioner could properly address the warrant by endorsement to the Superintendent, "D" District, Bridewell Station, Dublin; and his Gb endorsement, though not strictly in accordance with the Form Gb in the Schedule, is, for the reasons stated later, perfectly in order. Counsel's submission cannot, in my opinion, be accepted.
 Counsel's next submission, if I understood it correctly, was that if Inspector Ryan had authority to execute the warrant he could do so only by himself conveying the prosecutor before the issuing Justice in England; and, alternatively, that if Constable Johns had authority to execute the warrant he could do so only by himself arresting the prosecutor in the first instance, and that taking over custody from Inspector Ryan was not an arrest. For the reasons stated in  Potter's Case  (unreported) I am of opinion that the person named in a properly endorsed English warrant can be lawfully arrested on foot thereof by any Garda of the county or place where the warrant has been endorsed, who can then lawfully hand over custody to the English police officer empowered to execute it, such as any of the constables to whom it was
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 originally addressed for execution. He must, however, deliver the warrant to the English police officer at the same time as he hands over custody of the person; and the officer then becomes, so to speak, the holder of the warrant in due course and the "person bringing such warrant" within the meaning of the expression as used in s. 31 of the Act. The act of Constable Johns in taking over custody of the prosecutor from Inspector Ryan was an arrest: see  In re  Ã“ LaighlÃ©is  (1).In my opinion counsel's submission is not well founded and should be rejected. Constable Johns, as a member of the London Metropolitan Police Force, to all constables of which the warrant was originally addressed, could lawfully execute the warrant by taking over the custody of the prosecutor from Inspector Ryan.
 Counsel's next submission was that the Deputy Commissioner's Gc endorsement was bad because it is not in accordance with the Form Gc in the Schedule, since it contains no recital that the whereabouts of the prosecutor had been certified to him. An exactly similar submission was made to this Court in  Potter's Case  (unreported), and was rejected for the reasons stated. There is no necessity, in my opinion, for such a recital where the warrant contains on one of its faces a proper Gb endorsement.
 Counsel's final submission was that Inspector Shaughnessy had no authority to direct execution of the warrant by Inspector Ryan and the other members of the Garda Siochana named in his endorsement. The fact that the Deputy Commissioner by his endorsement addressed the warrant to the Superintendent, "D" District, did not preclude its execution by members of the Garda other than the Superintendent. It did not mean that the Superintendent, or his acting deputy, Inspector Shaughnessy, must execute it personally. I can see no reason why he should not direct some of his subordinates to execute it.
 I am unable to accept any of these submissions made by counsel for the prosecutor and am satisfied to accept Inspector Ryan's return to the order of the Supreme Court as good and sufficient in law.

McLoughlin J. :â€”
 This matter comes before this Court as the result of an order of the Supreme Court, dated Tuesday, the 16th July, 1963. The operative part of that order reads:â€”"The Court doth order in accordance with Article 40, 4, 2, of the Constitution that Daniel Costigan, Commissioner of the Garda Siochana, Detective Inspector Matthew Ryan and Garda  (1) [1960] I. R. 93.
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 Samuel J. Bell do produce before the High Court (President's Court) at 11 o'clock in the forenoon of Friday, the 19th day of July, 1963, the body of the prosecutor Philip Anthony Quinn and do certify in writing the grounds of his detention and that the High Court do proceed as in the said Article provided." On that date, counsel appearing for the prosecutor and for the respondents, the President adjourned the hearing of the matter to a full Court of three Judges and the matter was heard before us on the 23rd, 24th, 25th, 26th and 29th July. The facts upon which the order of the Supreme Court was made are fully set out in the judgment of the Court, delivered by the Chief Justice, and I do not find it necessary to repeat them at this stage. I am satisfied, however, and I think it is clear from the judgment of the Chief Justice, the order of the Supreme Court was made on the assumption that the prosecutor then was, or might well be supposed to be in the custody of some members of the Civic Guards and within the jurisdiction of the Court. The application to the Supreme Court was an appeal ex parte from the refusal of an application for an order of habeas corpus made to Mr. Justice Teevan, also ex parte. It now transpires that the prosecutor had been arrested on the previous day, the 15th July, some time in the forenoon by Detective Inspector Matthew Ryan in company with two English police officers, driven from the vicinity of the Bridewell Garda Station in Dublin to the Border at Carrickarnon and there handed over to the custody of those English police officers and taken in a car of the Royal Ulster Constabulary and brought via Belfast to England and London. The prosecutor, in an affidavit sworn by him on the 20th July at Brixton Prison in the County of London and read by leave of the Court, states that some time on the morning of the 16th July he was remanded by the Magistrate at Ealing in custody to Brixton Prison on a charge that he stole Â£3,000 worth of transistor radios and other articles from Dansette Products Ltd., Brent Crescent, London. A photocopy of the warrant upon which the prosecutor was arrested in Dublin and handed over to the English police authorities has been given in evidence before us. It is dated the 12th July, 1963, headed "Ealing Court in the County of Middlesex, Petty Sessions Division of Brentford," and it is addressed to each and all the Constables of the Metropolitan Police Force, and recites:â€”"An information on oath this day laid before me the undersigned Justice of the Peace by Alan Johns, Detective Constable of the Metropolitan Police, stationed at Wembley Police Station, X-Division, that Philip Anthony Quinn of 155 Mortimer Road, Harlesden, N.W.10. on 22nd day of August, 1962, at" etc., and therein sets out a
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 charge of stealing of certain transistor radio sets alleged to be contrary to s. 17, sub-s. 1, of the Larceny Act, 1916, and continues:â€”"You are hereby commanded to bring the defendant before the Magistrates Court sitting at Ealing forthwith to answer to the said information." The warrant bears several endorsements: see the judgment herein of the President. Attached to the photo-copy warrant were the following photo-copy documents:â€”1, an affidavit of Detective Constable Alan Johns swearing to the signature and seal of the issuing Justice; 2, an affidavit of a senior legal assistant in the office of the Commissioner of Police swearing to the charge set out in the warrant constituting a criminal offence under the law of England.
 Each of the three persons directed by the Supreme Court to make a return to the order of the Supreme Court has done so by filing affidavits, all dated the 19th July. Mr. Daniel Costigan, the Commissioner of the Garda Siochana, says in his affidavit that he was not aware of the arrest or of the warrant for the arrest of the prosecutor until some time after 1 p.m. on Monday, the 15th July, and that he had not the prosecutor in his custody, nor was he then detained to the best of his knowledge, information and belief by any member or members of the Garda Siochana. Sergeant Bell of the Bridewell Garda Station said that since the making of the order absoluteâ€”it was made by the President of the High Court on the morning of the 15th July, 1963â€”he had not, nor had he then, the prosecutor in his custody. Detective Inspector Matthew Ryan, in his affidavit, detailed the arresting of the prosecutor at approximately 11.30 a.m. on the 15th July, 1963, upon a British warrant duly endorsed for execution in Ireland by Deputy Commissioner W. P. Quinn, and the handing over of the prosecutor, in the hallway of the Bridewell, to detective constables of the London Metropolitan Police. He further detailed the journey by a Garda car to the Border at Carrickarnon and he says that, since he observed the prosecutor crossing the Border at 1.10 p.m. in the custody of the English police constable, he had not since that time had him in his custody. These three persons were cross-examined on their affidavits. Of the evidence given by them I find it only necessary to quote the following:â€”
 Evidence of Commissioner Daniel Costigan:â€”"I cannot say how the warrant arrived in this case. I can't say if it was addressed to Detective Commissioner Quinn. Normally I back warrants only in the absence of the Deputy Commissioner, and I don't see these communications normally. Since 1 p.m. on the 15th July last I have had no control over
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 the prosecutor and no means of getting him back and I have made no endeavour to get him back."
 Evidence of Detective Inspector Matthew Ryan:â€”"I got the warrant, that is, the second warrant, from Detective Commissioner Quinn at 10 a.m. on the morning of the 15th July at the Depot, Phoenix Park. I was present in Court and had the warrant in my possession when the order was made by the President, Judge Davitt, on the morning of the 15th July. After the prosecutor was discharged by the President of the High Court I followed him when he went with his counsel to the ground floor of the building near Court No. 6. The prosecutor left his counsel there and went down the corridor towards the District Court and emerged from the building at the door leading into the District Courts and into the yard, where all the cars are parked. I went out of the yard ahead of him, and when he left the yard I beckoned him over to where I was standing outside the main entrance to the Bridewell Garda Station. I said to him:â€”'I am Detective Inspector Ryan, I have an English warrant for your arrest,' and I read it over to him. I said, 'Do you understand?' and he said, 'Yes.' I then told him I was handing him over into the custody of the two British policemen who were standing nearby. He did not at any stage say he wanted to see a solicitor. I knew at the time that I went into the Court with the second warrant that the prosecutor would be discharged on the first warrant and I then had the intention of re-arresting him on the second. I endorsed the warrant at Whitehall Garda Station, on the way up to the Border."
 In the circumstances which have come to light since the order was made by the Supreme Court I do not know what this Court is being asked to do. What order should be made by this Court in the new circumstances? The case for the prosecutor has been argued by Mr. MacBride and by Mr. O SÃochÃ¡in, but although they have raised numerous points with regard to the validity of the warrant, with regard to the constitutionality of the procedure for the execution of British warrants in this country, under the Petty Sessions Act of 1851, and as to what might be described as the sudden and expeditious nature of the arrest of the prosecutor under the second warrant, I do not think any effective order can properly be made by this Court. At the end of his argument, Mr. O SÃochÃ¡in did ask that the Commissioner, Detective Inspector Ryan, Sergeant Bell and Deputy Commissioner Quinn should be attached for contempt of Court. The only contempt alleged against anyone was the failure by Commissioner Costigan to take any steps to secure the return of
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 Quinn from his present custody in England. On this basis I see no reason why this Court should accept the burden of contention that has not even been fully argued as to the validity of the warrant, the lawfulness of the arrest, the constitutionality of the Petty Sessions Act, or the authority of persons in this country to back English warrants for execution in this country, but I do propose to say something on the contention that this Court should attach the persons I have mentioned for contempt of Court. On this branch of the case some authorities were referred to which it may be necessary for me to deal with, but, before doing so, I wish to make some remarks upon what I conceive to be the nature of the right of personal liberty and the right of persons to resort to the Court where liberty has been taken away not in accordance with law.
 The right to personal liberty goes back a long way in the history of the law. Formerly it was said to have been enshrined in the Charter of Magna Carta, and received further statutory recognition in the Habeas Corpus Act of 1849, and had a prominent place in the Constitution of SaorstÃ¡t Eireann, 1922, and, of course, now in our Constitution of 1937. Prior to the establishment of this State the way in which a person sought to enforce his right to liberty in the Courts was governed by procedure then in force. In order to understand the applicability of some of the cases to which we have been referred, it is necessary to state shortly what this special procedure was. A writ of habeas corpus being what is called, or described as, a King's writ or prerogative writ, did not issue at the instance of the party; a party aggrieved had to apply for the issue of the writ and get an order from the Court for its issue. The procedure was to apply to the Court for leave to issue the writ; that application was made ex parteand might be granted or a conditional order might be granted, directed to the party against whom it was intended to issue the writ, to show cause why it should not be issued; depending upon the cause shown the writ then might not be issued or might be directed to issue. If the writ was directed to issue, the party against whom it was directed was entitled then to make return to the writ. To what extent that procedure is now extant is a matter of some doubt, but, in any event, I do not think it matters in the circumstances of this case. It would appear to me at all events that the order of the Supreme Court is in the nature of a writ of habeas corpus,actually issued, and the return made to that writ by the person against whom it was directed is a return of "I do not detain and have not had under my detention or in my custody the body of the person in respect of whom complaint is made
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 that he is being unlawfully detained and I did not have such body in my custody or under my control at the time at which the order was made." There is no doubt that a return of a writ may be deemed insufficient and that a return which amounts to a disobedience of the order of the Court may be punished by attachment, but I am not aware of any case in which an order for attachment was made in a case where the act complained of or done by the party sought to be attached was an act done in purported exercise of a public duty before any application was made for the issue of a writ of habeas corpus.
 In this matter it should be realised that it is a matter which was directed to be heard by this Court under Article 40, 4, 2, of the Constitution. There is no motion in these proceedings asking for relief by way of attachment; there is no disobedience by any of the parties of any order of the Court; also, there is no appearance for one of the persons sought to be attached. Furthermore, the acts alleged to be contempt are acts which were done by executive officers in the ordinary execution of normal duty. I was not clear whether this Court is being asked to exercise its jurisdiction to attach at the instance of a party or its jurisdiction to commit of its own motion in exercise of its inherent power to punish for disobedience to a peremptory order. In this connection, see the case of  In re Earle (1) and the judgment of FitzGibbon J. therein, at page 501. In order to examine whether there is anything in the contempt alleged, I find it necessary to refer back for a moment to the earlier history of this case. On foot of the first warrant upon which the prosecutor was arrested and later discharged, the application to the Court for a conditional order was based upon several grounds. The principal ground seems to have been that the prosecutor was not the person referred to in the warrant, the name therein being Patrick Anthony Quinn, not Philip Anthony Quinn. As this conditional order was made absolute on consent it is not possible to state if, on that application, any of the other grounds would have been held to be good if cause had been shown. It was only to be expected, I would think, that a second warrant would issue in which the prosecutor would be properly described and that on his discharge on foot of the first warrant he would promptly be re-arrested on the second warrant. I think it is quite clear from the prosecutor's own affidavit that he expected this to happen on his release on the first warrant, and so it happened. Unless Detective Inspector Ryan should reasonably have assumed that the second warrant, properly describing the prosecutor, could be held  (1) [1938] I. R. 485.
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 to be bad on some other ground, for example, the constitutionality of the procedure under the Petty Sessions Act or the incompetence of Deputy Commissioner Quinn to back the warrant or for some other such reason, his ordinary course of duty was to do what he was directed by his superior to do and execute the warrant by arresting the prosecutor and handing him over to the British constables who were the persons responsible for bringing the prosecutor before the English magistrate, who issued the warrant.
 For myself, I cannot see how there was any contempt of Court on the part of anybody concerned in the execution of the warrant or any disobedience to any order of the Court.
 The issue of a second warrant to rectify a fault in a first warrant is no new thing. It happened in similar circumstances as far back as the year 1937 in the two  Kingston Cases (1).I do not think it is any fuction of mine, as a Judge, to advise either the Legislature or the Executive as to how they should carry out their functions. I suppose I am entitled to express the view that the procedure of executing English warrants would be better carried out by means of an extradition treaty rather than by the adoption of the procedure under the Petty Sessions Act. I suppose I am also entitled to express the view that as long as this procedure is the only procedure available for the purpose, it should be carried out subject to certain safeguards that the person arrested be told that he may seek legal advice if he wishes to challenge the legality of the arrest in accordance with his constitutional rights, and that he be given an opportunity to do so before being taken out of the jurisdiction of these Courts.
 I am perfectly satisfied that this Court has no jurisdiction in the circumstances of the case, as I find them, to order the committal of the persons named as respondents or any other person, because I hold, for reasons I shall later state, that the return made by the respondents to the order of the Supreme Court is a good and sufficient return. There are authoritative cases which illustrate the circumstances under which the remedy of attachment is called in aid for the enforcement ofhabeas corpusâ€”the  Barnardo Cases  and the  Matthews Case (2)referred to during the course of the argument, and the Irish case,  In re Earle (3), which was not referred to. The circumstances alleged to constitute contempt of Court in this case fall far short of the circumstances alleging the contempt in these cases, the facts of which are set out in the judgment of the learned President and which I need not repeat. For the facts in the  Earle Case , I refer to the report (3).
  (1) [1937] I. R. 483; 717.

 (2) 12 Ir. C. L. R. 233.

 (3) [1938] I. R. 485.
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 Although, as I have already said, it is desirable that a person arrested on a foreign warrant in this country should be given an opportunity to exercise his constitutional right to challenge the validity of his arrest before being taken out of the country, I do not agree with the view expressed by the President in his judgment that the proper procedure to have been adopted in this case was for the prosecutor to have been arrested on the second warrant before he had been discharged on the first one, in order to have the validity of the fresh warrant challenged in the proceedings relating to the first warrant. Such a procedure was not adopted in the  Kingston Cases (1);I have never heard of such a procedure being adopted before, and I can imagine many technical objections being taken to such a procedure. Furthermore, I think it is wrong to construe the return made by Detective Inspector Ryan in this case as the prosecutor contends it should be construed, simply:â€”"I have not had the prosecutor in my custody since before the making of the Supreme Court order. I did have custody of him, but I parted with the custody to another to avoid the making of an effective order." The way I read the return is this:â€”"I did have custody of the prosecutor, having arrested him in pursuance of a foreign warrant, apparently valid for execution in this country, authorising me to hand over such custody to an English police officer to be tried for a criminal offence in England. I cannot produce the warrant because, as I was bound to do, I handed it back to the English police officer when handing over custody of the prosecutor to him. I had no reason to suppose that the warrant, as endorsed by Deputy Commissioner Quinn, was not a valid warrant authorising me so to act."
 This interpretation of the return does not preclude the Court from enquiring into the validity of the warrant and, accordingly, before the case came to be argued before the Court as now constituted, the President required to have produced a copy of the warrant. To comply with this direction there was handed to the members of this Court what purported to be photo-copies of the warrant to which were attached photo-copies of two affidavits, one being by Detective Alan Johns, dated the 13th July, 1963, exhibiting by reference the warrant and testifying to the signature and seal of the issuing Justice of the Peace; the other, of the same date, by an English solicitor, exhibiting the warrant as being attached thereto and certifying the offence mentioned in the warrant to be a criminal offence under English law.
 Assuming that the photo-copies are what they purport to be, namely, photographs of an original warrant and of  (1) [1937] I. R. 483; 717.
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 affidavits relating to it, Mr. O SÃochÃ¡in made several submissions as to the validity of the warrant and as to the authority of a member of the Garda Siochana to execute it in the City of Dublin by arresting the prosecutor and handing him over in custody to Detective Constable Johns to be brought before the Justice of the Peace who issued the warrant to answer the information laid in the warrant. The warrant with its endorsements and the affidavits are identical in terms with the like documents in  Potter's Case  (unreported), which was fully argued before this Court, and the submission made in both cases cover the same ground. In accordance with our decision in the  Potter Case  (unreported), the submission made by Mr. O SÃochÃ¡in must be rejected.
 Most of the burden of arguing this case on behalf of the prosecutor was undertaken by Mr. O SÃochÃ¡in, and although he submitted that the three respondents and Deputy Commissioner Quinn should be committed for contempt, he stated the contempt to be the failure of these four persons to take any steps to secure the return of the prosecutor from England. To show the weakness of his challenge to the actual return made by the respondents I quote some passages from a written submission, which he handed into Court on the morning of the 24th July:â€”"As an absolute order of habeas corpus granted by the Supreme Court has not been complied with by the respondents the arguments regarding the validity of the warrant do not arise, it is possible that, in the circumstances of this case, the British authorities, out of respect for the order of the Supreme Court, would return the body of the prosecutor to Ireland if so requested by the Irish Governmentâ€”the Court might consider indicating that it would welcome any effort that might be made by the Government to secure the return to Ireland of the prosecutorâ€”that if the transfer of the prosecutor out of the jurisdiction was done through error or inadvertence then we feel certain that the Attorney General, and the Government here would co-operate with the Courts in endeavouring to secure this; without prejudice to these submissions, we are prepared to argue that the warrant is invalid if the Court so desires."
 What this Court has to determine is the sufficiency of the return made by the respondents to the order made by the Supreme Court to produce the body of the prosecutor. The return indicates why they are unable to comply with the order, and, in my opinion, on the evidence given and for the reasons which I have stated, it is a good and sufficient return.

Teevan J. :â€”
 I would accept Mr. McGonigal's submission. Even within

[1965]
1 I.R.
The State (Quinn) v. Ryan
Teevan J.
102
High Court.
 the authority of the  Matthews Case (1), I am of opinion that the return and plea of jurisdiction for the non-production of the body of the prosecutor, made by Inspector Ryan, in his affidavit of the 19th July, 1963, was good and sufficient return in law. (It has now been held good and sufficient in fact as well). I respectfully differ from the opinion of the learned President, that before pronouncing the return good the Court must examine and enquire into the validity of the warrant and its endorsements. The return shows that prior to the order of habeas corpus, Inspector Ryan's custody of the prosecutor had not alone ceased but had passed out of the respondent's power and control, so as to make it impossible for him to produce the body.
 Leaving out of account the cause shown by the respondent in the  Matthews Case (1) against the conditional order (without overlooking, however, its significance and importance to the particular case) and coming to the return to the writ, it seems to me that the return was held bad in law because of an insufficiency apparent in the return itself. At page 247, Hayes J. says:â€”"Taking the whole return together, as, I think, we are entitled and bound to do, and looking at the four corners of the writ and return, and giving to the return such a construction as we would give to a special plea of justification, it appears to me to convey that, previous to and on the 8th June, 1858, this child was in the actual custody and possession of Miss Aylward, and, being so in her possession, it was handed over by that lady, of her own authority, to Elizabeth Kenny; and that, while so in the possession of this Elizabeth Kenny (the nurse selected by Miss Aylward), the child was taken and removed from her custody and possession by some person unknown, without the sanction or authority of Miss Aylward; since which time Miss Aylward is unable to give any further account of the child, and, therefore, does not produce it. I hold this to be an insufficient answer to the writ. It does not traverse the suggestion of the writ, that Miss Aylward took the child, but, in fact, admits the taking by her. Neither does it show any sufficient legal excuse or justification for not obeying the writ, by producing the child in Court."
 Coming to the conclusion of his judgment, Hayes J. gives in form, to my mind, the principle on which the foregoing rested. He says (at pp. 252 and 253):â€”"When the Court can collect from the writ and return that the party has been in illegal custody, at a period antecedent to the issuing of the writ, it will not rest satisfied with the stereotyped form that, at the issuing of the writ, or at any time since, the party has not been in his possession, custody or power; but will insist  (1) 12 Ir. C. L. R. 233.
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 on the person to whom the writ is directed producing the party, or showing that he has lawfully discharged himself of such custody." Then, having referred to the case of  Rex v.Wright (1) he concludes in these words:â€”"Upon the whole of this case, I am of opinion that it sufficiently appears, from a perusal of the writ and return, that, at a period antecedent to the issuing of the writ, Miss Aylward had the child in her custody; and that a responsibility thereby attached to her, which, not being divested by any of the matters set forth in the return, still continues; and that the child not having been produced in obedience to the writ, an attachment ought to be awarded against her."
 The return made by Miss Aylward is cited in full in the report and supplies the facts upon which the return was held insufficient in law, although, as the President has shown, Lefroy C.J. seemed to treat it rather as a return insufficient in fact.
 In his affidavit of return Inspector Ryan says:â€”"At approximately 11.30 a.m. on the 15th day of July, 1963, I arrested the said Philip Anthony Quinn, on foot of a British warrant duly endorsed for execution in Ireland by Deputy Commissioner Quinn. The said arrest was carried out in Chancery Street immediately outside the Bridewell Station.
 Having arrested the said Philip Anthony Quinn I brought him into the hallway of the Bridewell and handed him over to Detective Constable Alan Johns and Police Constable Perry, both members of the London Metropolitan Police. At the same time, I handed Detective Constable Alan Johns the said original warrant and received from him a receipt"â€”and he exhibits this receipt.
 He then goes on to state that he accompanied the two British police officers and the prosecutor to the Border and saw all three of them cross into Northern Ireland, at 1.10 p.m. on the 15th July, 1963, that is, prior to the application made to me for a conditional order.
 There is nothing in that return (or elsewhere) to suggest that the parting with the custody by Inspector Ryan was equivocal, or for the purpose of evading or forestalling the process of the Court. There was nothing to show (as there was in the return in the  Matthews Case (2)) that at any stage the custody had ceased to be legal, or, for that matter (although the submission I am dealing with is independent of it), that it had been illegal at any stage. Inspector Ryan offers that the warrant was duly endorsed by the Deputy Commissioner for execution in Ireland, which should be taken to mean in accordance with the law as it then stood. So far as I recall,  (1) 2 Str. 915.

 (2) 12 Ir. C. L. R. 233.
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 counsel for the prosecutor did not challenge the factual substance of the return. It was, of course, put in issue when the President directed the respondents to produce and verify the warrant. I mean the facts pleaded were not thereafter challenged.
 I desire to draw attention to what I consider to be a vital distinction between the  Matthews Case (1) and  Barnardo Cases and cases like the present. The former cases were concerned with subjects taking or keeping custody of other subjects after such custody had become plainly illegal and with the added probability of designed evasion of legal process. The law never provided immunities for the like. With police and other peace officers making arrests on warrants the case is different. The law provides immunity where action is taken on warrants good on their face. Police officers are obliged to execute warrants entrusted to them, and are answerable for failure to do so; they have no choice or discretion in the matter.
 I agree that the principle cannot be variously stated, but I do not think that the distinction I refer to calls for any variation of, or exception from, principle, in favour of police officers.
 In the  Matthews Case (1) "the child still continued, in contemplation of law, to be in the custody, possession and power of Miss Aylward": per Hayes J., at page 250. Later, at the same page, Hayes J. (referring to the abduction alleged to justify non-production of the body) says:â€”"But is Miss Aylward to found a legal excuse upon a misfortune which resulted from her own misconduct and neglect?"and Miss Aylward's attitude and inactivity in regard to the alleged abduction "tends to raise in the mind a strong suspicion of secret management and connivance . . ."
 In handing over custody of the present prosecutor, Inspector Ryan was fulfilling a duty. I refer now solely to the act of handing over. The purpose of the arrest was to hand over the prisoner to the British authorities. Even if other things on the occasion remain, or are later to be found censurable, the act of handing over, of parting with the custody, was the performance of a legal duty as police officer, and I am discussing the legal interpretation of the return, the main pleas of which are cessation of custody before process and justification for non-production.
 In  Gossage's Case (2), Lord Esher, referring to the decision in  Tye's Case (3) to which he was a party, said (at p. 294):â€”"It was not necessary there to determine whether, if it could be shown that it was absolutely impossible in the nature of  (1) 12 Ir. C. L. R. 233.

 (2) 24 Q. B. D. 283.

 (3) 24 Q. B. D. 305.
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 things that he should produce the child, as for instance if it had since died, then a writ of habeas corpus ought to go merely for the purpose of punishing him, nor is it necessary to determine that question now. I have very little hesitation, however, in saying that, if the case could be brought up to that pitch, and if it could be shown that, however wrong the conduct of the person proceeded against had been, it had become absolutely impossible for him to produce the child, then the writ of habeas corpus ought not to go merely for the purpose of punishing a past illegality. In that case we did not think that any such absolute impossibility was made out. We intended to decide not, I think, that, if the production of the child was absolutely impossible, a writ of habeas corpus ought to go, but that, unless such absolute impossibility was clearly shown, it was no excuse for the defendant to show that he had illegally parted with the possession of the child under such circumstances that it would be extremely difficult or almost impossible for him to produce the child, seeing that such difficulty was the result of his own illegal act."
 The issue in  Gossage's Case (1) was whether the writ should go. Here we are concerned with the return. Even Fry L.J., who considered that a writ should not issue if it should appear to the Court to demand the impossible, said (at p. 299):â€”"Matters to which I will further refer create in my mind a great suspicion as to the circumstances under which the child was made over. I think that, where a child has been illegally handed over shortly before the issue of the writ, under circumstances of great suspicion, and which give reason to believe that it was done for the purpose of avoiding the exigence of a writ about to be issued, an exception arises to the general principles I have mentioned." At page 300, he says:â€”"If there be reason to believe that an illegal act has been done in order to defeat the anticipated process of the Court, and that on the issue of the writ, the person will ultimately be produced, then, in my opinion, the writ ought to go. In the present case the circumstances do, in my opinion, afford strong grounds for inferring that that is the real nature of the case." His judgment concludes with the words, "I think, therefore, that the true conclusion upon the materials before us is that the child was made over in order to evade process, and that if the process goes it is highly probable that the appellant may yet be able to produce the child . . ."
 I see a great distinction between cases such as those and the case of a policeman who, acting in pursuance of a warrant duly backed for execution here, effects an arrest, and who in pursuance of his duty has, before process, parted with his  (1) 24 Q. B. D. 283.
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 custody to the authorities of the place of issue. That apart, however, the probability which existed in the cases referred to, that, under the pressure of the Court process, the defendant might secure the return of the person formerly held by himâ€” in other words, that the pleaded impossibility was only a seeming impossibilityâ€”is out of such cases as the present. It would be absolutely impossible for Inspector Ryan to resume custody or otherwise secure production in Court of the prosecutor. The facts averred to in his affidavit reveal that impossibility.
 Furthermore, that impossibility appears to be recognised as such by the prosecutor's counsel in that, in their written submission, they requested this Court to use its endeavours towards procuring governmental intervention with the British authorities for the return of the prosecutor. As I read this submission it implies the concession that Inspector Ryan is powerless to produce, or to arrange for the production of, the prosecutor. This is not a case where the facts throw doubt on whether the respondent has truly ceased to have control over the prosecutor.
 The Court has, however, enquired into the arrest made by the respondent, Inspector Ryan, and into the validity of the warrant and its endorsements, and I agree with the judgment of the learned President, and with his conclusion, that the arrest and detention of the prosecutor, until he was handed over, were in accordance with law.

 From the above decision the prosecutor appealed to the Supreme Court (1). The grounds of the appeal were as follows:â€”
 "The High Court was wrong in law and in fact 1, in holding that the prosecutor was in lawful custody when arrested on the 15th day of July, 1963, for the purpose of being handed over to the police of another State to be removed out of the jurisdiction;
 2, In holding that the warrant on which the prosecutor was arrested was lawfully and validly executed by the arrest of the prosecutor by Detective Constable Alan Johns of 'X' Division of London Metropolitan Police at Bridewell Garda Siochana Station, in the City of Dublin, at 11.30 a.m. on the 15th day of July, 1963, as per return of execution shown on copy of said warrant exhibited by Detective Inspector Matthew G. Ryan in his affidavit of the 19th July, 1963;
 3, In holding that the provisions of s. 29 of the Petty Sessions (Ireland) Act, 1851, relating to the backing of  (1) Before Ã“ DÃ¡laigh C.J., Lavery, Kingsmill Moore, Haugh andWalsh JJ.
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 warrants by the Inspector General and the Deputy Inspector General of the Royal Irish Constabulary, are part of the law of Ireland by virtue of the Constitution of SaorstÃ¡t Eireann and of An Bunreacht;
 4, In holding that s. 29 of the Petty Sessions (Ireland) Act, 1851, which relates to the backing of warrants by the Inspector General and the Deputy Inspector General of the Royal Irish Constabulary was in force on the 6th day of December, 1962;
 5, In holding that the Adaptation Order was effective and made with statutory authority;
 6, In holding that the jurisdiction of the Inspector General and Deputy Inspector General of the Royal Irish Constabulary in backing warrants under s. 29 of the Petty Sessions (Ireland) Act, 1851, was qua Justice and not qua police officer;
 7, In holding that the requirement that the person backing the warrant should certify on the Form Gc to render the certificate effective had been complied with;
 8, In holding that the jurisdiction of the Inspector General and the Deputy Inspector General of the Royal Irish Constabulary to back warrants under s. 29 of the Petty Sessions (Ireland) Act, 1851, was qua Justice and not qua police officer as transferred to the District Court;
 9, In holding that the endorsement on the warrant by Deputy Commissioner W. P. Quinn was sufficient to justify the arrest despite the failure of the Deputy Commissioner to certify as required by Form Gc;
 10, In holding that the Adaptation Order could adapt or modify s. 29 of the Petty Sessions (Ireland) Act, 1851, so as to render the backing of a warrant effective in an area in which the Inspector General and the Deputy Inspector General never had jurisdiction, namely, the Dublin Metropolitan Police Area;
 11, In holding that to justify detention proof was not necessary or required (i) that the person issuing the warrant had jurisdiction to do so;
 (ii) That the offence charged in the warrant was at the time of arrest an offence against English law;
 (iii) That the warrant was effective in the area outside which it was issued and that it was a good warrant;
 (iv) That Detective Constable Alan Johns had jurisdiction to execute the warrant outside the area and jurisdiction in which it was issued;
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 12, In holding that the arrest and the detention of the prosecutor was good in law;
 13, In holding that the person issuing the warrant had jurisdiction to do so, that the offence charged was at the time of detention an offence against English law, and that the warrant was effective outside the area in which it was issued and was good despite the fact that, at the date and time when the warrant was issued, a warrant to like effect and purpose was already in existence and on which the prosecutor was arrested and held in custody, and that Detective Constable Alan Johns had jurisdiction to execute the warrant outside the area in which it was issued;
 14, In holding that Detective Inspector Matthew G. Ryan who arrested the prosecutor was entitled to release him to Detective Constable Alan Johns and that the said Detective Inspector Ryan was not bound to bring the prosecutor before the Justice who issued the warrant or any Justice;
 15, In holding that the provisions of s. 31 of the Petty Sessions (Ireland) Act, 1851, have not been affected by the provisions of the District Justices (Temporary Provisions) Act, 1923, s. 4, sub-ss. 3 and 4; the Courts of Justice Act, 1924, s. 89, sub-s. 4, and similar statutes of criminal jurisdiction and the Criminal Justice Act, 1951, s. 15, which provides that any person charged with an offence shall on arrest be brought before a Justice of the District Court having jurisdiction to deal with it, to be dealt with according to law;
 16, In holding that the provisions of s. 31 of the Petty Sessions (Ireland) Act, 1851, which provides for the bringing of the person arrested on a 'backed' English warrant before the Justice who had issued same have not been impliedly repealed by the effect of each, and the combined effect of all, the following statutes:â€”(a) District Justices (Temporary Provisions) Act, 1923, s. 4, sub-ss. 3 and 4; (b) Courts of Justice Act, 1924, s. 89, sub-s. 4; (c)Courts of Justice Act, 1928, s. 19; (d) Criminal Justice Act, 1951, s. 15;
 17, In holding that where a warrant is addressed to each and all of the constables of the Metropolitan Police Force it is effective outside the area of the jurisdiction of the Justice issuing same and of the County in which same was issued;
 18, In holding that the power to back a warrant which was executable in the Dublin Metropolitan Area in 1922 only by Justices can by reason of the Adaptation Order now be exercised by persons other than District Justices;
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 19, In holding that the provisions of s. 29 of the Petty Sessions Metropolitan Area on an endorsement by the Deputy Commissioner and An Garda Siochana" [sic];
 "20, In holding that where it appears the person named in the warrant was to be found in the police district of the Dublin Metropolis there was jurisdiction to address the warrant to persons other than the Commissioner of Police for the Metropolis.
 21, In holding that the magistrate who signed the warrant was a Justice of the Peace and that it was established on the warrant itself to that effect without proof;
 22, In holding that it was not essential that the warrant itself should show that the person signing it was a Justice of the Peace;
 23, In holding that the warrant for the taking of the prosecutor from the jurisdiction authorised his taking into the jurisdiction of Northern Ireland;
 24, In holding that the warrant authorised the taking of the prosecutor by Detective Constable Alan Johns after execution by arrest by him of the prosecutor through the Counties of Dublin, Meath and Louth, into the County of Armagh;
 25, In holding that the Petty Sessions (Ireland) Act, 1851, authorised the removal of the prosecutor from the jurisdiction to that part of Ireland which on the 7th day of December, 1921, opted to exercise jurisdiction independent of the Courts in this country;
 26, In holding that the arrest and handing over of the prosecutor for arrest to a member of a foreign police force and forcible deportation from out of the jurisdiction of the Court was not ultra vires An Bunreacht;
 27, In not holding that the action of Detective Constable Alan Johns of the London Metropolitan Police Force was a usurpation of powers conferred by statute to be exercisable by members of the Garda Siochana only;
 28, In holding that the arrest of the prosecutor on a second warrant and within the precincts of the Court was not a contempt of Court."
P. A. O SÃochÃ¡in S.C.  and D. E. Bell S.C.  (with themL. Meagher ) for the appellant (prosecutor):â€”
 The appellant has been deprived of his constitutional right to apply to the High Court to question the validity of the warrant under which he was arrested and to obtain an order of habeas corpus. He had been removed from the jurisdiction
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 before he was given any opportunity of applying to the Court; that is a clear breach of the provisions of the Constitution and brings the respondent into contempt of Court.
 By reason of the action of Inspector Ryan and his colleagues and subordinates the personal rights guaranteed to the citizen by the Constitution, and in particular the personal right of personal liberty guaranteed by Article 40, 4, 1, has been flouted. It is true that the provisions of the Petty Sessions (Ireland) Act, 1851, provide for the instant removal of a person arrested out of the jurisdiction of the Irish Courts; but, that being so, those provisions are repugnant to the provisions of the Constitution which guarantee the right of personal liberty and which guarantee the right to any such person to invoke the jurisdiction of the High Court; such provisions are contrary to and repugnant to the Constitution, which overrides all legislation.
 The case of  The State (Duggan) v. Tapley (1) is distinguishable from the present case in that, although it was there held that s. 29 was not repugnant to the Constitution, it was so held on the ground that Article 29 of the Constitution did not make international law a part of the domestic law of this State and that decision did not compare or set up s. 29 in opposition to Article 40 of the Constitution. All that was decided in that case was that there was no generally recognised principle in international law which forbade surrender in accordance with s. 29 of the Petty Sessions (Ireland) Act, 1851. That case decided that international law did not make it necessary that there should always be a judicial enquiry before an order of extradition was granted. In the  State (Dowling) v. Kingston (No. 2) (2) the prosecutorâ€”as in Tapley's Case (1) was exercising his right to apply to the Courts while he was present within the jurisdiction. Accordingly, the question of a conflict between s. 29 of the Act of 1851 and Article 40 of the Constitution never arose at all. In  Dowling's Case (2) the relevant provision was Article 6 of the Constitution of SaorstÃ¡t Eireann, but it is in much the same terms as Article 40 of the present Constitution.
 What the police have done in the present case is a violation of the prosecutor's right of personal liberty and is unlawful and accordingly the respondents are in contempt of Court.
Niall McCarthy S.C.  and SeÃ¡n Butler S.C.  (with them T. F.Donnelly ) for the respondents:â€”
 There is no doubt that an arrested person has a right to question the validity of his arrest in the Court, but the Petty Sessions (Ireland) Act operates immediately unless that person  (1) [1952] I. R. 62.

 (2) [1937] I. R. 699.
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 states that he wants to apply to the Court. The Act contains no express prohibition of immediate removal from the jurisdiction. The evidence shows that the prosecutor in this case did not make any enquiry or request to apply to the Court upon his arrest. Such a person has a right if he makes a request to have the legality of his arrest determined by the Court. If any person by whatever means deprives or endeavours to limit that right, he is acting wrongfully and acting contrary to Article 40 of the Constitution. Sect. 29 of the Act of 1851 authorises the instant removal of the prosecutor out of the jurisdiction unless he requests otherwise. That section, at the date of the happenings in this case, was part of the law of the State and as such was binding upon the police officers and they acted in accordance therewith and, therefore, lawfully.
 The relevant sections (ss. 29, 30 and 31) of the Petty Sessions (Ireland) Act, 1851, have already been held not to be repugnant or inconsistent with the Constitution of SaorstÃ¡t Eireann in  The State (Dowling) v. Kingston (No. 2) (1) and also not inconsistent with the provisions of the present Constitution in  The State (Duggan) v. Tapley (2). Those decisions are decisions of the Supreme Court and so are binding upon the Court. Therefore, the respondents, having acted in accordance with the law the validity of which has been decided, were acting perfectly lawfully and have not committed any breach of the Constitution or any wrong against the prosecutor.
 Furthermore, the provisions of ss. 29, 30 and 31 are not inconsistent with the Constitution because there is no command in those sections that a prisoner is to be instantly removed out of the jurisdiction. It is quite possible that those provisions may be operated in a manner completely consistent with the provisions of Article 40, 4, of the Constitution. If the sections made it mandatory immediately upon an arrest that the arrested person was to be removed out of the jurisdiction, then the situation might be different. However, as the sections do not do so, they are not inconsistent with the Constitution as they are capable of being operated in a manner consistent and consonant with the provisions of the Constitution.
 The Court adjourned on 25th June, so that notice might be served on the Attorney General in relation to the constitutionality or otherwise of the relevant sections of the Petty Sessions (Ireland) Act, 1851, and the hearing was resumed on the 13th July, 1964.
  (1) [1937] I. R. 699.

 (2) [1952] I. R. 62.
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Eoin Ryan S.C.  (with him D. P. Sheridan ) for the Attorney General:â€”
 The Petty Sessions (Ireland) Act, authorises the immediate removal of a prisoner from the jurisdiction without any opportunity of having recourse to the Courts, even though that may be deliberately contrived. It allows of his being"whisked" away. The constitutionality of the relevant sections has been already decided by this Court and the position is entirely covered by the two decisions of this Court, The State (Dowling) v. Kingston (No. 2) (1) and  The State (Duggan) v. Tapley (2). Those cases have established beyond argument the validity of the procedure followed in the present case. [He also referred to  Attorney General and the Minister for Posts and Telegraphs v. Coras Iompair Eireann (3); Morelle Ltd. v. Wakeling (4)].
P. A. O SÃochÃ¡in S.C.  in reply.
Cur. adv. vult.


Ã“ DÃ¡laigh C.J.  :â€”

31 July 


 The appellant in these proceedings in Philip Anthony Quinn, an Irish citizen.
 The proceedings arise out of Quinn's disappearance on Monday, the 15th July, 1963, at about 11.30 a.m.
 At 11.15 a.m. on the 15th July, 1963, the President of the High Court made absolute a conditional order of habeas corpusand ordered Quinn's release. Quinn was in the President's Court in the custody of Detective Inspector Matthew G. Ryan when his release was ordered.
 He walked with his junior counsel as far as Court No. 6. Counsel had business in that Court, and he agreed to meet Quinn outside Court No. 6 in a short while. When counsel came out from Court No. 6 Quinn was nowhere to be seen.
 Counsel (it would appear) got into communication with Quinn's solicitor, Mr. Concannon, who began enquiries without delay by going to the Bridewell Garda Station. He asked for Detective Inspector Ryan and he was told he was on holidays. He there interviewed an inspector and three sergeants. The inspector and two of the sergeants had no information to impart. The third sergeant, Detective Sergeant Friel, said he understood a warrant had been issued for Quinn's arrest but that he did not know the name of the Irish officer who had the warrant. A garda, whom Mr. Concannon was unable to identify, said that Quinn had gone to the Airport. Mr. Concannon went to the Airport and there searched in vain  (1) [1937] I. R. 699.

 (2) [1952] I. R. 62.

 (3) 90 I. L. T. R. 139.

 (4) [1955] 2 Q. B. 377; [1955] 1 All E. R. 708.
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 for his client. He returned to the Four Courts and made a further search without avail.
 In these circumstances Mr. Concannon instructed counsel to apply to Mr. Justice Teevan for a conditional order ofhabeas corpus to be directed to Detective Inspector Ryan and to the jailer of the Bridewell Garda Station. The application was made at 3.45 p.m. Mr. Justice Teevan refused it.
 Later that afternoon Mr. Concannon renewed his enquiries at the headquarters of the Metropolitan Division of the Garda Siochana in Dublin Castle. He obtained no information. Next he communicated by telephone with Garda Headquarters in Phoenix Park and formulated a number of questions for the attention of the Assistant Commissioner. He again telephoned Garda Headquarters that evening at about 9 p.m. when he was given the following message:â€”"Inform Mr. Concannon that Philip Anthony Quinn is not now in custody anywhere in the Dublin Metropolitan Division. Deputy Commissioner Carroll is not prepared to deal with this matter over the telephone but if Mr. Concannon wants to put any queries in writing he would deal with them the first thing in the morning."
 Having thus failed to obtain from the Garda authorities information as to his client's whereabouts Mr. Concannon instructed counsel on the following morning, the 16th July, 1963, to renew in this Court an application for a conditional order of habeas corpus by way of appeal from the refusal of Mr. Justice Teevan.
 This Court on that application made an order in the terms of Article 40, 4, of the Constitution directed to the Commissioner of the Garda Siochana, Detective Inspector Ryan and the jailer of the Bridewell Garda Station to produce the body of Philip Anthony Quinn in the High Court at 11 o'clock on the forenoon of Friday, the 19th July, 1963, and to certify in writing to that Court the grounds of detention. The order was directed to the Commissioner of the Garda Siochana in view of the evasive attitude of the Garda authorities to the proper inquiries of Quinn's solicitor.
 All three respondents filed affidavits by way of return to this Court's order, and a Divisional Court of the High Court, presided over by the President, by order dated the 18th November, 1963, held that the respondents' return was good and sufficient and ordered the prosecutor to pay the respondents' costs.
 The prosecutor has appealed.
 The respondents were cross-examined in the High Court on their affidavits.
 The prosecutor's account of his arrest and that given by
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 Detective Inspector Ryan differ in a number of respects: (i) the prosecutor says he was arrested in the west courtyard of the Four Courts; Inspector Ryan says he made the arrest in Chancery Street, the public street adjoining this courtyard.
 (ii) The prosecutor says that the warrant was neither shown nor read to him; the Inspector says he read the warrant over to the prosecutor, asked him did he understand it and cautioned him, using the usual form of caution.
 (iii) The prosecutor says he told Inspector Ryan he wished to see his solicitor and that he was answered by Detective Constable Johns, who said:â€”"You can see a solicitor when you get to London"; Inspector Ryan says the prosecutor did not on arrest or at any other time say he wanted to see his solicitor.
 (iv) The prosecutor says he was put into a motor car and driven first to a Garda Station (which is identified as Whitehall Garda Station) and then to the Northern Ireland boundary post at Carrickarnon; Inspector Ryan says there was an initial visit to the Bridewell Garda Station.
 The President of the High Court accepted the prosecutor's account; his two colleagues do not appear to have addressed themselves specifically to the important differences in the two accounts. The President called attention to the fact that Inspector Ryan in his affidavit said expressly that the prosecutor did not ask him or anyone else in his presence and to his knowledge for sight of the warrant, while on cross-examination the Inspector said he read the warrant over to the prosecutor and asked him did he understand it. When the President asked the Inspector how he came to leave out of his affidavit that he read over the warrant to the prosecutor the Inspector answered:â€”"Well, I was in the hands of my legal advisers."
 I do not propose to rest my opinion upon any matter where the account of the prosecutor and the account of Inspector Ryan are at variance; I do not find it necessary to do so.
 The following facts are clearly established: I set them out in a chronological table:â€”

 Saturday, 6th July, 1963.

 The prosecutor was arrested in Dublin on an earlier warrant and lodged in the Bridewell Garda Station.

 Sunday, 7th July, 1963.

 The President granted a conditional order of habeas corpusupon the ground that the person
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 named in the warrant was not the prosecutor. The order was directed to Detective Inspector Ryan and the jailer of the Bridewell Garda Station.

 Friday, 12th July, 1963.

 A new warrantâ€”the warrant in question in these proceedings â€”was issued in London in respect of Philip Anthony Quinn, which is the prosecutor's correct name.

 Saturday, 13th July, 1963.

 Inspector Ryan was advised that afternoon that the earlier warrant was bad.

 Monday, 15th July, 1963.
 10 a.m.

 Inspector Ryan was handed the new warrant by Sergeant Dunne at Garda Headquarters where the office of Deputy Commissioner Quinn is situated. The warrant had already been backed for execution by Deputy Commissioner Quinn.

 10.30 a.m.

 Sergeant Bell entered the prosecutor's cell in the Bridewell and told the prosecutor to pack all his belongings and to be ready to leave at a moment's notice. The prosecutor packed his belongings as directed.

 10.30 a.m.

 A conference attended by Commissioner Costigan and Deputy Commissioner Quinn began in Garda Headquarters and finished at 12.30. In the course of this conference Deputy Commissioner Quinn informed the Commissioner that arrangements had been made for the conveyance of a prisoner to Great Britain via the Border. The Commissioner did not then realise that the prisoner referred to was Philip Anthony Quinn.

 10.45 a.m.

 Inspector Ryan arrived at the Four Courts accompanied by
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 Detective Constable Johns of the London Metropolitan Police Force.

 11 a.m.

 Counsel for Inspector Ryan applied ex parte to the President of the High Court to discharge the prosecutor. President directed that the prosecutor and his counsel should be present in Court.

 11.15 a.m.

 The prosecutor is brought to the President's Court and counsel for Inspector Ryan renews his application in the presence of junior counsel for the prosecutor. The prosecutor is ordered to be released.

 11.20/25 a.m.

 Prosecutor parts company with his counsel outside Court No. 6 and arranges to meet him there after counsel has attended to some business in that Court. He is apprehensive that he may be arrested.

 11.30 a.m.

 The prosecutor is re-arrested, either in the west courtyard of the Four Courts or in Chancery Street, and is handed over into the custody of Detective Constable Johns and Constable Perry. A Garda car is in attendance close by; after a brief delay the prosecutor is put into the back of the car and Inspector Ryan sits into the car beside the driver. A short stop is made at Whitehall Garda Station when Inspector Ryan made a telephone call on official business.

 12.30â€”1 p.m.

 At lunch, following upon the termination of the Garda Commissioner's conference at 12.30 p.m., the Commissioner for the first time realised that the prisoner referred to by Deputy
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 Commissioner Quinn was Philip Anthony Quinn. Deputy Commissioner then told the Commissioner (in the words of the Commissioner) the full story of the making absolute of the order, of the re-arrest of the prosecutor and of his conveyance (sic), and of the arrangements that had been made for his conveyance to the Border.

 1.10 p.m.

 The Garda car crosses the Border at Carrickarnon and the prosecutor is taken to Belfast.

 9.10 p.m.

 The prosecutor is taken on board the Heysham boat for England by Detective Constable Johns and Constable Perry and in their custody.

 It should be added that no notification was given to the prosecutor's solicitor of the respondents' intention to apply to the President to discharge the prosecutor, nor was the President informed when the application was made to him that it was proposed to re-arrest the prosecutor immediately and that police officers were then sitting in Court with a new warrant ready to execute this purpose.
 From this survey of the evidence it becomes clear that a plan was laid by the police, Irish and British, to remove the prosecutor after his arrest on the new warrant from the area of jurisdiction of our Courts with such dispatch that he would have no opportunity whatever of questioning the validity of the warrant. It is also clear that the applicant's solicitor was refused information (and in one instance supplied with misinformation) as to his client's whereabouts while his client was still within the jurisdiction, and that this refusal was persisted in while the prosecutor was still in Northern Ireland.
 It should be pointed out that in zeal for celerity of action the plan provided for sending the prosecutor into Northern Ireland where on no view of the law he was authorised to be sent. The authority of the warrant (if authority it had) was to transmit him to Britain. To have done this would, however, have involved delay in Dublin while the departure of aeroplane or ship was awaited. But any delay within the jurisdiction might have afforded the prosecutor's solicitor an opportunity to challenge the validity of the new warrant in

[1965]
1 I.R.
The State (Quinn) v. Ryan
 Ã“ DÃ¡laigh C.J.
118
Supreme Court.
 the Courts and this would have set at nought the whole purpose of this plan.
 In plain language the purpose of the police plan was to eliminate the Courts and to defeat the rule of law as a factor in Government.
 Two main questions have arisen on the argument of this appeal. The first concerns the construction of the Petty Sessions (Ireland) Act, 1851, and the second, arising out of the first, concerns the question of the constitutionality of the Act.
 The question of construction is this: whether, when a person has been arrested under a British warrant which has been backed for execution under the provisions of s. 29 of the Act, the Act purports to authorise the immediate removal of the prisoner out of the jurisdiction without his being afforded a reasonable opportunity of applying to the Courts to question the validity of such warrant? If this is the correct construction of the Act, then, there arises the second question, whether or not the Act in so authorising is consistent with the Constitution? Article 50 of the Constitution continues in force the laws in force in SaorstÃ¡t Eireann, subject however to the Constitution and to the extent to which they were not inconsistent therewith.
 The submission made on behalf of the Attorney General (who is a notice party only) was both forceful and unequivocal. As to the construction of the Act, it was that the Act authorises a prisoner's immediate removal without opportunity of having recourse to the Courts, even though this is deliberately contrived: it allows (as it was said) of his being"whisked" away. As to constitutionality, the submission was that the judgment of the Supreme Court in  The State (Dowling) v. Kingston (No. 2) (1) and  The State (Duggan) v.Tapley (2) had established, beyond recall, the validity of this procedure.
 The position taken up on behalf of the respondents was more equivocal. The Attorney General's submission, it was said, was "supported" and, then, "qualified." The qualification was this: an arrested person has a right to question the validity of his arrest in the Courts, but the Act operates immediately unless the prisoner says he wants to apply to the Courts. The Act, it was said, contains no express prohibition of immediate removal.
 In my opinion the Attorney General's first submission is well founded. The Petty Sessions (Ireland) Act, 1851, does purport to authorise removal from the jurisdiction instanter without any opportunity, reasonable or otherwise, to invoke the Courts. There can be little doubt that this was the purpose  (1) [1937] I. R. 699.

 (2) [1952] I. R. 62.
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 of the Act when it was enacted. Ireland was then part of the entity known as the United Kingdom of Great Britain and Ireland and was in enjoyment of the benefits of the Act of Union. One of these benefits was the free interchange of alleged offenders subject to the formality of local backing of warrants.
 However unreal, the theory was that an Irishman, as a subject of the Queen, should have been as happy, safe and as much at home in Britain as in Ireland. The backing provisions of s. 29 of the Act are the counterpart of the provisions of s. 27, para. 3, for the backing of Irish warrants into Britain; and both sets of provisions are a mere extension of the inter-district and inter-county backing provisions of sect. 26. The whole pattern (understandably in what was a homogeneous political system) is a pattern of domestic dealing; and no question could arise of an arrested person not being in a position to invoke the Courts: the Queen's Courts were as much, if not more so, in Britain as in Ireland.
 There is, in my opinion, no room here for the doctrine advanced in argument by counsel for the respondent police officers that the Act should be construed to accord with the Constitution. A basis can be found for such an approach in construing an Act of the Oireachtas; it is entirely lacking in the case of a statute of the British Parliament.
 I now turn to an examination of the constitutionality of the provisions of the Petty Sessions (Ireland) Act, 1851, touching the backing of British warrants for execution in Ireland.
 As I have already said, counsel for the Attorney General relied upon two cases as establishing the constitutionality of s. 29 having regard to the provisions of the Constitution of Ireland.
 First, as to  Dowling's Case (No. 2) (1): (i) This is a decision based on the terms of Article 6 of the Constitution of the Irish Free State. (ii) It is a decision of the Supreme Court of the Irish Free State. (iii) The ratio of the decisions is an affirmation of  The State (Kennedy) v. Little (2), in which the Court rejected an attack upon the constitutionality of the Fugitive Offenders Act, 1881. This Act does not permit of an arrested person being removed from the jurisdictioninstanter; on the contrary, it requires that he must be brought before a magistrate before removal.
 Chief Justice Sullivan, at p. 731, says:â€”"The same argument that Mr. Ryan addressed to us in this case was advanced on behalf of the prosecutor in  The State (Kennedy) v. Little (2)in support of the contention that the Fugitive Offenders Act, 1881, was inconsistent with the Constitution, but it was  (1) [1937] I. R. 699.

 (2) [1931] I. R. 39.
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 rejected by the High Courtâ€”Johnston, Hanna, and O'Byrne JJ.â€”and the decision of the High Court was affirmed by this Court on appeal. I am of opinion that s. 29 is not inconsistent with the Constitution, and it, therefore, continued to be of full force and effect after the Constitution had come into operation."
 Mr. Justice FitzGibbon, at p. 746, took the same ground:â€”"Upon the other main question, the alleged inconsistency between the provisions of the Petty Sessions (Ireland) Act, 1851, s. 29, and the Constitution, I am of opinion that it is covered by the decision of this Court in  The State (Kennedy) v.Little (1)."
 Mr. Justice Meredith, at p. 758, also saw no distinction between the Fugitive Offenders Act and the Petty Sessions Act provisions, and he accepts  The State (Kennedy) v. Little (1)as ruling the case (pp. 758-9).
 Mr. Justice Geoghegan is to the same effect: see page 759.
 Mr. Justice Murnaghan agreed with the Chief Justice and Mr. Justice FitzGibbon on the question of the constitutionality of the statute (p. 752).
 Counsel referred the Court to a passage in the report of Dowling's first application:  The State (Dowling) v. Brennan (2).There Gavan Duffy J. (as he then was) in the course of the argument said to counsel for the Attorney General:â€”"Under this procedure a man could be arrested and removed from this country without any opportunity of appearing before a Court here. Under the Fugitive Offenders Act, 1881, were there not safeguards?"
 This seems to be an advertence by Mr. Justice Gavan Duffy to the point raised in this case, but the point was not taken by counsel nor was it considered by the Court. In fact Dowling in that application and in his second application was exercising the right which the prosecutor here complains he was not permitted to exercise, i.e., an opportunity to question the validity of the warrant on foot of which he was arrested.
 It requires to be said that a point not argued is a point not decided; and this doctrine goes for constitutional cases (other than Bills referred under Article 26 of the Constitution and then by reason only of a specific provision) as well as for non-constitutional cases.
 The second of the two cases relied upon,  Tapley's Case (3),was a decision under the Constitution of Ireland. The argument presented on behalf of the prosecutor was that  Dowling's Case (No. 2) (4) was to be distinguished by reason of the provisions of Article 29 of the Constitution, which deals with  (1) [1931] I. R. 39.

 (2) 71 I. L. T. R. 131, at p. 134.

 (3) [1952] I. R. 62.

 (4) [1937] I. R. 699.
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 "international relations." Gavan Duffy P. in the course of his judgment in the Divisional Court said, at p. 64:â€”"I fail to discern in the present case anything in law (except Article 29 of the Constitution) to distinguish it in principle from the case of  The State (Dowling) v. Kingston (No. 2) (1) . . . I shall therefore confine myself in the main to an examination of Article 29, governing our international relations." Haugh and Kingsmill Moore JJ. concurred.
 Chief Justice Maguire delivered the judgment of the Supreme Court. He said, at p. 75:â€”"Apart from Article 29 of the Constitution, upon which the main reliance was placed, Mr. Ryan contended that the section was inconsistent with Articles 1, 5, 6 and 9 of the Constitution.
 The Court agrees with the President of the High Court that there is nothing in the Constitution, save Article 29, to distinguish the present position from that existing in  The State (Dowling) v. Kingston (1).
 The question whether Article 29 of the Constitution has altered the position has been fully argued and is, in fact, as the learned President has said, the main question to be examined."
 This brief examination is enough to dispose of the cases of Dowling (No. 2) (1) and  Tapley (2). It should be added that Tapley, like Dowling, had an opportunity of challenging the validity of the warrant under which it was proposed to send him out of the jurisdiction.
 The Court had no argument advanced to it in support of the constitutionality of s. 29 of the Petty Sessions (Ireland) Act, 1851, by counsel for the Attorney General other than the argument based on the  Dowling (No.  2) (1) and  Tapley (2)cases.
 Counsel for the respondent police officers did, however, say there was a constitutional right of resort to the Courts but only if one specifically asked for it. This matter has been fully examined by Mr. Justice Walsh in the judgment he is about to deliver. I agree with that judgment and the conclusion he reaches that the Petty Sessions (Ireland) Act, 1851, s. 29, and the consequential provisions are repugnant to the Constitution and invalid.
 The claim made on behalf of the police to be entitled to arrest a citizen and forthwith to bundle him out of the jurisdiction before he has an opportunity of considering his rights is the negation of law and a denial of justice.
 It remains now to consider what is the effect of s. 29 of the Petty Sessions (Ireland) Act, 1851, being held to be repugnant to the Constitution.
  (1) [1937] I. R. 699.

 (2) [1952] I. R. 62.
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 On behalf of Inspector Ryan it has been submitted that the return he makes to the order of this Court is good and sufficient: that he no longer has custody of the prosecutor.
 The action which Inspector Ryan took with regard to the prosecutor was taken in disregard of the prosecutor's constitutional rights, and the return he makes to the order of this Court is in effect this: that he should not be held answerable by this Court because he has succeeded by reason of careful planning and the celerity of his action in preventing the prosecutor from obtaining effective relief in the Courts.
 It was not the intention of the Constitution in guaranteeing the fundamental rights of the citizen that these rights should be set at nought or circumvented. The intention was that rights of substance were being assured to the individual and that the Courts were the custodians of these rights. As a necessary corollary it follows that no one can with impunity set these rights at nought or circumvent them, and that the Courts' powers in this regard are as ample as the defence of the Constitution requires. Anyone who sets himself such a course is guilty of contempt of the Courts and is punishable accordingly.
 The proper order to be made in respect of Detective Inspector Matthew G. Ryan is that he be served with notice to show cause why he should not be held to be guilty of contempt of the Courts and dealt with accordingly.
 As the Long Vacation intervenes he will have until the opening day of the Michaelmas Term to file such further affidavits as he may be advised. The matter will be listed again in this Court on Monday, 2nd November, at 11 o'clock in the forenoon.
 It is not shown that the other respondents were concerned in the planning or execution of the police action taken in regard to the prosecutor; their returns may therefore be deemed good and sufficient. There is, however, evidence that others played an active role in either the planning or execution of the police action taken in regard to the prosecutor.
 The evidence at present before the Court points to Deputy Commissioner Quinn as a person who was foremost in the planning of the police action and points to the two British policemen, Detective Constable Johns and Constable Perry, as persons who engaged in both the planning and execution of the police action, all with the same general purpose of depriving the prosecutor of a reasonable opportunity of exercising his constitutional right of applying to the Courts to question the validity of the warrant under which he was arrested.
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 Orders will therefore issue in respect of Deputy Commissioner Quinn and Detective Constable Johns and Constable Perry in the same terms as the order made in respect of Detective Inspector Ryan, with the same concessions with regard to the time for showing of cause and listing as is proposed in the case of Detective Inspector Ryan.
 Notice of the Court's orders in respect of Detective Constable Johns and Constable Perry will be sent to them by registered post, c/o The Commissioner of London Metropolitan Police.

Lavery J. :â€”
 I agree with the judgment of the Chief Justice and with the order he proposes. I have read the judgment which Mr. Justice Walsh will deliver and I also agree with it.

Kingsmill Moore J. :â€”
 In my opinion the terms of ss. 29, 30, 31 of the Petty Sessions Act, 1851, purport to authorise the removal from Ireland, under a British warrant, properly endorsed, of the person named in such warrant; and to authorise the removal with such speed and in such circumstances as are calculated to defeat his constitutional right to apply to the High Court under Article 40, 4, of the Constitution. To this extent these sections are in conflict with the provisions of the Constitution and must be considered invalid and no longer part of the law of Ireland.
 The judgments in  The State (Dowling) v. Kingston (No.  2) (1)and  The State (Duggan) v. Tapley (2) are not based on, nor do they advert to, the above consideration and even if it was touched on in the arguments (which seems doubtful) it was certainly not pressed or fully argued. These judgments therefore cannot be regarded as having decided the point.
 I agree with the Chief Justice and Mr. Justice Walsh that the facts proved in this case point to a deliberate and concerted attempt to remove the prosecutor from the jurisdiction in such a manner and with such celerity as would render it difficult, if not impossible, to exercise his constitutional right of applying to the Courts; and I agree with the action proposed by the Chief Justice.

Haugh J. :â€”
 I agree with the judgments which have just been delivered and with the judgment about to be delivered.
  (1) [1937] I. R. 699.

 (2) [1952] I. R. 62.
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Walsh J. :â€”
 Among the personal rights guaranteed by the Constitution is the right not to be deprived of personal liberty save in accordance with law: Article 40, section 4, sub-section 1. At sub-section 2 it is provided that upon complaint being made by any person to the High Court (and, therefore, on appeal to this Court) that he is being unlawfully detained his release must be ordered unless the Court is satisfied that he is being detained in accordance with law. At section 3 the State guarantees in its laws to respect and, as far as practicable, by its laws to defend and vindicate the personal rights of the citizen and in particular by its laws to protect as best it may from unjust attack, and in the case of injustice done, vindicate the right, person, good name and property rights of every citizen. At section 4, sub-section 3, of Article 40 the Constitution recognises the possibility of a person's detention being in accordance with a law but such law being invalid having regard to the provisions of the Constitution.
 It is quite clear that a right to apply to the High Court or any Judge thereof is conferred on every person who wishes to challenge the legality of his detention. It must follow that any law which makes it possible to frustrate that right must necessarily be invalid having regard that provision of the Constitution. One very effective method of frustrating this right of access to the High Court would be to make it physically impossible for the person detained to apply to the Court by removing him out of the jurisdiction before he would have had an opportunity of doing so. Any law authorising the removal of a detained person out of the jurisdiction must, to avoid the taint of unconstitutionality, permit the detained person to remain or to be kept within the jurisdiction for such a length of time as would afford him a reasonable opportunity to consider and, if he so desired, to exercise his constitutional right to apply to the High Court for the purpose of questioning the validity of his detention.
 In the present case the prosecutor had been removed to a place outside the jurisdiction, namely, across the Border, within two hours of his arrest in the immediate vicinity of these Courts. It was submitted on his behalf, and indeed agreed to and urged on behalf of the Attorney General and the respondents, that under the provision of ss. 29, 30 and 31 of the Petty Sessions (Ireland) Act, 1851, a person arrested within the jurisdiction upon a warrant issued in any of those places outside the jurisdiction which are set out in s. 29, may be removed instanter out of this jurisdiction. It was further submitted on behalf of the Attorney General and the respondents that a person arrested under those statutory provisions
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 could exercise his Constitutional right to invoke the High Court only if he were fortunate enough to gain access to the Court before his removal from the jurisdiction and that the existence of such a constitutional right did not in any way act as a bar or a stay upon the execution of the powers conferred upon the Gardai or other police officers by the sections referred to.
 Acts of the Oireachtas enjoy the presumption of being not repugnant to the Constitution in force at the date of their enactment unless such repugnancy be clearly shown. Acts of the Parliament of the former United Kingdom of Great Britain and Ireland, of which the Petty Sessions Act, 1851, is one, enjoy no such privileged position. By virtue of Article 50 of the Constitution the Petty Sessions Act, 1851, continued to be in force after the coming into operation of the Constitution only to the extent to which its provisions were not inconsistent therewith. Article 50, is, of course, not confined to statutes of the former United Kingdom but refers to all laws in force in SaorstÃ¡t Eireann immediately prior to the coming into operation of the present Constitution. Article 73 of the Constitution of SaorstÃ¡t Eireann provided that subject to that Constitution and to the extent to which they were not inconsistent therewith the laws in force in SaorstÃ¡t Eireann at the date of the coming into operation of that Constitution should continue to be of full force and effect until either repealed or amended by the Oireachtas. Thus the provisions of the Petty Sessions Act, 1851, never enjoyed under either Constitution a presumption of constitutionality.
 It has been urged upon this Court on behalf of the Attorney General and on behalf of the respondents that these sections have already been held to be not inconsistent with the Constitution of SaorstÃ¡t Eireann in  The State (Dowling) v.Kingston (No.  2) (1) and not inconsistent with the provisions of the present Constitution in  The State (Duggan) v. Tapley (2).It has been further urged that these decisions are binding upon this Court. It is unnecessary in this ease to explore the consequences of the fact that this Court is not the Court which decided either of those cases; this Court was established in 1961. It is also unnecessary to express any final view upon the constitutionality of subjecting this Court (as distinct from all other Courts set up under the Constitution) to the rule ofstare decisis. Neither is it necessary to discuss in detail the question of whether in the case of a Court of final appealstare decisis can ever be anything more than judicial policy, albeit strong judicial policy. However, in view of the implications in the submissions advanced in this Court on behalf  (1) [1937] I. R. 699.

 (2) [1952] I. R. 62.
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 of the Attorney General and of the respondents it must be clearly stated, though one would have hoped it should not have been necessary to do so, that this Court is the creation of the Constitution and is not in any sense the successor in Ireland of the House of Lords. The jurisdiction formerly enjoyed by the House of Lords in Ireland is but part of the much wider jurisdiction which has been conferred upon this Court by the Constitution. I reject the submission that because upon the foundation of the State our Courts took over an English legal system and the common law that the Courts must be deemed to have adopted and should now adopt an approach to Constitutional questions conditioned by English judicial methods and English legal training which despite their undoubted excellence were not fashioned for interpreting written constitutions or reviewing the constitutionality of legislation. In this State one would have expected that if the approach of any Court of final appeal of another State was to have been held up as an example for this Court to follow it would more appropriately have been the Supreme Court of the United States rather than the House of Lords. In this context it is not out of place to recall that in delivering the judgment of the Supreme Court in  In the Matter of Tilson Infants (1) Mr. Justice Murnaghan stated, at p. 32:â€”"It is not a proper method of construing a new constitution of a modern state to make an approach in the light of legal survivals of an earlier law."
 So far as the provisions of the Constitution itself bear upon the place of stare decisis in constitutional cases the provisions of section 3, sub-section 3, of Article 34, which is an amendment to the Constitution as enacted by the People, appear to me to clearly indicate that it is only in the case of a law or a provision of a law, the Bill for which had been referred to the Supreme Court by the President under Article 26 of the Constitution, that there is no longer jurisdiction in any Court to question the constitutional validity of that law or that provision of that law. It has been submitted on behalf of the Attorney General and the respondents that this amendment to the Constitution was designed only to meet a possible argument that because it was a Bill which had been approved by the Court that the law when enacted would be open to challenge again once it was signed by the President and that it was to be inferred from this provision that the Constitution impliedly imposed the rule of stare decisis in respect of constitutional cases. In my view this contention is quite unsustainable and it would be strange indeed if the Constitution in making such an express provision for Bills only  (1) [1951] I. R. 1.
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 would leave unexpressed but to be inferred a provision in similar terms applicable to Acts. To my mind the absence of such an express provision is an indication that the People in enacting this Constitution and the Oireachtas in amending it within the period limited by the transitory provisions of the Constitution, which have since expired, had no intention of creating by inference only a situation in which a decision of this Court upon the interpretation of the Constitution could be altered only by way of a national referendum for the purpose of amending the Constitution. Far from being daunted by this formidable but inescapable conclusion arising from their submissions counsel for the Attorney General and for the respondents urged that this was the position envisaged by the Constitution. Having regard to the express provision of the Constitution I have no hesitation in rejecting the submissions which lead to such a conclusion. This is not to say, however, that the Court would depart from an earlier decision for any but the most compelling reasons. The advantages ofstare decisis are many and obvious so long as it is remembered that it is a policy and not a binding, unalterable rule.
 Acts of the Oireachtas are, as I have already stated, presumed to be valid and not repugnant to the Constitution under which they were enacted. If, therefore, an Act or a section of an Act is unsuccessfully challenged as to its validity, the rejection of that challenge is not what gives validity to the Act. The Act continued to enjoy its original presumption of validity. A challenge to an Act based on a particular ground or upon several particular grounds does not ordinarily, if ever, involve an examination of every possible ground of invalidity and the decision of a Court in rejecting the challenge is a decision that the presumption of validity has not been displaced by any of the grounds advanced in support of the challenge. In contrast, the Constitution expressly provides in the case of Bills referred to the Supreme Court that by the operation of Article 26 and Article 34, section 3, sub-section 3, of the Constitution a decision of this Court concludes all points in respect of the Bill or a provision  of the Bill, as the case may be, which is referred to it. In such ease this Court gives an advisory opinion upon a reference unlimited as to grounds with the consequence that if in the opinion of this Court the Bill or the specified provision thereof is not in any respect repugnant to the Constitution or to any provision thereof, the President shall sign the Bill. One can therefore readily appreciate that the reason for such an express provision in the Constitution was to avoid the anomaly of a judicial review of legislation which only became law upon the advice of this Court after an unrestricted examination of
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 the measure which thus acquired validity from the judgment of this Court.
 It remains to consider what was decided in the cases relied upon by the Attorney General and the respondents. In The State (Duggan) v. Tapley (1) s. 29 of the Petty Sessions (Ireland) Act, 1851, was challenged on the grounds of an alleged repugnancy to Article 29 of the Constitution. It was submitted that Article 29 made international law a part of the domestic law of this State and that the provisions of s. 29 of the Act of 1851 were not in accord with the generally recognised principles of international law. It was submitted that the usual safeguards contained in extradition treaties were missing from s. 29 in that, among other things, there was no provision made for any judicial enquiry prior to the surrender of the prisoner and that, further, international law required reciprocity as a necessary condition for the existence of a valid extradition law and that therefore s. 29 of the Act of 1851 could only exist if there was similar legislation in Great Britain. The Supreme Court decided that there was no generally recognised principle in international law which forbade surrender in accordance with s. 29 of the Petty Sessions Act, 1851, or which required reciprocal legislation in Great Britain or in any other state to which a prisoner might be surrendered under provisions similar to or identical with the provisions of s. 29 of the Act of 1851. It has been urged in this Court on behalf of the Attorney General and of the respondents that because the lack of a safeguard providing for a judicial enquiry before surrender was adverted to in the course of that case the Court must be taken to have decided that the provisions of s. 29 of the Act of 1851 were not inconsistent with the provisions of Article 40 of the Constitution. In my view no such inference can be drawn from the case and the only inference with regard to judicial enquiry which can be drawn from the case is that the Court was satisfied that international law did not require that extradition should always be preceded by a judicial enquiry. The question of the inconsistency of s. 29 with Article 40 of the Constitution was not raised or adverted to at all. That is perhaps not surprising when one recalls that the prosecutor in that case, unlike the prosecutor in the present case, was in fact exercising the constitutional right conferred on him by Article 40, section 4, while being present within the jurisdiction with the consequent right to be released if his gaolers could not satisfy the Court that he was being detained in accordance with law. A similar position was enjoyed by the prosecutor in  The State (Dowling) v. Kingston (No.  2) (2). If his gaolers had not  (1) [1962] I. R. 62.

 (2) [1937] I. R. 699.
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 succeeded in justifying his detention he also would have obtained his release (as he had in his first case, reported in the same volume, at p. 483) under Article 6 of the Constitution of SaorstÃ¡t Eireann which corresponded to section 4 of Article 40 of the present Constitution. It is to be noted in passing that Article 6 did not contain any provision similar to the provision of section 3 of Article 40 of the present Constitution. In that case s. 29 of the Act of 1851 was challenged as being inconsistent with the Constitution of SaorstÃ¡t Eireann in that it would authorise the arrest of a citizen in SaorstÃ¡t Eireann on a warrant issued by the Court of another country and was therefore incompatible with the sovereignty of SaorstÃ¡t Eireann over its citizens. In that case the Supreme Court rejected the argument that the existence of legislation similar to or the same as s. 29 was unconstitutional for being incompatible with the sovereignty of the State and it held that the existence of such legislation was not inconsistent with the sovereignty of the State. Reliance has been placed upon observations of Mr. Justice Meredith, in the course of his judgment, in which it is sought to show that he held that the existence of s. 29 was not inconsistent with Article 6 of the Constitution of SaorstÃ¡t Eireann. When one examines his words it is clear that what he was dealing with was the question of whether an international agreement for extradition or a provision such as s. 29 was inconsistent with any Article of the Constitution, and in particular with Article 6, but only in the context of whether extradition as such or the delivery of a prisoner to another jurisdiction by virtue of a statutory provision such as s. 29 was inconsistent with the Constitution and, in particular, Article 6 thereof. This is made clear when he points out, at p. 756, that to comply with the submissions being advanced on behalf of the prosecutor, Article 6 should have had added to it the words (I quote),"and no person shall be removed out of SaorstÃ¡t Eireann for the purpose of giving jurisdiction to the Courts of any other State." He does not for a moment suggest that the right conferred by Article 6 to apply to the Court for the purpose of testing the validity of a detention could lawfully be encroached upon or set at naught by s. 29 or any other statutory provision and at no stage was his mind directed towards the impact of s. 29 upon the exercise of that right of application to the High Court.
 In my view, therefore, these two decisions do not bear out the claim made for them by counsel for the Attorney General and for the respondents, namely, that these cases have already decided the point at issue in this case.
 Lastly, I turn to the submission made on behalf of the
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 respondents, though not on behalf of the Attorney General, namely, that because the Garda or other police officers when operating ss. 29, 30 and 31 of the Act of 1851 might choose not to remove a prisoner instanter from the jurisdiction that these provisions are not inconsistent with the Constitution in that they may thus be operated in a manner not inconsistent with the provisions of Article 40, section 4, of the Constitution. It is at the same time contended, and in my view correctly so, that the sections of the Petty Sessions Act, 1851, do authorise the instant removal of a prisoner from the jurisdiction. If that were to be the position Article 40, section 4, would be of no value so far as those arrested here on English warrants are concerned and to sanction such a view would be to affirm by decision of this Court, which is bound to uphold the Constitution, a manifest neglect, if not an open defiance, of the provisions of the Constitution intended for the protection of persons deprived of personal liberty. No Court charged with the duty of upholding the Constitution could permit the provisions of it to be revoked or suspended at the choice of members of the Garda or other police forces in the name of law enforcement.
 The true test is to discover what is intra vires the statute. At the time the statute was passed and at all times up to the enactment and coming into force of the Constitution of SaorstÃ¡t Eireann a prisoner could under these sections be instantly removed from this jurisdiction to the jurisdiction from whence the warrant came. If an act is intra vires a statute but at the same time inconsistent with the Constitution it is clear that the statute cannot stand. In the exercise of powers conferred by an Act of the Oireachtas any act inconsistent with the provisions of the Constitution is probablyultra vires the statute unless expressly authorised by the statute or authorised by necessary implication because it may be presumed until the contrary be clearly shown that the Oireachtas did not intend to give legislative authority for acts inconsistent with the Constitution to which the Oireachtas itself is subject, In my view the provisions of s. 29, s. 30 (so far as it deals with warrants issued outside the jurisdiction) and s. 31 were inconsistent with the provisions of Article 6 of the Constitution of SaorstÃ¡t Eireann and are inconsistent with the provisions of Article 40 of the Constitution of Ireland, sub-Articles 3 and 4, in that the instant removal of a person arrested authorised by those sections is inconsistent with the provisions of Article 40, section 4, of the Constitution. For that reason I am of opinion that s. 29, s. 30 (so far as it referred to warrants issued outside the jurisdiction) and s. 31 of the Act of 1851, were, by virtue of Article 78 of the Constitution of SaorstÃ¡t Eireann, not carried over; but even
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 if they were carried over, they ceased to have full force and effect since the coming into operation of the Constitution of Ireland by virtue of Article 50 thereof. The similar provisions of the Indictable Offences (Ireland) Act, 1849, to the extent (if any) to which they had not been repealed prior to 1922 are also inconsistent with the Constitution for the reasons already given in reference to the Petty Sessions Act, 1851.
 I also agree with the judgment which has been delivered by the Chief Justice and with the order he proposes.

 The case was re-listed for hearing on the 16th November 1964.
Niall McCarthy S.C. , SeÃ¡n Butler S.C.  and T. F. Donnelly for Detective Inspector Ryan and Deputy Commissioner W. P. Quinn.
G. A. Clarke S.C.  and R. P. Barr  for Detective Sergeant Johns and Detective Constable Parry of the British Police.
 Affidavits were opened to the Court on behalf of the police officers and apologies were tendered on behalf of Detective Inspector Ryan and Deputy Commissioner W. P. Quinn.
 Mr. Clarke stated that his clients would not tender an apology to the Court unless and until they had been found in contempt.
Cur. adv. vult.


Ã“ DÃ¡laigh C.J.  :â€”

4 Dec. 


 The judgment which I am about to read is the judgment of the majority of the Court, consisting of Mr. Justice Lavery, Mr. Justice Kingsmill Moore, Mr. Justice Walsh and myself, and it is the judgment of the Court in this matter.
 The four persons now before the Court are here to show cause why they should not be held to be guilty of contempt of the Courts and punished accordingly.
 Only one of these persons, Detective Inspector Matthew G. Ryan, of the Garda SÃochÃ¡na, was a party to the original proceedings in this matter. Inspector Ryan's return to this Court's order of habeas corpus was adjudged bad and insufficient. As a result of Inspector Ryan's actions the prosecutor, Philip Anthony Quinn, was in fact deprived of his constitutional right to apply to the Courts to test the legality of the warrant for his arrest and deportation (the warrant may be so shortly described) and, as it has been now established, was unlawfully arrested and deported to England.
 It first came to the notice of this Court in the proceedings in which the order granted on the 16th July, 1964, was made
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 absolute that the other three persons now before the Court were associated in different ways with the prosecutor's arrest and deportation: Detective Constable Johns and Police Constable Perry, both officers of the London Metropolitan Police, were the English policemen who took over custody of the prosecutor from Inspector Ryan, and, accompanied by him, brought the prosecutor out of the jurisdiction; and it appeared that Inspector Ryan, in carrying out the prosecutor's arrest and assisting in his deportation, was in communication, either directly of indirectly, with the fourth person now before the Court, Deputy Commissioner William P. Quinn, of the Garda SÃochÃ¡na, who backed the warrant for execution.
 All four have filed affidavits showing cause; and on request they were granted leave to file, and have filed, supplementary affidavits.
 What is said in the affidavits is in effect this: the decision to take the prosecutor out of the jurisdiction with the dispatch which was employed was not designed to defeat the Courts. The English officers were unable to obtain suitable accommodation on the Dun Laoire-Holyhead boat, and in these circumstances they decided to travel via Northern Ireland on the Belfast-Heysham boat. One of the English officers also says that he disclosed to a barrister (whom he purports to identify as the counsel who appeared for the prosecutor) that it was the intention of the English police to re-arrest the prosecutor. What is not explained is why notice was not given to the prosecutor's solicitor of the application to the President of the High Court to procure the discharge of the prosecutor by consenting to the making absolute of the original conditional order of habeas corpus. Nor, indeed, is any explanation furnished of a number of other features of the case viz., why the President was not informed that it was the intention to re-arrest the prosecutor on a fresh warrant immediately he left the Court; why it was necessary to have directed the prosecutor, who was in custody in the Bridewell, to pack his bag before going to the High Court and to be ready to leave at a moment's notice; why it was necessary to have a police car standing ready in the vicinity of the Four Courts; why the formal receipt of the transfer of the custody of the prisoner was executed not at the Bridewell but at another Garda Barracks in the course of the journey northwards.
 None of these features has been explained. They are not the marks of a police transaction carried out in the ordinary way; rather do they indicate a desire to have the prosecutor
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 out of the jurisdiction before he or his legal advisers could move to question the legality of what was afoot.
 The Court does not overlook that the prosecutor's evidence is that on arrest he asked to see his solicitor and was told he could see one in London. But this is denied, both by Inspector Ryan and the English police officers. The President of the High Court, having heard Inspector Ryan's evidence on this point, did not accept his denial. However, in the absence of the prosecutor, due to the action of Inspector Ryan and of the English officers, Johns and Perry, and having regard to the fact that the English officers were not before the High Court, the Court is not now in a satisfactory position to resolve this conflict of testimony.
 The effect of the actions of the respondents here has been that the jurisdiction and authority conferred on the Courts by the Constitution has been interfered with in that the right of recourse to these Courts guaranteed to Philip Anthony Quinn was impaired and in the result defeated. To that extent the contempt, if there be contempt, has been completed. As was pointed out in my judgment, which was the judgment of the Court on this point, given in the habeas corpus matter on the 31st July, the Courts' powers to deal with such a situation are as ample as the defence of the Constitution requires. This special contempt is one which the Courts themselves take notice of, and is a criminal contempt.
 It has been urged that a contempt must be brought home to a person called upon to show cause with the same certainty as is required in the case of a criminal offence. The Court accepts this as a correct statement of the degree of certainty which is required, namely, that it should be established beyond reasonable doubt. It has also been urged that prior to the decision of this Court in this case it was a matter of bona fide belief that instant deportation was lawful by virtue of the provisions of the Petty Sessions (Ireland) Act, 1851. Moreover, regret has now been expressed by the Irish officers concerned, somewhat belatedly, to the Court for what was done.
 The Court accepts it that the Petty Sessions (Ireland) Act purported to authorise instant deportation, but it cannot accept the view that in a State whose Constitution guarantees personal rights it is enough to look to statute only as the warrant for one's actions.
 The statute in question here is a statute of the former United Kingdom Parliament and all such statutes have been kept in force only in so far as they are not inconsistent with the Constitution. It is therefore no answer in law to call in aid such a statute and ignore the Constitution. Moreover, so far
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 as reported cases go, the Court has not had its attention called to any instance where the Act was operated as it was in the case now before the Court. Nor was it so operated here on the occasion of the prosecutor's first arrest.
 The Court does not accept it that the prosecutor's immediate removal to Northern Ireland was effected merely in compliance with the request of the British police. The action of both police groups immediately upon the re-arrest of the prosecutor bears all the marks of a determination to avoid any further "Court delays" by presenting the Courts with afait accompli. It is unncecessary to recall the submissions made here in the habeas corpus proceedings on behalf of Inspector Ryan, that the Courts were now powerless. This Court is satisfied beyond reasonable doubt that it was the intention of the members concerned of both the Irish and British police that the prosecutor should be removed from the jurisdiction at once to prevent all further "Court delays"and that nothing more should be heard of his whereabouts until he was thought to be beyond the reach of the Irish Courts. As this intention ripened rapidly into an accomplished fact the authority of the Courts was unlawfully interfered with, and the officers concerned had completed an act of contempt. A belief, or hope, on the part of the officers concerned that their acts would not bring them into conflict with the Courts is no answer, nor is an inadequate appreciation of the reality of the right of personal liberty guaranteed by the Constitution.
 However, the reliance upon the provisions of the Petty Sessions (Ireland) Act is undoubtedly a mitigating factor, and the Court while holding that the officers concerned were in contempt accepts their statements that they believed that what they did was authorised by law. It should nevertheless be made clear that the issue before the Court would have been precisely the same if the constitutionality of the Act had been upheld and the warrant pronounced valid.
 The Irish police officers now concerned in this matter have had an opportunity of expressing regret for their conduct. The affidavits first filed offered no expression of regret. These Irish officers, employing a common formula, said they greatly regretted that a situation should have arisen in which this Court should have thought they might have had any intention of being disrespectful to the Courts or of impeding in any way their functioning. Whatever this may mean, it is not an expression of regret for violating the prosecutor's constitutional rights, or of having impeded the functioning of the Courts.
 In the supplementary affidavits which were later filed there
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 is a recognition of the importance of the personal rights guaranteed under the Constitution, but it is regrettable that police officers should so grudgingly concede constitutional rights once these rights were clearly enunciated by this Court.
 However, the Court is satisfied that the Irish officers now have a full appreciation of the seriousness of what happened and sincerely regret their actions.
 The Court has given full consideration to the question of the penalties it should impose in their case. In view of the expressions of regret which have now been conveyed to the Court and in the knowledge that there cannot be a recurrence of the conduct in question the Court now sees its way to forego the imposition of penalty in their case.
 The English police officers in their affidavits and through their counsel accept full responsibility for everything done following the re-arrest of the prosecutor on the 15th July. These affidavits do not disclose any appreciation or even knowledge on the part of these officers of the constitutional guarantees of personal liberty which operate in this State. It seems an extraordinary state of affairs that English police officers sent to another country to execute a warrant of arrest should be so uninformed of the rights of the person to be arrested as to find themselves unwittingly in collision with the authority of the Courts of that country. Notwithstanding that this deficiency was made good by the service on them of the judgments of this Court in the habeas corpus proceedings before they swore and filed their affidavits, these affidavits speak of "doing their duty" and contain no expression of regret. In this Court their counsel maintained that no regret would be expressed unless and until they were found to have been in contempt. They have now been so found. If regret is now to be expressed the Court in considering the question of penalties must consider what weight (if any) is to be given to such expressions of regret.
 There is one other matter which the Court cannot permit to pass without comment.
 It is unnecessary to repeat here the story of the manner in which the enquiries of the applicant's solicitor were received at the Bridewell Garda Station, at the Dublin Metropolitan Garda Headquarters and at Garda Headquarters at Phoenix Park. At no stage in these proceedings was the Court furnished with any explanation of the Garda conduct in this regard. It is conduct which merits unqualified condemnation. Deputy Commissioner Quinn and Inspector Ryan have dissociated themselves from it and have disclaimed all knowledge of it, and they do not attempt to justify it. The Court accepts this, but draws attention to the matter in the hope that suitable
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 action will be taken by the appropriate authorities and that whatever is necessary will be done to ensure that there can never be a repetition of such conduct. It is quite intolerable that the legal advisers of a person in custody should be obstructed or misled in their efforts to ascertain the whereabouts of their client.
 Mr. G. A. Clarke then tendered to the Court apologies on behalf of the British police officers.

Ã“ DÃ¡laigh C.J.  :â€”
 The respondents, Detective Constable Johns and Police Constable Perry, have been found guilty of contempt of the Courts.
 In the absence of an unqualified apology the Court would have found it necessary to impose an exemplary penalty upon them in vindication of the Constitution.
 Such an apology has now been made to the Court, and on this account the respondents, Johns and Perry, are discharged without penalty

Haugh J. :â€”
 The arrest and deportation of Philip Anthony Quinn on the 15th July, 1963, in circumstances now well known, resulted in extensive hearings before the High Court and this Court.
 An unsuccessful application for an order of habeas corpuswas made to Mr. Justice Teevan on that morning. On the following day this Court made an order in the matter of an absolute order of habeas corpus and directed service on Mr. Commissioner Costigan, Detective Inspector Ryan, and Sergeant Bell of the Bridewell Garda Station. Cause was shown by these three officers, and the matter then came before the President of the High Court later in that month. It is both obvious and understandable that the President was gravely concerned and disturbed by the events that had occurred, before, during, and after his Court had sat, on that Monday morning. In a prepared statement he said he wished to have information on a number of matters, one of which was as follows (I quote):â€”"On Monday, 15th July, when counsel for the Attorney General in the President's Court consented to have the conditional order granted on the 7th July made absolute, was the Attorney General aware (a)actually, or (b) constructively through counsel for the respondents or otherwise, that a new English warrant for the arrest of the prosecutor had been endorsed for execution by Deputy Commissioner Quinn, or that it was the intention of certain
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 members of the Garda SÃochÃ¡na to re-arrest the prosecutor on his release?"
 Counsel appearing on behalf of the Attorney General later stated that the Attorney General believed he should not have been asked such question, but he was prepared in the circumstances set out by counsel to answer as to his own actual knowledge; I quote from counsel's remarks:â€”"He instructs me to state that when the matter was before the President of the High Court on the morning of the 15th July, he was not aware that a second warrant had been issued, or endorsed for execution, or that it was the intention of any member of An Garda SÃochÃ¡na to re-arrest the prisoner on his release." As regards his constructive knowledge, his counsel stated:â€”"As to counsel, and the staff of the Chief State Solicitor's Office, they acted as legal advisers to the members of An Garda SÃochÃ¡na concerned as well as for the Attorney General, and matters might well have come to their knowledge in that capacity of which the Attorney General would be ignorant. Whether or not such is the position in the present case the Attorney General submits should not be considered or discussed in this Court, and in so far as the persons concerned were acting for him, he insists on his right to claim privilege in respect of any communications made to them." Such was the position, as regards the Attorney General's actual personal knowledge and the knowledge (if any) of Mr. Thomas Donnelly, junior counsel, and his instructing solicitor when the matter came before the High Court.
 The President further directed that Commissioner Costigan, Inspector Ryan and Sergeant Bell should attend for cross-examination on their affidavits at the adjourned hearing. fixed for the 23rd July.
 The Court sat on that date and, because of the seriousness of the whole matter, by direction of the President the Court consisted of three Judgesâ€”the President, Mr. Justice Davitt, Mr. Justice McLoughlin and Mr. Justice Teevan. It sat on the 23rd, 24th, 25th and 29th July, and duly reserved its decision. The Long Vacation intervened and three written judgments were delivered on the 18th November following. All of the Judges allowed the cause shown and directed that the prosecutor, Philip Anthony Quinn, should pay all costs.
 Appeal was taken against that order, which, as regardshabeas corpus only, was heard on the 22nd, 23rd, 24th, 25th and 26th June of this year. As this Court was of opinion that the record disclosed prima facie evidence of contempt of the Courts, by the four persons now before it, it formulated a
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 charge and directed their attendance. They were allowed up to the 5th October, 1964, to file affidavits to show cause.
 All four have filed such affidavits and this Court sat on the 2nd November and subsequent dates to hear argument advanced by counsel only for these parties.
 A person accused of acting in contempt of the Courts faces a serious charge of a criminal nature, deserving of heavy punishment on conviction. In my view all the legal principles that attend criminal trials exist in an inquiry investigating charges of contempt, a matter I have endeavoured to keep in mind, as the Court is the accuser, and is a Court of first instance in the contempt matter, and from its order there is no appeal.
 The case against all four, and each of them, must be proved beyond all reasonable doubtâ€”that is, I must be satisfied that guilt has been established, on the basis that all the evidence is consistent only with guilt and is inconsistent with innocence. The evidence before us consists of a transcript of what was said by Commissioner Costigan and Inspector Ryan to the High Court on the 23rd July, their affidavits and many other affidavits sworn at varying intervals, including one from the prosecutor, sworn at Brixton Prison, London.
 This Court has not had the opportunity of observing the demeanour of these persons and is without the benefit of cross-examination.
 If such lack is in fact a disadvantage, such disadvantage should not weigh against the four now accused.
 The evidence as presented raises at least one serious conflict of fact. The prosecutor has sworn that at the time of his arrest and when he had been handcuffed to Constable Johns he said to Inspector Ryan:â€”"I wish to see my solicitor," and Constable Johns then said:â€”"You can see a solicitor when you get to London." This conversation has been denied on oath by the three police officers who were then within earshot. I must take the evidence as I find it, and not seeing or hearing the four concerned, both on examination and under cross-examination, I am quite unable to resolve this conflict of testimony, and as it is a very relevant and important matter, it is one that should be proved beyond all reasonable doubt if it is to be used against Inspector Ryan and Constables Johns and Perry. If evidence in a criminal matter can equally be resolved in a favourable or unfavourable way to an accused person it is usual for a judge to tell a jury that, if in doubt, the one that is more favourable should outweigh the other. In this matter I can come to no conclusion and leave the matter undecided in my mind.
 To fulfil the requirements of the criminal law, as I view
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 them, I keep in mind the nature of the elements necessary to support a charge of acting in contempt of the Courts. The words used in the order of this Court made on the 31st July last clearly inform the four persons charged of what they were being accused. Each one of them was told:â€”". . . by reason of the active role you took in the planning and execution of the police action taken with regard to the above-named prosecutor on the 15th July, 1963, with the general purpose of depriving him of a reasonable opportunity of exercising his constitutional right of applying to the Courts to question the validity of the warrant under which he was arrested."
 To me it seems, at least, arguable, that if a person acts so as to deprive another of a particular constitutional right, that person must have a knowledge and appreciation of the existence of such right and that such right is paramount to the right to arrest and remove under what is believed to be a good warrant.
 To that degree mens rea must be proved. I would like to have established beyond doubt an intention or general purpose on the part of the police concerned to deprive the prosecutor of his known constitutional rightâ€”a right which they knew, or ought to have known, existed and was one paramount or superior to the rights of any police officer to arrest and immediately deport the prosecutor under an English warrant believed to be valid.
 In July, 1963, was there room for the view that it was lawful to arrest and immediately remove from the jurisdiction a man properly named and wanted on an English warrant believed to be good? In my view there was room for a bona fide belief that such could be done. In the main the police officers concerned have sworn that they so believed. In fact, no judgment on the particular issue was ever pronounced until July of this year. In the course of his judgment (the other members of the Court assenting) the Chief Justice stated:â€”"In my opinion the Attorney General's . . . submission is well founded. The Petty Sessions (Ireland) Act, 1851, does purport to authorise removal from the jurisdictioninstanter without any opportunity, reasonable or otherwise, to invoke the Courts." It might with reason be urged that this judgment should not now have a retrospective effect.
 In short, in my view, in July, 1963, there was room for a wrong, but bona fide belief, on the part of the police and those (if any) advising them, that such action was at least within the letter of the law if not within its spirit.
 As regards the events that happened before and after the hearing before Mr. Justice Davitt on the 15th July, 1963, it now transpires that Deputy Commissioner Quinn sought
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 advice from the Chief State Solicitor late on Sunday, the 14th July, after he had known of the second warrant on that afternoon. He wished to know whether the new warrant was in order and he was advised that this warrant was in order. As regards what was done by the instructing solicitor from the Chief State Solicitor's Office, and by counsel whom he instructed before the President of the High Court on the Monday, this much now seems to emerge: the control of what should be said and done in that Court lay exclusively on counsel and on his instructing solicitor, subject, however, to the extent of the actual knowledge of counsel and the solicitor. I know nothing of the nature and extent of such knowledge (I have already referred to the Attorney General's statement on this matter) but I do know and believe that Mr. Quinn on the previous night disclosed the existence of the second warrant to the Chief State Solicitor and sought advice as to its effectiveness.
 In my view Inspector Ryan and the two London police officers (if, and only if, all the facts were known to counsel) were in no position to control the procedure that was to be followed before the President on that morning. In these circumstances the construction most favourable to the four accused is, in my opinion, the one that should be drawn, and I so do as regards what happened in Court on that Monday morning.
 Another matter, to which I have given careful and anxious consideration, and which affects me considerably is as follows: this whole matter was litigated at great length before three Judges of the High Court, all lawyers of long experience. The hearing lasted many days. Judgment was reserved for many months and three judgments were delivered on the 18th November. That the issue of "contempt" was discussed in some form before the High Court appears from the judgment of Mr. Justice McLoughlin alone. I will quote from it later.
 The President, who, one might well feel, was the Judge who did feel personally affronted by what took place in his Court on Monday, the 15th July, made no use of the words "contempt of the Courts" throughout his whole judgment.
 Mr. Justice McLoughlin did say:â€”"Mr. O SÃochÃ¡in did ask that the Commissioner, Detective Inspector Ryan, Sergeant Bell and Deputy Commissioner Quinn should be attached for contempt of Court. The only contempt alleged against anyone was the failure by Commissioner Costigan to take any steps to secure the return of Quinn from his present custody in England"; and later, "For myself, I cannot see how there was any contempt of Court on the part of anybody
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 concerned in the execution of the warrant or any disobedience to any order of the Court."
 It seems clear that the nature of the contempt in the mind of this Judge was completely different to the nature of the contempt attributed to the four men now accused.
 Mr. Justice Teevan did not deal with any form of contempt in his judgment.
 I have posed to myself this question: if the High Court after a lengthy hearing failed, as far as I can see it, to detect any contempt of the nature now alleged against the four men now charged, in as much as they did not advert to it in some practical way during, or at the conclusion of, the hearing, can I, in a criminal charge of this serious nature, now say that it has been proved beyond reasonable doubt that these accused were possessed of a common guilty mind?
 For myself, I cannot, and would accordingly hold that the cause shown should be allowed in all four cases.
 Solicitor for the prosecutor: James P. McD. Concannon.
 Solicitors for the respondents, Inspector Matthew G. Ryan and Deputy Commissioner W. P. Quinn and for the Attorney General: The Chief State Solicitor.
 Solicitors for the British police officers: James J. O'Connor & Son.
 L. J. W.
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