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 Section 26, sub-s. 1 of the Misuse of Drugs Act, 1977, as amended by s. 13 of the Misuse of Drugs Act, 1984, provides inter alia:â€”
 "(1) If a Justice of the District Court or a Peace Commissioner is satisfied by information on oath of a member of the Garda SÃochÃ¡na that there is reasonable ground for suspecting that â€” "
 (a) a person is in possession in contravention of this Act on any premises of a controlled drug, . . . and that such drug . . . is on a particular premises, . . .
 such Justice or Commissioner may issue a search warrant mentioned in subsection (2) of this section."
 The appellant's flat was searched by Garda C. pursuant to a search warrant issued under s. 26 of the Act of 1977 and samples of heroin were found. In his application for a search warrant Garda C. swore an information before a peace commissioner and deposed that:â€”
 ". . . I suspect, on the basis of information within my possession, that (a) a person is in possession on the premises . . . of a controlled drug, namely Diamorphine or Cannabis resin . . . I hereby apply for a warrant to search for and seize the articles named above."
 The warrant to search states inter alia:â€”
 "Whereas I, the undersigned Peace Commissioner, being satisfied on the information on oath of Garda C. . . ."
 There was no evidence that any inquiry was made by the peace commissioner as to the basis of the garda's suspicion. The admissibility of Garda C.'s evidence concerning the search turned on the validity of the search warrant. The trial judge held that the warrant had been validly issued by the peace commissioner and admitted the evidence as to the search. That ruling of the trial judge was the sole issue in the appeal. It was argued on behalf of the applicant that the search warrant was invalid and inadmissible in evidence because it did no more than state that Garda C. held a suspicion; it did not state the information that formed the basis of that suspicion and that no evidence was led at the trial as to any further information, if any, that Garda C. put before the peace commissioner.
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Held by the Court of Criminal Appeal (McCarthy, O'Hanlon and Lardner JJ.) that the warrant was invalid because there was no evidence that the peace commissioner had inquired into the basis of the garda's suspicion. Accordingly he had failed to exercise his judicial discretion and had failed to carry out his function under the Act.
Byrne v. Grey  [1988] I.R. 31  applied.
 The Court granted leave to appeal and required further argument as to whether or not the deliberate and conscious act forcing admission into the appellant's home was a violation of his constitutional rights with the result that the fruits of the search were inadmissible in evidence.
Held by the Court in declaring the evidence admissible, 1, that while the procedure for obtaining a search warrant was found to be invalid, and the consequent entry of the premises unlawful, there was no deliberate and conscious violation of the appellant's constitutional rights; Garda C. had taken all steps believed to have been necessary for obtaining a search warrant and it was issued by the peace commissioner on the basis that there was compliance with the requirements of the Act of 1977.
 The People (Attorney General) v. O'Brien  [1965] I.R. 142 ;  The People v. Madden  [1977] I.R. 336 ; The People v. Farrell  [1978] I.R. 13 ;  The People v. O'Loughlin  [1979] I.R. 85 ;  The People v. Walsh  [1980] I.R. 294 ;  The State (Quinn) v. Ryan  [1965] I.R. 70  and  U.S. v. Leon  468 U.S. 897 considered.
 2. That the admissibility of the evidence obtained on foot of the invalid search warrant was a matter for the discretion of the court of trial. In the circumstances the correct decision for a trial judge would have been to admit the evidence. While the evidence was admitted by the trial judge on an incorrect basis, no miscarriage of justice occurred.
Per curiam: The concept of "extraordinary excusing circumstances" had only to be considered when the court was of the view that a deliberate and conscious violation of constitutional rights had taken place, otherwise the admissibility of the evidence was a matter for the court's discretion.
 Dicta of Walsh J. in  The People v. Walsh  [1980] I.R. 294  at p. 317 and  The People v. Shaw  [1982] I.R. 1  at p. 32 not followed.
 On the application of counsel for the appellant the Court certified that its decision involved a point of law of exceptional public importance and that it was desirable in the public interest that an appeal be taken to the Supreme Court. The Court granted a certificate pursuant to s. 29 of the Courts of Justice Act, 1924, and the point of law so certified was whether the forcible entry of the appellant's home by members of an Garda SÃochÃ¡na on foot of an invalid search warrant constituted a deliberate and conscious violation of the appellant's constitutional rights such as to render any evidence obtained by the said members in the course of the ensuing search inadmisslbe at the appellants trial. At the hearing of the appeal, pursuant to the said certificate, it was
Held by the Supreme Court (Finlay C.J., Walsh and Hederman JJ.; Griffin and Lynch JJ. dissenting), in allowing the appeal, 1, that evidence obtained as a result of a deliberate and conscious violation of constitutional rights of a citizen must be excluded unless the court in its discretion was satisfied that there were extraordinary excusing circumstances which justified the admission of the evidence or that the act constituting the breach of constitutional rights was committed unintentionally or accidentally.
 2. (Griffin and Lynch JJ. dissenting). That in deciding whether the violation of constitutional rights was carried out consciously and deliberately the test was whether the act complained of was conscious or deliberate and it was immaterial whether or not the actor knew that what he was doing was in breach of the constitutional rights of the accused.
 The People (Attorney General) v. O'Brien  [1965] I.R. 142 ;  The People v. Walsh  [1980] I.R. 294 ; The People (D. P. P.) v. Healy  [1990] 2 I.R. 73  followed.  The People v. Shaw  [1982] I.R. 1  not followed, dicta of Walsh J. approved.
 3. That the detection of crime and conviction of the guilty could not outweigh the constitutional obligation of the courts as far as practicable to defend and vindicate the personal rights of the citizen. The application of the absolute protection rule of exclusion incorporated a positive encouragement to those in authority over crime detection to consider in detail the personal rights of citizens as set out in the Constitution.
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 4. That in the instant case the evidence had been obtained in violation of Article 40, s. 5, of the Constitution and while accepting that the gardaÃ had no knowledge that they were invading the constitutional rights of the accused and that they had obtained and executed the search warrant in a manner that was customary over a long period, there were no extraordinary excusing circumstances which would justify the admission of the evidence and the evidence thus obtained should not have been admitted.
 Per Griffin and Lynch JJ. dissenting: The procedure for obtaining the search warrant had been in universal use for many years and the act of breaking into the appellant's flat in reliance on the search warrant and in circumstances where an attempt could have been made by the appellant to destroy the drugs did not constitute a deliberate and conscious violation of the constitutional rights of the appellant and the evidence of the finding of the drugs had been correctly admitted at the trial.
 The People v. Shaw  [1982] I.R. 1  followed.
 Per Lynch J. dissenting: Deliberate disregard by the gardai of constitutional rights of citizens must result in evidence obtained thereby being rejected unless there are adequate excusing circumstances. The forcible entry of the appellant's dwelling was deliberate but the violation of his constitutional rights under Article 40, s. 5 was neither conscious nor deliberate. In order to bring the exclusionary rule into operation there must be some element of blame or culpability or unfairness otherwise the evidence should be admitted.
 Cases mentioned in this report:â€”
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The People (Attorney General) v. O'Brien  [1965] I.R. 142.
The People (D.P.P.) v. Conroy  [1986] I.R. 460; [1988] I.L.R.M. 4.
The People v. Farrell  [1978] I.R. 13.
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Reg. v. I.R.C., Ex p. Rossminister  [1980] A.C. 952; [1980] 2 W.L.R. 1; [1979] 3 All E.R. 385; [1980] 1 All E.R. 80; (1980) 70 Cr. App. R. 157.
The State (Quinn) v. Ryan  [1965] I.R. 70; (1964) 100 I.L.T.R. 105.
Terry v. Ohio  392 U.S. 1.
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Criminal Appeal.
 The applicant sought leave to appeal against two convictions before the Dublin Circuit (Criminal) Court on charges of possession of a controlled drug contrary to s. 3 of the Misuse of Drugs Act, 1977, as amended, and possession of a controlled drug for the purpose of supplying same to another contrary to s. 15 of the same Act.
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 The application was heard by the Court of Criminal Appeal on the 8th May, 1989, and judgment was reserved. The Court delivered judgment on the 15th June, 1989, and granted leave to appeal but required further argument on the issue as to whether or not the deliberate and conscious act of forcing admission into the appellant's home was a violation of his constitutional rights with the result that the fruits of the search consequent on such breach were inadmissible in evidence.
Paul McDermott for the applicant referred to  Byrne v. Grey ;  Reg. v. I.R.C., Ex p. Rossminister ;  The People v. Walsh ;  The People v. Shaw ;  The People v. Lynch ;  The People v. Madden .
Niall Durnin for the respondent referred to  The People (Attorney General) v. O'Brien ;  Byrne v. Grey .
Cur. adv. vult.
 In accordance with the provisions of s. 28 of the Courts of Justice Act, 1924, the judgment of the Court of Criminal Appeal was delivered by one of the members of the Court.


McCarthy J.

15th June 1989 


 The applicant was convicted of two offences under the Misuse of Drugs Act, 1977/84, the offences being alleged to have taken place on the 2nd October, 1984. On that date, Garda Conway, armed with a search warrant dated 29th September, 1984, forced an entry of Flat 1, Ground Floor, 1 Belgrave Place, Rathmines, Dublin, where the applicant resided and he found samples of heroin and various incriminating material. According to the garda, the applicant stated that the flat was his and that he took responsibility for anything that might be found there. Whilst there was other evidence germane to the issue of guilt, it is common case that the admissibility of Garda Conway's evidence concerning what was found and said in the flat turned on the validity of the search warrant.
 Section 26, sub-s. 1 of the Act of 1977, as amended, provides:â€”
 "If a Justice of the District Court or a Peace Commissioner is satisfied by information on oath of a member of the Garda SÃochÃ¡na that there is reasonable ground for suspecting that:â€”"
 (a) a person is in possession in contravention of this Act on any premises or other land of a controlled drug, a forged prescription or a duly issued prescription which has been wrongfully altered and that such drug or prescription is on a particular premises or other land . . .
 "Such Justice or Commissioner may issue a search warrant mentioned in subsection (2) of this section."
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 The information sworn by Garda Conway states:â€”
 "I am a member of An Garda SÃochÃ¡na and I suspect, on the basis of information within my possession, that
 (a) A person is in possession on the premises or other land of Flat 1, Ground Floor, 1 Belgrave Place in contravention of the Misuse of Drugs Act, 1977 and 1984 of a controlled drug, namely Diamorphine or Cannabis resin and that
 (b) Such drug is on a particular premises or other land of Flat 1, Ground Floor, 1 Belgrave Place, Rathmines.
 I hereby apply for a warrant to search for and seize the articles named above."
 The warrant to search stated:â€”
 "Whereas I, the undersigned Peace Commissioner, being satisfied on the information on oath of Garda Matthew Conway of An Garda SÃochÃ¡na that there is reasonable grounds (sic) for suspecting that a controlled drug to which the Misuse of Drugs Act, 1977 and 1984, apply namely Diamorphine and Cannabis Resin etc., is in contravention of the said Act or Regulation cited hereunder in the possession or under the control of any person etc."
 The trial judge, after evidence from Garda Conway and legal argument, admitted the evidence as to the search, holding that the warrant had been validly issued by the peace commissioner. That ruling is the sole issue on this application. The argument for the applicant is that the information sworn by Garda Conway albeit in an established printed form, does not comply with the requirements of the section in that it does no more than state the suspicion held by Garda Conway on the basis of the information within his possession; it does not state what that information is or its nature, no evidence having been led at the trial as to any further information that Garda Conway may or may not have given to the peace commissioner.
 A like warrant and information came for consideration by Hamilton P., in Byrne v. Grey  [1988] I.R. 31 in proceedings by way of judicial review. There the information on oath stated (at p. 39 of the report):â€”
 "I am a member of the Garda SÃochÃ¡na and I have reasonable grounds for suspecting that a plant of the genus cannabis is being cultivated contrary to s. 17 of the Misuse of Drugs Act, 1977 and 1984, on or in the premises or other land at 50 Whitebrook Park, Tallaght, Dublin 24."
 Hamilton P., having cited observations made in  Reg. v. I.R.C., Ex p. Rossminister [1980] A.C. 952 held that a member of the Garda SÃochÃ¡na seeking the issue of a warrant
 "must be in a position to and so satisfy either the District Justice or the peace commissioner of the relevant facts so that the District Justice or the peace commissioner can satisfy himself in accordance with the requirements of the section. He is not entitled to rely on the suspicion of a member of the Garda SÃochÃ¡na applying for the warrant.
 As it is quite clear from the terms of the warrant, the first respondent in this case relied on the information on oath of the member of the Garda
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 SÃochÃ¡na which merely stated that he, the member of the Garda SÃochÃ¡na, had reasonable grounds for suspicion. I am satisfied that the first respondent acted without jurisdiction in issuing the said warrant because he personally had no information before him that would enable him to be satisfied that there was reasonable grounds for suspicion."
 The statutory provision being construed in  Reg v. I.R.C., Ex p. Rossminister [1980] A.C. 952 was the Taxes Management Act, 1970, s. 20C, which reads:â€”
 "(1) If the appropriate judicial authority is satisfied on information on oath given by an officer of the board that â€”
 (a) there is a reasonable ground for suspecting that an offence involving any form of fraud in connection with, or in relation to, tax has been committed and that evidence of it is to be found on premises specified in the information; . . . the authority may issue a warrant in writing authorising an officer . . . to enter the premises, if necessary by force, at any time within 14 days from the time of issue of the warrant, and search them . . ."
 In his opinion, Lord Wilberforce said at p. 998:â€”
 "(2) No warrant to enter can be issued except by a circuit judge, not, as is usually the case, by a magistrate. There has to be laid before him information on oath, and on this he must be satisfied that there is reasonable ground for suspecting the commission of a "tax fraud" and that evidence of it is to be found in the premises sought to be searched. If the judge does his duty (and we must assume that the learned Common Serjeant did in the present case) he must carefully consider for himself the grounds put forward by the revenue officer and judicially satisfy himself, in relation to each of the premises concerned, that these amount to reasonable grounds for suspecting, etc. It would be quite wrong to suppose that he acts simply as a rubber stamp on the revenue's application."
 Viscount Dilhorne said at p. 1004:â€”
 "It cannot in my view be emphasised too strongly that the section requires that the appropriate judicial authority should himself be satisfied of these matters and that it does not suffice for the person laying the information to say that he is."
 Lord Diplock said at p. 1009:â€”
 "That subsection makes it a condition precedent to the issue of the warrant that the circuit judge should himself be satisfied by information upon oath that facts exist which constitute reasonable ground for suspecting that an offence involving some form of fraud in connection with or in relation to tax has been committed, and also for suspecting that evidence of the offence is to be found on the premises in respect of which the warrant to search is sought. It is not, in my view, open to your Lordships to approach the instant case on the assumption that the Common Serjeant did not satisfy himself on both these matters, or to imagine circumstances which might have led him to commit so grave a dereliction of his judicial duties. The presumption is that he acted lawfully and properly; and it is only fair to him to say that, in my view, there is nothing in
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 the evidence before your Lordships to suggest the contrary; nor, indeed, have the respondents themselves so contended."
 Lord Salmon said at p. 1018:â€”
 "The section is, in my view, so drafted that if an officer of the Inland Revenue who had made a long and careful investigation of the respondents' affairs, informed the judge on oath that there was reasonable ground for suspecting that an offence or offences involving fraud in relation to tax had been committed etc., the judge might well make the mistake of misconstruing section 20C as meaning that the information given on oath was sufficient to satisfy him that there was reasonable ground for suspicion and to empower him to issue the warrants."
 and, later at p. 1019:â€”
 "In my view, it provides only one real safeguard against an abuse of power. That safeguard is not that the Inland Revenue is satisfied that there is reasonable ground for suspecting that an offence involving fraud in relation to tax has been committed, but that the judge who issues the search warrant is so satisfied after he has been told on oath by the Inland Revenue full details of the facts which it has discovered . . . I am, however, convinced that search warrants like the present are invalid because they recite as the reason for their issue only that an officer of the Inland Revenue has stated on oath that there is reasonable ground for suspecting that an offence involving fraud in relation to tax has been committed. If the judge gives that as his reason for issuing a warrant, it seems to me to follow that his reason for issuing it cannot be that he is so satisfied by the information given to him on oath by an officer of the Inland Revenue of the detailed facts which the officer has ascertained; but that the judge's reason for issuing the warrant was because the officer had stated on oath that there is reasonable ground to suspect etc."
 Lord Scarman said at pp. 1022-3:â€”
 "The judge must himself be satisfied. It is not enough that the officer should state on oath that he is satisfied, which is all that the warrants say in the present case. The issue of the warrant is a judicial act, and must be preceded by a judicial inquiry which satisfies the judge that the requirements for its issue have been met . . .
 It is, therefore, necessary to approach the case upon the basis that the judge did satisfy himself upon the matters which he was required to be satisfied before issuing the warrants."
 The majority of the House of Lords held on the evidence that there was no reason to think that the appropriate judicial authority had not considered the relevant facts but, far from disowning the principle upon which Lord Salmon relied, expressly upheld it. It comes back to the simple proposition here that the peace commissioner, in deciding to issue a warrant, is acting judicially, must make up his own mind on the facts as presented and must not act merely as a rubber stamp. In the instant case, the learned trial judge stated his reasons for rejecting the applicant's submission as follows:â€”
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 "It appears to me that the section contemplates that a suspicion is communicated by a Garda SÃochÃ¡na whereupon its basis can be enquired into by the District Justice or peace commissioner and presumably this would be more likely to be done in certain types of cases than in others. Thereupon it will be, it appears to me, for the District Justice or peace commissioner to exercise his jurisdiction in issuing or declining to issue the search warrant sought. It appears to me that it was open to the deceased peace commissioner to issue the warrant on foot of the information that was laid before him in the case presently before the court and it appears to me that no such "jump" was made by the peace commissioner in compliance with the section as should impugn the warrant actually granted by him. It seems to me that the use of the word"reasonable" necessarily connotes an objective assessment by another person, in this instance the District Justice or peace commissioner, and that the absence of an unexplained and undetailed designation such as the word"reasonable" ought not to be fatal to the prosecution case and is not so in this instance."
 There was no evidence that the peace commissioner inquired into the basis of the garda's suspicion. On the contrary, on the evidence adduced at the trial the only conclusion is that the peace commissioner, deceased at the time of trial, acted purely on the say-so of Garda Conway as contained in the information. In doing so, he failed to exercise any judicial discretion; he failed to carry out his function under the section and, accordingly, the warrant was invalid.
 In these circumstances, the Court is of opinion that the search warrant was invalid and that, accordingly, the evidence as to the search and the statement of the applicant at the time was admitted on an incorrect basis. That does not conclude the matter. Garda Conway believed the warrant to be valid. He had every reason to do so. His good faith was not in question, but having regard to the run of the case the question did not arise as to whether or not the deliberate and conscious act of forcing admission into the appellant's home was a violation of his constitutional rights with the result that the fruits of search consequent on such breach were inadmissible in evidence. The Court requires further argument on this issue and, accordingly, will grant leave to appeal, which appeal will be heard without delay.

 The appeal on the issue of whether or not the evidence obtained on foot of the invalid search warrant was admissible was heard on the 17th July, 1989, and judgment was reserved.
Niall Durnin for the respondent referred to  Byrne v. Grey ;  Berkeley v. Edwards ; The People v. O'Brien  and  United States v. Leon .
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Paul McDermott for the appellant referred to  The People v. Conroy ;  The People v. Quilligan ;  The People v. O'Brien ;  Byrne v. Grey ;  The People v. Madden ;  The People v. Walsh ;  The People v. Shaw ;  The State (Quinn) v. Ryan ;  Terry v. Ohio ;  The People v. Lynch  and  United States v. Leon .
Cur. adv. vult.


O'Hanlon J.

30th November 1989 


 The Court has already ruled in its judgment delivered on the 15th June, 1989, that the learned trial judge erred in law in concluding that the search warrant issued by the peace commissioner to Garda Conway was a valid warrant. It follows that the forcible entry by the garda of the flat at Belgrave Place, Rathmines, Dublin, where the appellant resided was unlawful. The Court left over for further consideration the question whether these factors rendered inadmissible the evidence obtained as a result of that unlawful entry, and has had the benefit of further legal argument by counsel on this issue.
 The determination of the question involves a consideration of the decision of the Supreme Court in  The People (Attorney General) v. O'Brien  [1965] I.R. 142, and a number of later decisions of the Supreme Court and the Court of Criminal Appeal.
 In  The People (Attorney General) v. O'Brien  [1965] I.R. 142 the Supreme Court concluded that evidence obtained by means of an invalid search warrant should not be excluded in the circumstances of that particular case. Through inadvertence, a search warrant referring to an incorrect address had been issued and it was not clear whether the garda sergeant noticed the mistake before searching the premises.
 The following passages appear in the judgment of Kingsmill Moore J. (with whose judgment Lavery and Budd JJ. agreed) at pp. 161-2:â€”
 "The mistake was a pure oversight and it has not been shown that the oversight was noticed by anyone before the premises were searched. I can find no evidence of deliberate treachery, imposition, deceit or illegality; no policy to disregard the provisions of the Constitution or to conduct searches without a warrant; nothing except the existence of an unintentional and accidental illegality to set against the public interest of having crime detected and punished. . . .
 Mr. Justice Walsh, in the judgment which he is about to deliver, is of opinion that where evidence has been obtained by the State or its agents as a result of a deliberate and conscious violation of the constitutional (as opposed to the common law) rights of an accused person it should be excluded save where there are 'extraordinary excusing circumstances', and mentions as such circumstances the need to prevent an imminent destruction of vital evidence or rescue of a person in peril, and the seizure of evidence obtained in the course

[1990]
2 I.R.
The People (Director of Public Prosecutions) v. Kenny
O'Hanlon J.
119
C.C.A.
 of and incidental to a lawful arrest even though the premises on which the arrest is made have been entered without a search warrant. I agree that where there has been such a deliberate and conscious violation of constitutional rights by the State or its agents, evidence obtained by such violation should in general be excluded, and I agree that there may be certain 'extraordinary excusing circumstances' which may warrant its admission . . . The facts of individual cases vary so widely that any hard and fast rules of a general nature seem to me dangerous and I would again leave the exclusion or non-exclusion to the discretion of the trial judge . . . This case is not one of deliberate and conscious violation, but of a purely accidental and unintentional infringement of the Constitution. In such cases, as Mr. Justice Walsh indicates, the evidence normally should not be excluded."
 Since judgment was given in  O'Brien's  case, the courts have had to consider on a number of occasions what type of conduct may be regarded as deliberate and conscious violation of the constitutional rights of an accused person, and what type of conduct may fairly be regarded as falling outside that category.
 It is clear from the decisions in  The People v. Madden  [1977] I.R. 336,  The People v. Farrell  [1978] I.R. 13,  The People v. O'Loughlin  [1979] I.R. 85 and  The People v. Walsh  [1980] I.R. 294, that knowledge of the common law and statute law, and of the constitutional guarantees, mustâ€”generally speakingâ€”be imputed to the law enforcement agencies, and that if they are breached in a manner which infringes the constitutional rights of an accused person, it may be regarded as a deliberate and conscious violation without regard to the actual state of knowledge or bona fides of the garda officer or other person committing such violation.
 The cases referred to were clear-cut. In  The People v. Madden  [1977] I.R. 336, the Offences Against the State Acts permitted the detention of a person under s. 30 of the Act of 1939 for a maximum period of 48 hours, whereas Madden was detained beyond that period while a statement which was being taken from him was being completed. No attempt was made in the course of the trial to justify this course, and the gardai who gave evidence were aware of the 48-hour time limit. In  The People v. Farrell  [1978] I.R. 13, no evidence was given at the trial of the giving of the necessary authority to extend the applicant's detention up to 48 hours under the same statutory provisions and therefore the prosecution failed to establish that there had been no deliberate and conscious violation of the applicant's constitutional rights. In  The People v. Walsh  [1980] I.R. 294 the Supreme Court held that the failure to bring the appellant before a court at the first reasonable opportunity after his arrest (as then required by the express provisions of s. 15 of the Criminal Justice Act, 1951, and as now required by the provisions of the new section substituted for s. 15 by s. 26 of the Criminal Justice Act, 1984) resulted in his continued detention being unlawful and in breach of his constitutional rights, but in that case the impugned fingerprint evidence was declared admissible because it had been obtained at a time when his detention had not yet become unlawful. A similar decision was given by the Court of Criminal Appeal in  The People v. O'Loughlin  [1979] I.R. 85.
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 These were all cases where the law was clearly established and no justification was put forward in evidence by the prosecution witnesses for their failure to observe the rule of law in their dealings with the accused person.
 Different considerations may arise where the law has been generally interpreted and applied in a particular way, without challenge, over a substantial period of time and then, by reason of judicial interpretation, what was formerly regarded as being in accordance with law is found to have been based on an incorrect interpretation of the law and, accordingly, tainted with illegality.
 The present case may be taken as an example of that situation. It is common case that the procedure adopted by the garda officer for obtaining a search warrant was in accordance with standard procedure followed in availing of the provisions of s. 26 of the Misuse of Drugs Act, 1977. The gardai in applying for search warrants under that section, and District Justices and peace commissioners in granting them, had proceeded on the basis that it was a sufficient compliance with the requirements of the section if the application was based on information on oath of a member of the Garda SÃochÃ¡na, deposing that he or she had reasonable ground for suspecting the existence of the matters referred to in the section. Ultimately, however, this procedure, and a similar procedure followed in England in relation to analogous legislative provisions in force in that jurisdiction, were challenged in the courts and found to be invalid.
 The relevant decision in relation to the English legislation is  Reg v. I.R.C., Ex p. Rossminister  [1980] A.C. 952, which was followed by the President of the High Court in considering the provisions of the Misuse of Drugs Act, 1977, as amended by s. 13 of the Misuse of Drugs Act, 1984, in  Byrne v. Grey  [1988] I.R. 31. These decisions have already been considered and applied by this Court in the judgment already given in the present case in relation to the issue of the legality of the search warrant relied on by Garda Conway in entering the premises of the appellant.
 The date of entry was the 2nd October, 1984. Can it be said that Garda Conway was guilty of deliberate and conscious violation of the constitutional rights of the appellant, by reason of his failure to anticipate the decision of the High Court in  Byrne v. Grey  delivered on the 9th October, 1987, and of this Court delivered on the 15th June, 1989? And if so, can the peace commissioner who issued the search warrant, in common with the other District Justices and peace commissioners who have acted on the faith of similar informations on oath since the enactment of the Act of 1977, also be regarded as having been parties to deliberate and conscious violation of the constitutional rights of the persons whose homes were entered in reliance upon warrants which must now be regarded as invalid?
 In  The People (Attorney General) v. O'Brien  [1965] I.R. 142 Kingsmill Moore J. in a judgment which had the support of the majority of the Supreme Court, expressed himself as follows in relation to a domiciliary search, unauthorised by a valid search warrant, and which clearly involved an invasion of the constitutional rights of the accused person, at pp. 160-161 of the report:â€”
 "It appears to me that in every case a determination has to be made by the trial judge as to whether the public interest is best served by the admission or
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 by the exclusion of the evidence of facts ascertained as a result of, and by means of, illegal actions, and that the answer to the question depends on a consideration of all the circumstances.
 On the one hand, the nature and extent of the illegality have to be taken into account. Was the illegal action intentional or unintentional, and, if intentional, was it the result of an ad hoc decision or does it represent a settled or deliberate policy? Was the illegality one of a trivial and technical nature or was it a serious invasion of important rights, the recurrence of which would involve a real danger to necessary freedoms? . . .
 We can do no more than decide the case now before us, and to lay down that, in future cases, the presiding judge has a discretion to exclude evidence of facts ascertained by illegal means where it appears to him that public policy, based on a balancing of public interests, requires such exclusion . . .
 This case is not one of deliberate and conscious violation, but of a purely accidental and unintentional infringement of the Constitution. In such cases, as Mr. Justice Walsh indicates, the evidence normally should not be excluded . . ."
 The same approach appears to have been adopted in later cases. In  The People v. O'Loughlin  [1979] I.R. 85, O'Higgins C.J. said at p. 91:â€”
 "In this case the GardaÃ chose not to charge the applicant when they ought to have done so. Instead, in effect, they held him further for questioning for many hours. This could not have been due to either inadvertence or oversight. It was done by experienced Garda officers who must have had a special knowledge of citizens' rights in such circumstances. It would only have been the result of a deliberate decision by these officers who were aware of the applicant's rights. These rights were disregarded and swept aside because of the concern to continue the investigation into cattle-stealing. This was not such a special circumstance . . . as could excuse the violation of constitutional rights which took place."
 If the mere fact of detention beyond the period allowed by law were sufficient of itself to constitute a deliberate and conscious breach of the constitutional rights of the accused, it would have been unnecessary for the Chief Justice to examine the other circumstances referred to in this part of his judgment.
 In  The State (Quinn) v. Ryan  [1965] I.R. 70, upon which reliance was placed by the appellant, the Supreme Court found that the long-standing practice of removal of persons from this jurisdiction in reliance on British warrants, backed in Ireland in accordance with the provisions of the Petty Sessions (Ireland) Act, 1851, was invalid as s. 29 of that Act was inconsistent with the provisions of the Constitution. However, in considering the question of the culpability of the action of the police officers, and the consequences which flowed from the unlawful removal of the prisoner from the jurisdiction, the judgment of  Ã“ Dalaigh  C.J. (at p. 134) laid stress on the fact that no instance had been called to the Court's attention where the Act had been operated as it was in the case then before the Court, and that the action of both police groups manifested a determination to avoid any further "court delays" by presenting the courts with a fait accompli. In
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 other words, the Court embarked upon an investigation as to whether the conduct amounted to deliberate and conscious violation of the constitutional rights of the accused, as had Chief Justice O'Higgins in  The People v. O'Loughlin  [1979] I.R. 85.
 A different approach to the manner in which the phrase "deliberate and conscious breach of constitutional rights" should be construed is evident in judgments of Mr. Justice Walsh in  The People v. Walsh  [1980] I.R. 294 and in  The People v. Shaw  [1982] I.R. 1. The report of his judgment in  The People v. Walsh contains the following passage at p. 317:â€”
 "The onus is upon the prosecution to establish that there are such extraordinary excusing circumstances where it has been established that there has been a breach of constitutional right. If a man is consciously and deliberately kept in custody in a garda station or anywhere else without a charge being preferred against him and without being brought before a court as soon as reasonably possible, he is in unlawful custody and there has been a deliberate and conscious violation of his constitutional right to be at liberty. That this was the position in the present case is abundantly clear from the evidence given by the police officer at the trial. The fact that the officer or officers concerned may not have been conscious that what they were doing was illegal or that, even if they did know it was illegal, they did not think it was a breach of the Constitution does not affect the matter. They were conscious of the actual circumstances which existed."
 The other members of the Supreme Court, O'Higgins C.J. and Kenny J., did not, however, express concurrence with that judgment of Mr. Justice Walsh. Again, in  The People v. Shaw  [1982] I.R. 1, the following passage appears in the judgment of Mr. Justice Walsh at p. 32:â€”
 "13. When the act complained of was undertaken or carried out consciously and deliberately, it is immaterial whether the person carrying out the act may or may not have been conscious that what he was doing was illegal or, even if he knew it was illegal, that it amounted to a breach of the constitutional rights of the accused. It is the doing of the act which is the essential matter, not the actor's appreciation of the legal consequences or incidents of it:  The People v. Madden ."
 However the other members of the Court concurred in the judgment delivered by Mr. Justice Griffin in the course of which he expressed disagreement with the opinion on this topic which had been expressed by Mr. Justice Walsh in  The People v. Walsh  [1980] I.R. 294 and again in  The People v. Shaw  [1982] I.R. 1, the case then before the Supreme Court. He said at pp. 55 and 56 of the report:â€”
 "Nor do I find myself able to support the opinion that a person's statement is to be ruled out as evidence obtained in deliberate and conscious violation of his constitutional rights, even though the taker of the statement may not have known that what he was doing was either illegal or unconstitutional. I consider the authorities to be to the contrary effect. For example, in  The People (Attorney General) v. O'Brien  Kingsmill Moore J. (who gave the majority judgment), having held that evidence obtained in deliberate and conscious violation of constitutional rights should be excluded except in "extraordinary
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 excusing circumstances" (which he preferred to leave unspecified), excused as"a purely accidental and unintentional infringement of the Constitution" the violation complained of in that case: see p. 162 of the report. See also The People v. Madden  at p. 346 where a "factor such as inadvertence" was recognised as being capable of being one of the "extraordinary excusing circumstances" envisaged in  O'Brien's  case. In my opinion, it is the violation of the person's constitutional rights, and not the particular act complained of, that has to be deliberate and conscious for the purpose of ruling out a statement."
 See also what was said by Mr. Justice Henchy in the course of his judgment in The People (D.P.P.) v. Quilligan  [1986] I.R. 495 as follows at p. 513:â€”
 "The only other ground upon which the statements could be rejected is if it could be held that they were the fruit of an arrest which was a conscious and deliberate violation of the prisoners' constitutional right to personal liberty. However, that conclusion was not open, for even if it could be said that the arrest was an unconstitutional act, it was not consciously or deliberately so. In arresting the accused under s. 30 of the Offences Against the State Act, 1939, for a scheduled offence, the arresting gardaÃ were acting in good faith, because they were merely following a system of arrest which had been followedâ€”and given at least tacit approval in the courtsâ€”ever since prosecutions were first brought in respect of scheduled offences under that Act. It would follow, therefore, that, regardless of any unconstitutionality in the arrest, the statements were admissible in evidence."
 Some confusion appears to have arisen since  The People (Attorney General) v. O'Brien  [1965] I.R. 142 was decided about the application of the concept of "extraordinary excluding circumstances" and it is important to note that the impact of that concept has only to be considered where the court is of the view that a deliberate and conscious violation of constitutional rights has taken place, but has to go on to consider whether there are, nevertheless, "extraordinary excusing circumstances" which would permit the admission of evidence which could be regarded as tainted by this element of unconstitutionality. Where, however, what has taken place should not be regarded as a deliberate and conscious violation of the constitutional rights of the accused, then the question of the admissibility of the evidence can be considered as a matter of the court's discretion without having to consider whether "extraordinary excusing circumstances"existed.
 Finally, it is of interest to note that a case which provides a close parallel to the present case came before the US Supreme Court in 1984â€” United States v. Leon (1983) 468 U.S. 897. It involved a consideration of the Fourth Amendment of the US Constitution which provides that "the right of the people to be secure in their persons, houses, papers and effects against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized."
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 The Court held that the Fourth Amendment's exclusionary rule should not be applied so as to bar the use in the prosecution's case in chief of evidence obtained by officers acting in reasonable reliance on a search warrant issued by a detached and neutral magistrate but ultimately found to be invalid.
 The rationale lying behind the exclusion of evidence obtained in circumstances involving a breach of these constitutional guarantees was examined by Justice White, who delivered the opinion of the Court. He said at p. 906:â€”
 "The Fourth Amendment contains no provision expressly precluding the use of evidence obtained in violation of its commands, and an examination of its origin and purposes makes clear that the use of fruits of a past unlawful search or seizure "works no new Fourth Amendment wrong". ( U.S. v. Calandra  414 U.S. 338/354) . . . The rule thus operates as a "judicially created remedy designed to safeguard Fourth Amendment rights generally through its deterrent effect, rather than a personal constitutional right of the party aggrieved." ( United States v. Calandra, supra , at 348).
 Whether the exclusionary sanction is appropriately imposed in a particular case, our decisions make clear, is "an issue separate from the question whether the Fourth Amendment rights of the party seeking to invoke the rule were violated by police conduct." ( Illinois v. Gates, supra , at 223). Only the former question is currently before us, and it must be resolved by weighing the costs and benefits of preventing the use in the prosecution's case in chief of inherently trustworthy tangible evidence obtained in reliance on a search warrant issued by a detached and neutral magistrate that ultimately is found to be defective.
 The substantial social costs exacted by the exclusionary rule for the vindication of Fourth Amendment rights have long been a source of concern."Our cases have consistently recognised that unbending application of the exclusionary sanction to enforce ideals of governmental rectitude would impede unacceptably the truth-finding functions of judge and jury."  United States v. Payner  447 U.S. 727, 734 (1980). An objectionable collateral consequence of this interference with the criminal justice system's truth-finding function is that some guilty defendants may go free or receive reduced sentences as a result of favourable plea bargains. Particularly when law enforcement officers have acted in objective good faith or their transgressions have been minor, the magnitude of the benefit conferred on such guilty defendants offends basic concepts of the criminal justice system.  Stone v. Powell  428 U.S. at 490. Indiscriminate application of the exclusionary rule, therefore, may well "generate disrespect for the law and administration of justice."Id., at 491. Accordingly, "as with any remedial device, the application of the rule has been restricted to those areas where its remedial objectives are thought most efficaciously served. . . .
 First, the exclusionary rule is designed to deter police misconduct rather than to punish the errors of judges and magistrates. Second, there exists no evidence suggesting that judges and magistrates are inclined to subvert the Fourth Amendment or that lawlessness among these actors requires
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 application of the extreme sanction of exclusion. Third, and most important, we discern no basis, and are offered none, for believing that exclusion of evidence seized pursuant to a warrant will have a significant deterrent effect on the issuing judge or magistrate . . ."
 We conclude that the marginal or non existent benefits produced by suppressing evidence obtained in objectively reasonable reliance on a subsequently invalidated search warrant cannot justify the substantial costs of exclusion."
 In many ways it appears to this Court that what was said in  United States v. Leon (1983) 468 U.S. 897, echoes what was said already by Kingsmill Moore J., in  The People (Attorney General) v. O'Brien  [1965] I.R. 142, as to the manner in which the exclusionary rule should be applied within our own jurisdiction.
 In the opinion of the Court, the evidence in the present case, which shows that Garda Conway took all steps believed to be necessary and appropriate for obtaining a valid search warrant, and armed himself with a warrant issued by a peace commissioner in purported exercise of his functions under the relevant Act, is a clear indication that there was no deliberate or conscious violation of the constitutional rights of the appellant.
 In these circumstances the correct decision for the trial judge to make in the circumstances of the present case, would have been to admit the evidence obtained as a result of the use made of the search warrant in question. He took this course, but in the mistaken belief that the warrant had been regularly obtained and was a valid warrant. The challenge to the validity of the warrant has been determined in the appellant's favour, but the Court considers that in the circumstances already outlined in this judgment, no miscarriage of justice occurred, and proposes to dismiss the appeal, in exercise of the jurisdiction conferred on it by the provisions of s. 5, sub-s. 1 (a) of the Courts of Justice Act, 1928.

 On the application of counsel for the appellant, the Court certified that its decision involved a point of law of exceptional public importance and that it was desirable that an appeal be taken to the Suipreme Court. The point of law certified is set out in the headnote ante and the judgments post.
 The appeal was heard by the Supreme Court on the 7th March, 1990.
Paul Carney S.C.  and Paul McDermott  for the appellant referred to  The People (Attorney General) v. O'Brien ;  The People v. Lynch ;  Terry v. Ohio ;  The People v. Walsh ;  The State (Quinn) v. Ryan ;  The People v. Shaw  and  The People v. O'Loughlin .
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Kevin Haugh S.C.  (with him Niall Durnin ) for the respondent referred to  The People v. Madden ;  The People v. O'Loughlin ;  The People v. Walsh  and  The People (Director of Public Prosecutions) v. Healy .
Paul Carney S.C.  in reply referred to  The People v. Farrell .
Cur. adv. vult.


Finlay C.J.

20th March 1990 


 This is an appeal by the accused against a decision of the Court of Criminal Appeal rejecting his appeal against a conviction for offences contrary to the Misuse of Drugs Act, 1977, as amended.
 It is brought pursuant to a certificate issued by that Court under s. 29 of the Courts of Justice Act, 1924.
 The point of law concerned in the appeal as identified by that certificate is as follows:â€”
 "Whether the forcible entry of the appellant's home by members of An Garda SÃochÃna on foot of an invalid search warrant constituted a deliberate and conscious violation of the appellant's constitutional rights, such as to render any evidence obtained by the said members in the course of the ensuing search inadmissible at the appellant's trial."
 No other ground of appeal, other than this point of law was submitted to this Court, and a consideration of the transcript of the trial confirms that no other ground of appeal exists.
The facts
 On the 2nd October, 1984, two members of the Garda SÃochÃ¡na were in hiding, carrying out a surveillance of a premises at 1, Belgrave Place, Rathmines, in the City of Dublin, in which the accused was then residing.
 They observed activity outside the house and in and around flat no. 1 in it, on the ground floor, which included activity by the accused and which appeared to them as constituting some form of trafficking in drugs.
 By wireless telephone, one of the gardaÃ requested a colleague to bring to him a search warrant which had been obtained from a peace commissioner pursuant to s. 26, sub-s. 1 of the Act of 1977, in respect of the premises Flat No. 1 on the ground floor of 1, Belgrave Place. The search warrant was brought to the garda concerned and he, having sought entry by demand, made forcible entry through a window, found the accused on the premises, and found a quantity of controlled drugs on the premises for which, on his evidence, the accused took responsibility.
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 That was the only evidence associating the accused with the controlled drugs. No issue arose in this case by reason of the fact that the search warrant was issued by a peace commissioner.
Statutory provisions and contents of documents
 Section 26, sub-s. 1 of the Act as amended provides:â€”
 "(1) If a Justice of the District Court or a Peace Commissioner is satisfied by information on oath of a member of the Garda SÃochÃ¡na that there is reasonable ground for suspecting that â€”
 (a) a person is in possession in contravention of this Act on any premises or other land, of a controlled drug, a forged prescription or a duly issued prescription which has been wrongfully altered, and that such drug or prescription is on a particular premises or other land . . .
 such Justice or Commissioner may issue a search warrant mentioned in subsection (2) of this section."
 The information sworn by Garda Conway, the garda who sought the warrant, was in the following terms:â€”
 "I am a member of An Garda SÃochÃ¡na and I suspect on the basis of information within my possession, that
 (a) a person is in possession on the premises or other land of Flat 1, ground floor, 1 Belgrave Place, in contravention of the Misuse of Drugs Act, 1977 and 1984 of a controlled drug, namely, diamorphine, or cannabis resin, and that
 (b) such drug is on a particular premises or other land, Flat 1, ground floor, 1 Belgrave Place, Rathmines.
 I hereby apply for a warrant to search for and seize the articles named above."
 The warrant was issued by the peace commissioner (who died before the trial of the accused) in the following form:â€”
 "Whereas I, the undersigned Peace Commissioner, being satisfied on the information on oath of Garda Matthew Conway of An Garda SÃochÃ¡na, that there is reasonable grounds (sic) for suspecting that a controlled drug to which the Misuse of Drugs Act, 1977 and 1984 apply, namely, diamorphine and cannabis resin etc. is in contravention of the said Act or regulation cited hereunder in the possession of or under the control of any person etc."
 No evidence was tendered of any information supplied to the peace commissioner prior to his issue of the warrant, other than the contents of the sworn, written information.
 The Court of Criminal Appeal in its judgment of the 15th June, 1989, delivered by McCarthy J., found that the warrant issued in this case was invalid by reason of the fact that there was no evidence that the peace commissioner was himself satisfied that there were reasonable grounds for suspecting the existence of
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 controlled drugs on the premises, but rather that the only evidence was to the effect that he relied in its entirety on the information in writing submitted to him by the Garda SÃochÃ¡na, in other words, that he relied on the fact that the garda had grounds for so suspecting.
 Counsel for the respondent accepts that this portion of the judgment of the Court of Criminal Appeal was correct. Quite independently of that concession, I am satisfied that it was.
 It is, however, necessary for the purpose of determining the issues which do arise on this appeal shortly to consider the principles underlying that decision.
 The Court of Criminal Appeal followed the decision of Hamilton P. in  Byrne v. Grey  [1988] I.R. 31, which dealt with a warrant which purported to have been issued pursuant to s. 26 of the Act of 1977 upon an information which was in similar form, though not identical in factual content to the information in this case.
 In the course of his judgment in that case, Hamilton P., having set out the provisions of s. 26 of the Act of 1977, as amended, at p. 38 of the report, stated as follows:â€”
 "These powers encroach on the liberty of the citizen and the inviolability of his dwelling as guaranteed by the Constitution and the courts should construe a statute which authorises such encroachment so that it encroaches on such rights no more than the statute allows, expressly or by necessary implication.
 The statute authorising such encroachment provides at s. 26 thereof that a justice of the District Court or a peace commissioner must be satisfied by information on oath of a member of the Garda SÃochÃ¡na that there is reasonable ground for the suspicion before he is entitled to issue the search warrant mentioned in the Act as amended.
 In construing this section the court ought, in the words of Lord Diplock in the course of his judgment in  Reg. v. I.R.C., Ex p. Rossminister Ltd.  [1980] A.C. 952, at p. 1008:â€”
 '. . . to remind itself, if reminder should be necessary, that entering a man's house or office, searching it and seizing his goods against his will are tortious acts against which he is entitled to the protection of the court unless the acts can be justified either at common law or under some statutory authority. So if the statutory words relied on as authorising the acts are ambiguous or obscure, a construction should be placed upon them that is least restrictive of individual rights which would otherwise enjoy the protection of the common law. But judges in performing their constitutional function of expounding what words used by Parliament in legislation mean, must not be over-zealous to search for ambiguities or obscurities in words which on the face of them are plain, simply because the members of the court are out of sympathy with the policy to which the Act appears to give effect.'
 In this country the individual rights referred to as enjoying the protection of the common law also enjoy the protection of the Constitution."
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 The invalidity of the warrant in this case accordingly arises, as was found by the Court of Criminal Appeal, in effect from a failure, upon the evidence adduced, adequately to protect the right vested in the accused by Article 40, s. 5 of the Constitution of the inviolability of his dwelling by the intervention of an independent decision that a search warrant was justified made by the peace commissioner over and above the decision made by the garda that he suspected the existence of controlled drugs.
 It is against the background of that reason for the invalidity of the warrant that the issues that arise on this appeal must be considered.
The issues on this appeal
 The appellant contends that once the garda who forced entry into the premises did so knowing what he was doing and the garda who obtained the search warrant did so knowing the limitations of the information he put forward to the peace commissioner in order to obtain it, that, irrespective of whether either of these two officers was aware that he was invading the constitutional rights of the accused and irrespective of whether either of them could be described as being culpable or blameworthy, having regard to the previous practice of members of the Garda SÃochÃ¡na in connection with search warrants, that the obligation of the court is to protect the constitutional right involved, namely, the inviolability of the dwelling and that in order to do so it must declare inadmissible the evidence obtained by the unconstitutional forcible entry. It is, of course, a corollary of this submission that the phrase "conscious and deliberate violation of constitutional rights" used in the decision of this Court in  The People (Attorney General) v. O'Brien  [1965] I.R. 142 and recurring in other decisions, relates to the knowledge and intention associated with the actual act or acts complained of and does not rest on the knowledge, actual or imputed, of the person committing those acts with regard to the nature of the constitutional rights of the person involved, nor as to the consequences of those acts upon any such constitutional rights.
 On behalf of the respondents, on the other hand, it was contended that the underlying principle relating to the exclusion of evidence obtained by a conscious and deliberate violation of a person's constitutional rights was not the protection of the right itself but rather the deterrent effect of such a consequence upon the conduct of the persons who had breached the constitutional rights concerned. Such a person must not, it is said, if the Constitution is to be respected, be allowed to reap the fruits of unconstitutional behaviour. On that principle, it was contended that a necessary ingredient of a conscious and deliberate invasion of constitutional rights, which has the consequence of the exclusion of evidence which would be otherwise admissible, is that it is established or, at least, not disproved that the person committing such acts was aware of and intended to invade the constitutional rights concerned or that, on the knowledge which would reasonably be imputed to him he so intended.
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The decision of the Court of Criminal Appeal
 The Court of Criminal Appeal in its judgment of the 30th November, 1989, delivered by O'Hanlon J. having concluded that the warrant was invalid, held that reliance upon it was not in deliberate or conscious violation of the constitutional rights of the accused. That conclusion was expressed in the following paragraph:â€”
 "In the opinion of the Court, the evidence in the present case, which shows that Garda Conway took all steps believed to be necessary and appropriate for obtaining a valid search warrant, and armed himself with a warrant issued by a peace commissioner in purported exercise of his functions under the relevant Act, is a clear indication that there was no deliberate or conscious violation of the constitutional rights of the appellant."
 In reaching that conclusion the Court of Criminal Appeal relied upon the decision of the Supreme Court of the United States in  United States v. Leon  (1983) 468 U.S. 897, and expressed the view that it was an echo of the views expressed by Kingsmill Moore J. in  The People (Attorney General) v. O'Brien  [1965] I.R. 142.
The decision in this appeal
 The decision in  United States v. Leon  (1983) 468 U.S. 897 is clearly and expressly based upon the principle of deterrence rather than the principle of absolute protection of the constitutional right concerned, in applying the exclusion of evidence rule to the obtaining of evidence by unconstitutional means.
 In the course of the judgment of White J. delivering the opinion of the Court, it is stated as follows at p. 906:â€”
 "The rule thus operates as a judicially created remedy designed to safeguard Fourth Amendment rights generally through its deterrent effect, rather than a personal constitutional right of the party aggrieved."
 I do not find this to constitute an echo of the judgment of Kingsmill Moore J. in  The People (Attorney General) v. O'Brien  [1965] I.R. 142. The greater part of that judgment deals with evidence obtained by illegal, as distinct from unconstitutional, means and constitutes a review of the English and Scottish authorities in which, of course, no question of any differentiation between illegality and unconstitutionality arises. Reference to evidence obtained by unconstitutional means which was, of course, what occurred in this case, occurs only at the conclusion of the judgment at p. 162, in the following paragraph:â€”
 "Mr. Justice Walsh, in the judgment which he is about to deliver, is of opinion that where evidence has been obtained by the State or its agents as a result of a deliberate and conscious violation of the constitutional (as opposed to the common law) rights of an accused person, it should be excluded
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 save where there are 'extraordinary excusing circumstances' and mentions as such circumstances the need to prevent an imminent destruction of vital evidence or rescue of a person in peril, and the seizure of evidence obtained in the course of and incidental to a lawful arrest, even though the premises on which the arrest is made have been entered without a search warrant. I agree that where there has been such a deliberate and conscious violation of constitutional rights by the State or its agents evidence obtained by such violation should in general be excluded and I agree that there may be certain"extraordinary excusing circumstances" which may warrant its admission. I would prefer, however, not to attempt to enumerate such circumstances by anticipation. The facts of individual cases vary so widely that any hard and fast rules of a general nature seem to me dangerous, and I would again leave the exclusion or non-exclusion to the discretion of the trial judge."
 This expression of opinion which formed the majority view of the Court in  The People (Attorney General) v. O'Brien  [1965] I.R. 142 clearly leaves unresolved in relation to the admissibility of unconstitutionally obtained evidence the choice raised by the arguments in this case between the deterrent and absolute protection principles.
 In  The People v. Walsh  [1980] I.R. 294, Walsh J. in the course of his judgment, at p. 317, stated as follows:â€”
 "If a man is consciously and deliberately kept in custody in a garda station or anywhere else without a charge being preferred against him and without being brought before a court as soon as reasonably possible, he is in unlawful custody and there has been a deliberate and conscious violation of his constitutional right to be at liberty. That this was the position in the present case is abundantly clear from the evidence given by the police officer at the trial. The fact that the officer or officers concerned may not have been conscious that what they were doing was illegal or that, even if they did know it was illegal, they did not think it was a breach of the Constitution does not affect the matter. They were conscious of the actual circumstances which existed"[emphasis added].
 This judgment of Walsh J. in that case was a dissenting judgment, but not by reason of the principles of law enunciated in it, but rather by reason of the view taken as to whether on the facts of the case the detention of the applicant was or was not unlawful.
 Delivering the majority judgment of the Court in  The People v. Walsh  [1980] I.R. 294 with which Kenny J. agreed, O'Higgins C.J., at p. 299, having recited the submission made on behalf of the appellant that evidence of fingerprints taken whilst the accused was in unlawful custody was inadmissible, stated as follows:â€”
 "I wish to say at once that this submission should succeed if the imprisonment or detention in Store Street cannot be justified in law. I have had the benefit of reading the judgment of Mr. Justice Walsh in which he reviews the authorities on this important aspect of constitutional law. I am in complete agreement with the manner in which he states the law. However, in my view, this is not the crucial question. In my view, the crucial questionâ€”indeed the
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 only questionâ€”is whether the arrest of the appellant and his detention immediately thereafter on the night of the 23rd January was, or was not, lawful."
 This issue again came before the Court in  The People v. Shaw  [1982] I.R. 1.
 In that case Walsh J. summarised his views on this issue in a most clear and comprehensive manner in a series of numbered paragraphs, the most important of which are as follows, at p. 31:â€”
 "8. Subject to paragraphs 9 and 10, evidence obtained as a result of deliberate and conscious violation of the constitutional rights of an accused person may not be admitted at the trial of that person:  The People (Attorney General) v. O'Brien ;  The People v. Walsh ;  The People v. Madden .
 9. There can be extraordinary circumstances (such as the imminent destruction of vital evidence or the need to rescue a victim in peril, or other extraordinary excusing circumstances) surrounding the conscious and deliberate violation of the constitutional rights of an accused which, in the opinion of the trial judge, may justify the admission of the evidence so obtained:  The People (Attorney General) v. O'Brien ;  The People v. Walsh .
 10. If the act which amounts to a breach of the constitutional rights of the accused person was committed unintentionally or accidentally, the evidence may be admitted at the discretion of the trial judge if it is otherwise admissible:  The People (Attorney General) v. O'Brien ;  The People v. Walsh .
 12. Where it appears that there has been a breach of the constitutional rights of the accused, the onus of establishing the existence of 'extraordinary excusing circumstances' or of mistake, or lack of intention or accident is upon the party seeking to adduce the evidence:  The People v. Madden ; The People v. Walsh .
 13. When the act complained of was undertaken or carried out consciously and deliberately, it is immaterial whether the person carrying out the act may or may not have been conscious that what he was doing was illegal or, even if he knew it was illegal, that it amounted to a breach of the constitutional rights of the accused. It is the doing of the act which is the essential matter, not the actor's appreciation of the legal consequences or incidents of it:  The People v. Madden ."
 Griffin J. delivered the majority judgment of the Court in that case, with which Henchy, Kenny and Parke JJ. agreed. It contained a very clear disagreement with the views expressed by Walsh J. At page 55 of the report, Griffin J. states as follows:â€”
 "Nor do I find myself able to support the opinion that a person's statement is to be ruled out as evidence obtained in deliberate and conscious violation of his constitutional rights, even though the taker of the statement may not have known that what he was doing was either illegal or unconstitutional. I consider the authorities to be to the contrary effect. For example, in  The People (Attorney General) v. O'Brien , Kingsmill Moore J. (who gave the majority judgment), having held that evidence obtained in deliberate and
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 conscious violation of constitutional rights should be excluded except in"extraordinary excusing circumstances" (which he preferred to leave unspecified), excused as "a purely accidental and unintentional infringement of the Constitution" the violation complained of in that case: see p. 162 of the report. See also  The People v. Madden  at p. 346, where a "factor such as an inadvertence" was recognised as capable of being one of the "extraordinary excusing circumstances" envisaged in  O'Brien's  case. In my opinion, it is the violation of the person's constitutional rights, and not the particular act complained of, that has to be deliberate and conscious for the purpose of ruling out a statement."
 The opinion expressed in that judgment was that the principles laid down in O'Brien's  case did not apply to the making of an incriminating statement where the real test was whether the statement was obtained in compliance with basic or fundamental fairness.
 O'Higgins C.J. in  The People v. Lynch  [1982] I.R. 64 has expressly dissented from this view.
 In  The People (Director of Public Prosecutions) v. Healy  [1990] 2 I.R. 73 in my judgment and McCarthy J. in his, adopted what I have described as the absolute protection test for evidence obtained by reason of a breach of a detained person's constitutional right of access to a lawyer.
 The constitutional rights with which all these cases are concerned are personal rights, being either the right to liberty:  Walsh's  case;  Madden's  case;  Shaw's  case, or the inviolability of the dwelling:  O'Brien's  case and the instant case.
 The duty of the Court pursuant to Article 40, s. 3, sub-s. 1 of the Constitution is as far as practicable to defend and vindicate such rights.
 As between two alternative rules or principles governing the exclusion of evidence obtained as a result of the invasion of the personal rights of a citizen, the Court has, it seems to me, an obligation to choose the principle which is likely to provide a stronger and more effective defence and vindication of the right concerned.
 To exclude only evidence obtained by a person who knows or ought reasonably to know that he is invading a constitutional right is to impose a negative deterrent. It is clearly effective to dissuade a policeman from acting in a manner which he knows is unconstitutional or from acting in a manner reckless as to whether his conduct is or is not unconstitutional.
 To apply, on the other hand, the absolute protection rule of exclusion whilst providing also that negative deterrent, incorporates as well a positive encouragement to those in authority over the crime prevention and detection services of the State to consider in detail the personal rights of the citizens as set out in the Constitution, and the effect of their powers of arrest, detention, search and questioning in relation to such rights.
 It seems to me to be an inescapable conclusion that a principle of exclusion which contains both negative and positive force is likely to protect constitutional rights in more instances than is a principle with negative consequences only.
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 The exclusion of evidence on the basis that it results from unconstitutional conduct, like every other exclusionary rule, suffers from the marked disadvantage that it constitutes a potential limitation of the capacity of the courts to arrive at the truth and so most effectively to administer justice.
 I appreciate the anomalies which may occur by reason of the application of the absolute protection rule to criminal cases.
 The detection of crime and the conviction of guilty persons, no matter how important they may be in relation to the ordering of society, cannot, however, in my view, outweigh the unambiguously expressed constitutional obligation "as far as practicable to defend and vindicate the personal rights of the citizen."
 After very careful consideration I conclude that I must differ from the view of the majority of this Court expressed in the judgment of Griffin J. in  The People v. Shaw  [1982] I.R. 1. I am satisfied that the correct principle is that evidence obtained by invasion of the constitutional personal rights of a citizen must be excluded unless a court is satisfied that either the act constituting the breach of constitutional rights was committed unintentionally or accidentally, or is satisfied that there are extraordinary excusing circumstances which justify the admission of the evidence in its (the court's) discretion.
 In the instant case there cannot be any question but that the acts of the gardai which obtained the warrant by the submission to the peace commissioner of the sworn written information in the form in which I have recited it, and which then forcibly entered the dwellinghouse were neither unintentional nor accidental, and counsel for the respondent agrees that there are no extraordinary excusing circumstances in this case. Even though, then, I would accept that neither of the two gardai concerned had any knowledge that they were invading the constitutional rights of the accused and would also accept that they were carrying out the process of obtaining and executing a search warrant in a manner which has been customary over a long period with the gardai, I am satisfied that the evidence obtained as a result of the forcible entry into the house should not have been admitted at the trial of the accused and that, accordingly, the conviction of the accused should not have occurred.
 I would, therefore, allow this appeal and I would quash the conviction entered against the accused.

Walsh J.
 I agree with the judgment of the Chief Justice.

Griffin J.
 The facts and the applicable statutory provisions are set out in the judgment of the Chief Justice and it is not necessary to repeat them.
 It appears to me that although the certified question is a single question, it essentially breaks down into two parts:â€”
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 1. In the circumstances of this case did the forcible entry of the home of Mark Kenny ("the appellant") constitute a deliberate and conscious violation of his constitutional rights, and,
 2. if so, was the evidence obtained by the gardaÃ in the course of the search of his home inadmissible at his trial.
 Counsel for the appellant submitted that the forcible entry by Garda Conway on foot of an invalid search warrant, although he had every reason to believe it was a valid warrant, did constitute such a violation of the appellant's constitutional rights; that his knowledge or belief was irrelevant; and that evidence of what was discovered in the flat in the course of the subsequent search should have been excluded under the exclusionary rule. In support of this submission, they relied on  The People (Attorney General) v. O'Brien  [1965] I.R. 142;  The People v. Madden  [1977] I.R. 336;  The People v. O'Loughlin  [1979] I.R. 85;  The People v. Shaw  [1982] I.R. 1 and  The People (Director of Public Prosecutions) v. Healy  [1990] 2 I.R. 73.
 Counsel for the Director of Public Prosecutions submitted that, although the act of breaking the window of the appellant's flat and of gaining access to the flat was a deliberate and conscious act, there was no evidence to support the submission of the appellant's counsel that it was a deliberate and conscious violation of the appellant's constitutional rights. It was not, it was submitted, a deliberate and conscious violation of those rights unless the garda knew or ought reasonably to have known that he was infringing a constitutional right of the appellant. He further submitted that, in all the cases on which the appellant's counsel relied, the circumstances were such that the gardai knew what they were doing and that they were infringing the rights of the persons detained. He also relied on  The People (Attorney General) v. O'Brien  [1965] I.R. 142 and  The People v. Shaw  [1982] I.R. 1 at pp. 55-66. I did not understand him to argue that the underlying principle applicable to this case was the deterrent effect upon the conduct of those who had breached constitutional rights.
 Article 40, s. 5 of the Constitution provides that:â€”
 "The dwelling of every citizen is inviolable and shall not be forcibly entered save in accordance with law."
 That Article was considered by this Court in  The People (Attorney General) v. O'Brien  [1965] I.R. 142 in pursuance of a certificate granted by the Court of Criminal Appeal under s. 29 of the Courts of Justice Act, 1924, and is the leading authority on the topic. In that case, Detective Sergeant Healy swore an information that he had reason to suspect that certain articles which had been stolen were to be found at 118 Captain's Road, Crumlin, and on such an information a search warrant was issued and duly signed by District Justice Farrell. In error, the premises were described as 118 Cashel Road. The warrant was executed at 118 Captain's Road and certain stolen articles were found there. The two accused brothers were charged with house-breaking and with receiving the stolen articles. At their trial objection was taken to the admissibility of the evidence of the finding of the articles because of the defective warrant. That objection was disallowed, both accused were convicted, and they applied
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 unsuccessfully to the Court of Criminal Appeal for leave to appeal, the same objection having been taken there. The Court of Criminal Appeal granted a certificate for leave to appeal to this Court. In condensed form Kingsmill Moore J. at p. 50 framed the certified questions as follows:â€”
 "Is evidence procured by the Guards in the course of, and as a result of, a domicilary search, unauthorised by a search warrant, admissible in subsequent criminal proceedings?"
 The Court unanimously held that such evidence was admissible. In their judgments, Kingsmill Moore J. (with whom Lavery J. and Budd J. agreed) and Walsh J. (with whom  Ã“ Dalaigh  C.J. agreed) reviewed the law applicable to the certified question. As the Chief Justice has pointed out in his judgment, almost the entire of the majority judgment of Kingsmill Moore J. consists of a consideration of the admissibility in evidence of facts ascertained by illegal means. At the end of that part of his judgment, in discussing the facts in the case before the Court, he said at p. 161:â€”
 "The mistake was a pure oversight and it has not been shown that the oversight was noticed by anyone before the premises were searched. I can find no evidence of deliberate treachery, imposition, deceit or illegality; no policy to disregard the provisions of the Constitution, or to conduct searches without a warrant; nothing except the existence of an unintentional and accidental illegality to set against the public interest of having a crime detected and punished."
 It was only in the last passage of the judgment (at p. 162) that he dealt with the question of evidence obtained by the State or its agents as a result of "a deliberate and conscious violation of the constitutional (as opposed to the common law) rights of an accused person . . ." As the Chief Justice has, in the judgment just delivered by him, set out that passage in full, it is not necessary for me to do so.
 In  The People v. Shaw  [1982] I.R. 1 the principles laid down in  The People (Attorney General) v. O'Brien  [1965] I.R. 142 occupied a very large part of the argument in the court of trial, in the Court of Criminal Appeal, and in this Court. In his judgment Walsh J. discussed that case at pp. 31-34, and I did likewise at pp. 56-60. In the course of his judgment, Walsh J. said at p. 32:â€”
 "When the act complained of was undertaken or carried out consciously and deliberately, it is immaterial whether the person carrying out the act may or may not have been conscious that what he was doing was illegal, or even if he knew it was illegal, that it amounted to a breach of the constitutional rights of the accused. It is the doing of the act which is the essential matter, not the actor's appreciation of the legal consequences or incidents of it:  The People v. Madden ."
 In my judgment, I stated at pp. 55-56:â€”
 "Nor do I find myself able to support the opinion that a person's statement is to be ruled out as evidence obtained in deliberate and conscious violation of his constitutional rights, even though the taker of the statement may not have known that what he was doing was either illegal or unconstitutional. I consider
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 the authorities to be to the contrary effect. For example, in  The People (Attorney General) v. O'Brien  Kingsmill Moore J. (who gave the majority judgment) having held that evidence obtained in deliberate and conscious violation of constitutional rights should be excluded except in "extraordinary excusing circumstances" (which he preferred to leave unspecified), excused as"a purely accidental and unintentional infringement of the Constitution" the violation complained of in that case: see p. 162 of the report. See also The People v. Madden  at p. 346 where a "factor such as inadvertence"was recognised as being capable of being one of the "extraordinary excusing circumstances" envisaged in  O'Brien's Case . In my opinion, it is the violation of the person's constitutional rights, and not the particular act complained of, that has to be deliberate and conscious for the purpose of ruling out a statement."
 In  The People (D.P.P.) v. Quilligan  [1986] I.R. 495, in which the admissibility of inculpatory statements alleged to have been made by the accused was in issue, in the course of his judgment Henchy J. said at p. 513:â€”
 "The only other ground on which the statements could be rejected is if it could be held that they were the fruit of an arrest which was a conscious and deliberate violation of the prisoners' constitutional right to personal liberty. However, that conclusion was not open, for even if it could be said that the arrest was an unconstitutional act, it was not consciously or deliberately so. In arresting the accused under s. 30 of the Offences Against the State Act, 1939, for a scheduled offence, the arresting gardai were acting in good faith, because they were merely following a system of arrest which had been followedâ€”and given at least tacit approval in the courtsâ€”ever since prosecutions were first brought in respect of scheduled offences under that Act. It would follow, therefore, that, regardless of any unconstitutionality in the arrest, the statements were admissible in evidence."
 My judgment in  The People v. Shaw  [1982] I.R. 1 had the support of Henchy J., Kenny J. and Parke J. Having carefully considered all the arguments advanced in this case I can see no reason why I should resile from what I said in that case. It is therefore on the basis of the opinion stated in the passage I have quoted from Shaw's  case that, in my view, the certified question in this case should be considered.
 I agree with the submission of counsel for the Director of Public Prosecutions that, in the cases on which the appellant's counsel relied, other than  The People (Attorney General) v. O'Brien  [1965] I.R. 142 and  The People v. Shaw  [1982] I.R. 1, there was in each of those cases a deliberate and conscious decision to detain the persons in custody in breach of their rights. In  The People v. Madden  [1977] I.R. 336, the Superintendent knew full well that he had no power to detain a suspect for longer than 48 hours, and that s. 30 of the Offences Against the State Act, 1939, required that, unless the person detained was charged before the District Court or a Special Criminal Court within the period of 48 hours, he must be released at the expiration of that time. He was neither charged nor released within that time
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 and any statement thereafter made or completed by him was therefore inadmissible.
 In  The People v. O'Loughlin  [1979] I.R. 85, the Court of Criminal Appeal held that the detention of the accused was not due to either inadvertence or oversight. O'Higgins C.J. stated at p. 91:â€”
 "It was done by experienced Garda officers who must have had a special knowledge of citizens' rights in such circumstances. It could only have been the result of a deliberate decision of these officers who were aware of the applicant's rights. These rights were disregarded and swept aside . . ."
 In  The People (Director of Public Prosecutions) v. Healy  [1990] 2 I.R. 73 the Superintendent in charge of the investigation deliberately delayed, in circumstances which amounted to denying, the detained person's right of access to his solicitor, because the former was in the process of being interviewed and it"would be bad manners" to interrupt it.
 In the instant case, Garda Conway, for the purpose of obtaining a search warrant, adopted a procedure which had been in almost universal use throughout the country for very many years, and from my own experience I would suspect at least thirty to forty years, i.e. by means of a standard form, suitably adapted for the particular case. This practice was not confined to cases in which the misuse of drugs was involved, but is in use in respect of obtaining search warrants for many other purposes, such as, for example, s. 42 of the Larceny Act, 1916. Even if only one such warrant was issued each day in the greater Dublin area (a highly unlikely circumstance) that would amount to a total in excess of 10,000 warrants in thirty years. It is likely that there must have been upwards of 100,000 or more such warrants issued in the same way in that period. In recent years, a large number of similar warrants must have been obtained pursuant to s. 26 of the Misuse of Drugs Act, 1977, having regard to the enormous increase in the use of drugs, by reason of the huge profits to be made by dealers in drugs, and to the numbers of those who are now what is known as "hooked" on drugs. The Oireachtas, in enacting s. 26 of the Act of 1977, has provided that warrants should be issued only after the detached intervention of a neutral District Justice or peace commissioner, who for that purpose is interposed between the gardai and the person in respect of whose dwelling the search warrant is sought. In my view the error which invalidated this search warrant was that of the peace commissioner.
 Garda Conway, having obtained what was an ostensibly valid warrant, went to the applicant's flat. He knocked on the door, and shouted 'Gardai, open up'. There was a lot of movement inside the flat but the door was not opened. Although he did not say so in evidence, as an experienced member of the drugs squad, he must have been aware that by reason of their nature, the drugs he was hoping to find could be destroyed in a matter of seconds by flushing down the toilet, or by throwing them in the fire, or by consuming them. He went to the window of the room in which he had heard the movement, stood on the window-sill and again shouted 'Gardai, open up'. There were two people in that room and he put his ID card against the window, and, as no effort was made to open the door, he broke the window and gained entrance to the flat. The drugs the subject of the

[1990]
2 I.R.
The People (Director of Public Prosecutions) v. Kenny
Griffin J.; Hederman J.; Lynch J.
139
S.C.
 charge in this case were subsequently found in the course of a search of the premises.
 In my opinion, the act of Garda Conway in breaking into the flat in the circumstances in which he did so, did not constitute a deliberate and conscious violation of the constitutional rights of the appellant. Like my colleague Lynch J., a copy of whose judgment I have had the advantage of reading in advance, I can see no distinction between this case and  The People (Attorney General) v. O'Brien  [1965] I.R. 142. The evidence of the finding of the drugs in the appellant's flat was, in my opinion, correctly admitted at his trial. The decision of the Court of Criminal Appeal in dismissing the appellant's appeal was in my view correct, and I would accordingly dismiss this appeal.
 In dismissing the appeal the Court of Criminal Appeal exercised the jurisdiction conferred on it by the provisions of s. 5, sub-s. 1 (a) of the Courts of Justice Act, 1928. As that Court had ruled that the learned trial judge was correct in admitting the evidence in dispute it was in my view unnecessary for the Court to rely on the proviso contained in s. 5 of the Act of 1928.

Hederman J.
 I agree with the judgment of the Chief Justice.

Lynch J.
 This is an appeal to the Supreme Court from the Court of Criminal Appeal pursuant to a certificate of that Court that its decision involves a point of law of exceptional public importance namely:â€”
 "Whether the forcible entry of the appellant's home by members of An Garda SÃochÃ¡na on foot of an invalid search warrant constituted a deliberate and conscious violation of the appellant's constitutional rights such as to render any evidence obtained by the said members in the course of the ensuing search inadmissible at the appellant's trial."
The facts
 The relevant facts are as follows.
 The gardai obtained a search warrant pursuant to s. 26 of the Misuse of Drugs Act, 1977, as amended. The warrant purported to entitle them to enter the premises known as Flat 1, Ground Floor, 1 Belgrave Place, Rathmines. The warrant was issued by a peace commissioner on foot of an information sworn by a garda which merely stated the belief or suspicion of the garda that a controlled drug namely heroin was in the unlawful possession of a person and was on those premises.
 The peace commissioner issued the warrant purporting to authorise the gardai to enter those premises. The warrant was invalid because the information
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 merely stated the suspicion of the garda but did not state any facts from which the peace commissioner himself could be satisfied that there were reasonable grounds for such suspicion as to which he would have to be satisfied before issuing the warrant. Furthermore the terms of the warrant itself made it clear that the peace commissioner made no enquiries beyond what was contained in the information to enable him to satisfy himself that there were reasonable grounds for such suspicion.
 In purported pursuance of the warrant the gardai forcibly entered the said premises and thereby obtained evidence which led to the conviction of the appellant for unlawful possession of heroin with intent to supply other persons and to a sentence of five years' imprisonment.
 The form of information used on the application for the issue of the warrant was a standard form in use since the enactment of the Misuse of Drugs Act, 1977. Moreover it was analogous to other forms of information used for many years past when seeking warrants for example under the Offences Against the State Act, 1939, or the Larceny Act, 1916. The information itself did not disclose any facts which could satisfy a District Justice or a peace commissioner as required by the section but there is nothing to prevent the District Justice or the peace commissioner from enquiring there and then on oath as to such facts so as to satisfy himself and thus enable him validly to issue a warrant. The invalidity of the warrant was therefore really due more to the error of the peace commissioner than to the error of the applying garda.
Submissions
 Article 40, s. 5 of the Constitution provides:â€”
 "The dwelling of every citizen is inviolable and shall not be forcibly entered save in accordance with law."
 Counsel for the appellant submitted that the forcible entry was a deliberate and conscious violation of the appellant's rights under Article 40, s. 5. Counsel distinguished  The People (Attorney General) v. O'Brien  [1965] I.R. 142 on the basis that there there was a mere slip in the name of the street whereas in the present case the gardai had a long-standing shortcut procedure which they deliberately and consciously adopted and which led to the deliberate and conscious, forcible and unconstitutional entry into the appellant's dwelling.
 Counsel for the Director of Public Prosecutions submitted that it was not sufficient that the physical act which constitutes the breach of the constitutional right (in this case forcible entry) was deliberate and conscious. He submitted that there must be some element of blame or culpability over and above the physical act constituting the breach from which a deliberate and conscious intention to commit a breach of the citizen's constitutional rights might either be apparent or inferred before the evidence thereby obtained might be rejected and he referred to  The People v. Madden  [1977] I.R. 336,  The People v. O'Loughlin  [1979] I.R. 85,
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The People v. Walsh  [1980] I.R. 294,  The People v. Farrell  [1978] I.R. 13 and  The People (Director of Public Prosecutions) v. Healy  [1990] 2 I.R. 73 and submitted that in all those cases where the evidence obtained in breach of a citizen's constitutional rights was rejected such an element of blame or culpability or unfairness was present.
Conclusions
 The courts must be zealous to vindicate and uphold the citizens' constitutional rights. Any hint of a deliberate disregard by the gardai for such constitutional rights must result in evidence obtained thereby being rejected unless there are adequate excusing circumstances. I prefer the term "adequate" to "extraordinary"in view of decisions which suggest that inadvertence may be a sufficient excuse.
 In the present case the forcible entry of the appellant's dwelling was of course deliberate but the violation of the appellant's constitutional rights in relation to his dwelling under Article 40, s. 5 was neither conscious nor deliberate. On the contrary the gardai showed respect for the constitutional inviolability of the appellant's dwelling by applying for the issue of the warrant to the appropriate civil (as distinct from garda) authority on an information believed for many years to be the correct form of information to lead to the issue of such warrants under the Misuse of Drugs Act, 1977. The gardai further showed respect for the appellant's constitutional rights in relation to his dwelling by bringing the warrant with them and showing it to the appellant and I can see nothing in the conduct of the gardai to support an inference of a conscious and deliberate intention to violate the appellant's constitutional rights in relation to his dwelling.
 Insofar as there was any fault leading to the invalidity of the warrant that fault must rest rather with the peace commissioner who is interposed between the garda authorities and the citizen to see that the citizen's dwelling is not entered without due cause and on whom s. 26 of the Act of 1977 imposes the duty of satisfying himself by proper evidence that there is due cause for such entry on the citizen's dwelling. The peace commissioner is independent of the gardai and if not satisfied by proper evidence he must refuse the warrant unless and until he becomes so satisfied by additional evidence.
 Of course the gardai contributed to the error by adopting a form of information which was in fact inadequate but which had for many years been accepted by both District Justices and peace commissioners as adequate. To suggest that the gardai deliberately withheld evidence of facts in their possession from the peace commissioner is to suggest that they deliberately imperilled the strength of their own case against the appellant without any reason whatever especially as the evidence in the trial demonstrates that if the peace commissioner had asked for evidence of facts there would have been no difficulty in furnishing him with such evidence so as to lead to the valid issue of the warrant which was in fact invalidly issued.
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 The adoption of such an inadequate form of information by the gardai is a far cry from a deliberate intention to violate the appellant's constitutional rights in relation to his dwelling and neither did it lead to any form of unfairness in the investigation or the trial.
 The inviolability of the citizen's dwelling must be upheld but this does not mean that evidence obtained in breach of it must always be rejected however relevant it may be to the case at hearing. It must be rejected if there is any element of blame or culpability or unfairness (including any such element to be inferred by the reasonable application of the doctrine "ignorantia juris haud excusat") in relation to the breach of the right on the part of those who obtained the evidence unless there are adequate excusing circumstances. In all cases heretofore, where evidence has been rejected, including the recent case of  The People (Director of Public Prosecutions) v. Healy  [1990] 2 I.R. 73 there was manifest a deliberate disregard of the accused's rights. Not only did the gardai deliberately do the acts complained of, but they did them knowing that they contravened the accused's legal, if not his constitutional, rights. I take the view that if the gardai deliberately do acts which they know or ought to know contravene the accused's legal rights, but not his constitutional rights, and if the rights are thereafter held to be constitutional rights, the exclusionary rule should apply, but there must be some such element of blame or culpability or unfairness to bring the exclusionary rule into operation. If there is no such element of blame or culpability or unfairness in relation to the breach of the constitutional right on the part of those who obtained the evidence then the evidence should be admitted and no question of excusing circumstances arises.
 In my opinion  The People (Attorney General) v. O'Brien  [1965] I.R. 142 is on all fours with this case and I follow it. I also follow the majority judgment in  The People v. Shaw  [1982] I.R. 1 which emphasises the importance of fairness or unfairness in the admissibility or inadmissibility of the evidence.
 I would dismiss this appeal and in doing so I would add that it is unnecessary to rely on the provisions of s. 5, sub-s. 1 (a) of the Courts of Justice Act, 1928, as did the Court of Criminal Appeal because no evidence was admitted which ought not to have been admitted.
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