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Constitution - Courts - Administration of justice - Personal rights - Legaladvice - Duty of court - Failure to provide legal aid - Conviction quashedon certiorari - Criminal Justice (Legal Aid) Act, 1962 (No. 12), s. 2 -Constitution of Ireland, 1937, Articles 34, 38, 40.
 Section 2 of the Act of 1962 states that, if it appears to the District Court that the means of a person charged before it with an offence are insufficient to enable him to obtain legal aid and that, by reason of the gravity of the charge or of exceptional circumstances, it is essential in the interests of justice that he should have legal aid in the preparation and conduct of his defence, the court shall "on application being made to it in that behalf" grant him a certificate enabling him to obtain free legal aid and to have a solicitor assigned to him for that purpose.
 On the 12th June, 1974, the prosecutor was brought before the Children's Court upon a charge that he had broken and entered a building and had committed a felony therein. The prosecutor was a youth, aged 18 years, whose formal education had ceased when he was 13 years old and who was unable to pay for legal advice. He pleaded guilty to the charge, which was to be tried summarily, and the imposition of the sentence was adjourned on several occasions. On the 15th January, 1975, he was convicted by the District Justice who sentenced him to three months detention. The prosecutor did not apply for legal aid, nor was he informed of his right to apply for such aid; he was not represented at this trial.
 On the 13th December, 1974, the prosecutor was brought before the District Court upon a charge of larceny. He pleaded guilty to that charge, which was to be tried summarily, and the imposition of the sentence was adjourned; he was remanded in custody. On the 30th December he applied for, and was granted, a legal-aid certificate in respect of the larceny charge and a solicitor was assigned to him. After several adjournments the prosecutor was convicted by the District Justice on the 29th January, 1975, and was sentenced to six months detention although the prosecutor was not represented by the solicitor assigned to him or any solicitor, and although the prosecutor had sought a further adjournment for the purpose of obtaining the advice of that solicitor. During the relevant period the solicitors who had provided the services necessary for the operation of the Act of 1962 had withdrawn from the legal-aid scheme provided by that Act.
 The prosecutor obtained in the High Court conditional orders of certiorari quashing the convictions, unless cause were shown to the contrary. The respondents showed cause and the prosecutor then applied for orders absolute, notwithstanding the causes shown.
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Held by Gannon J., in determining the issues, 1, that a court of limited jurisdiction, in conducting a criminal trial, may be exercising its jurisdiction by performing one of the functions assigned to it but that, nevertheless, it exceeds that jurisdiction if it fails during that trial to discharge its primary function under the Constitution which is the administration of justice.
 2. That the Act of 1962 does not confer upon an accused a right to be represented by a solicitor at the trial of the accused, nor does the Act impose on the District Court an obligation to inform the accused of his right to apply for a legal-aid certificate pursuant to the provisions of the Act of 1962.
 3. That the personal rights of an accused person do not include the right to be professionally represented at his trial but that, where a court has decided for the purposes of s. 2 of the Act of 1962 that it is essential in the interests of justice that the accused should have legal aid, the court should not proceed with the trial against the wishes of the accused and while he is not so represented and that, in so proceeding in this instance, the District Court had acted in excess of its jurisdiction.
 4. That, accordingly, the conviction dated the 29th January, 1975, should be quashed by an absolute order of certiorari.
 5. That the cause shown in respect of the conviction dated the 15th January. 1975, should be allowed and the conditional order of certiorari relating to that conviction should be discharged.
 In re Haughey  [1971] I.R. 217  and  The Stale (Royle) v. Kelly  [1974] I.R. 259 considered.
 On appeal by the parties, it was
Held by the Supreme Court (O'Higgins C.J., Henchy, Griffin, Kenny and Parke JJ.), in allowing the appeal of the prosecutor and disallowing the appeal of the respondents, 1, that the provisions of Article 38 of the Constitution, in requiring a criminal trial to be conducted in due course of law, import the requirement of fair procedures which furnish an accused with an adequate opportunity to defend himself against the charge made.
 2. That where an accused faces a serious charge and, by reason of lack of education, requires the assistance of a qualified lawyer in the preparation and conduct of a defence to the charge then, if the accused is unable to pay for that assistance, the administration of justice requires (a) that the accused should be afforded the opportunity of obtaining such assistance at the expense of the State in accordance with the Act of 1962 even though the accused has not applied for it and (b) that the trial of the accused should not proceed against his will without such assistance if an appropriate certificate under s. 2 of the Act of 1962 has been granted in relation to the trial of the accused.
 3. That, accordingly, the cause shown by the respondents in regard to the conviction dated 15th January, 1975, should be disallowed and that conviction should also be quashed by an absolute order of certiorari.

Certiorari.
 The facts have been summarised in the head-note and they appear in the judgment of Gannon J., infra. This report is confined to the proceedings having record numbers 1975 No. 79 SS and 1975 No. 110 SS but the judgments, infra, also determine the issues which arose in  The State (Foran)v. Donoghue â€”1975 No. 48 SS.
 In the proceedings 1975 No. 79 SS, the first respondent was the
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 Governor of St. Patrick's Institution and the second respondent was the District Justice who was concerned with those proceedings. In the proceedings 1975 No. 110 SS, the first respondent was the said governor and the second respondent was the District Justice who was concerned with those proceedings.
 The European Convention on Human Rights, which was mentioned in the course of these proceedings, does not form part of the domestic law of the State:  In re  Ã“ LaighlÃ©is  .1
 During the period relevant to the proceedings 1975 No. 79 SS, no solicitors were available for legal aid under the Criminal Justice (Legal Aid) Act, 1962, as the solicitors who had provided the services necessary for the operation of the Act of 1962 had withdrawn from the legal-aid scheme provided by that Act.
 Article 38, s. 1, of the Constitution of Ireland, 1937, provides that:â€”"No person shall be tried on any criminal charge save in due course of law."
 Article 40, s. 3. of the Constitution provides:â€”
 "1 The State guarantees in its laws to respect, and, as far as practicable, by its laws to defend and vindicate the personal rights of the citizen.
 2 The State shall, in particular, by its laws protect as best it may from unjust attack and, in the case of injustice done, vindicate the life, person, good name, and property rights of every citizen."
 Article 40, s. 4, sub-ss. 1 and 2, of the Constitution provides:â€”
 "1 No citizen shall be deprived of his personal liberty save in accordance with law.
 2 Upon complaint being made by or on behalf of any person to the High Court or any judge thereof alleging that such person is being unlawfully detained, the High Court . . . shall . . . order the release of such person from such detention unless satisfied that he is being detained in accordance with the law."
 Section 2 of the Criminal Justice (Legal Aid) Act, 1962, enacts:â€”
 "(1) If it appears to the District Courtâ€”
 (a) that the means of a person charged before it with an offence are insufficient to enable him to obtain legal aid, and
 (b) that by reason of the gravity of the charge or of exceptional circumstances it is essential in the interests of justice that he  1 [1960] I.R. 93.
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 should have legal aid in the preparation and conduct of his defence before it,
 the Court shall, on application being made to it in that behalf, grant in respect of him a certificate for free legal aid (in this Act referred to as a legal aid (District Court) certificate) and thereupon he shall be entitled to such aid and to have a solicitor and (where he is charged with murder and the Court thinks fit) counsel assigned to him for that purpose in such manner as may be prescribed by regulations under section 10 of this Act.
 (2) A decision of the District Court in relation to an application under this section shall be final and shall not be appealable."
 Sections 3, 4, 5 and 6 of the Act of 1962 prescribe respectively the pre-conditions for the grant of a legal aid (trial on indictment) certificate, a legal aid (appeal) certificate, a legal aid (case stated) certificate, and a legal aid (Supreme Court) certificate. Each of those sections provide, by its second sub-section, that the relevant certificate "shall be granted if (but only if)â€”(a) application is made therefor . . ."
 The Act of 1962 was brought into operation on the 1st April, 1965, by the Minister for Justice in exercise of the powers conferred on him by s. 12 of the Act: see the Criminal Justice (Legal Aid) Act, 1962 (Commencement) Order, 1965â€”S.I. No. 13.
 Article 6, para. 3, of the European Convention for the Protection of Fundamental Human Rights and Freedoms, signed at Rome on the 4th November, 1950, by Mr. SeÃ¡n MacBride, Minister for External Affairs, for the Government of the Irish Republic, provides:â€”
 "(3) Everyone charged with a criminal offence has the following minimum rights . . .
 (c) to defend himself in person or through legal assistance of his own choosing or, if he has not sufficient means to pay for legal assistance, to be given it free when the interests of justice so require . . ."
 Article 64 of the Convention provides:â€”
 "(1) Any State may, when signing this Convention or when depositing its instrument of ratification, make a reservation in respect of any particular provision of the Convention to the extent that any law then in force in its territory is not in conformity with the provision. Reservations of a general character shall not be permitted under this Article.
 (2) Any reservation made under this Article shall contain a brief statement of the law concerned."
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 The Convention came into force on the 3rd September, 1953. Pursuant to Article 66, para. 4, of the Convention, instruments of ratification were received from 10 of the 15 signatory States, i.e., Belgium, Denmark, France, the Federal Republic of Germany, Great Britain and Northern Ireland, Greece, Iceland, the Republic of Ireland, Italy, Luxembourg, the Netherlands, Norway, the Saar, Sweden and Turkey. The Irish instrument of ratification, which was deposited with the Secretary of the General Council of Europe on the 25th February, 1953, contained the following reservation:â€”". . . the Government of Ireland do hereby confirm and ratify the aforesaid Convention and undertake faithfully to perform and carry out all the stipulations therein contained, subject to the reservation that they do not interpret Article 6(3)(c) of the Convention as requiring the provision of free legal assistance to any wider extent than is now provided in Ireland."
 At that date, persons charged with an indictable offence might, as a matter of practice, have counsel assigned to them by the court of trial, the fees of counsel so assigned were paid from public funds. That practice was applied only in the case of an accused who was charged with murder: see  The People (Attorney General) v. Daly .2
 On the 21st February, 1975, the prosecutor obtained in the High Court (Hamilton J.) a conditional order of certiorari (in the proceedings 1975 No. 79 SS) quashing his convictions of the 29th January, 1975, unless cause were shown to the contrary. On the 4th March, 1975, the prosecutor obtained in the High Court (Finlay P.) a conditional order of certiorari (in the proceedings 1975 No. 110 SS) quashing his conviction of the 15th January, 1975, unless cause were shown to the contrary. The respondents in each proceedings showed cause and the prosecutor applied in each matter for an absolute order of certiorari, notwithstanding the cause shown; these applications were heard by Gannon J. on the 7th and 8th May, 1975.
R. J. O'Hanlon S.C.  (with him E. G. Stewart  and G. B. Clarke ), for the prosecutor, referred to Articles 38 and 40 of the Constitution of Ireland, 1937; Article 6, para. 3(c), of the European Convention for the Protection of Fundamental Human Rights and Freedoms; the 6th Amendment to the Constitution of the United States of America; the Criminal Justice (Legal Aid) Act, 1962, and the regulations made thereunder, and to the following cases:â€” The State (Royle) v. Kelly 3,  The State (Langan) v. Governor of Portlaoise Prison  (O'Keeffe P.â€”31st July, 1972);  McDonald v. Bord na  2 [1951] I.R. 113.

 3 [1974] I.R. 259.
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 gCon 4;  Ryan v. The Attorney General 5; In re Haughey6;  The State (Buchan) v. Coyne 7;  McGee v. The Attorney General 8;  R. v. Kingston 9;  Galos Hiredv. The King 10;  R. v. Sowden 11;  Betts v. Brady 12;  Powell v. AlabAma 13; Johnson v. Zerbst 14;  Gideon v. Wainwright 15;  Carnley v. Cochran 16; In re Gault17;  Escobedo v. Illinois 18;  Avery v. Alabama .19
D. P. Sheridan S.C.  and H. D. Barron S.C.  (with them A. F. Browne ), for the respondents, referred to:â€”Part III of the Extradition Act, 1965; and to  The State (Sumers Jennings) v. Furlong 20;  The State (Royle) v.Kelly 21; In re  Ã“ LaighlÃ©is 22;  Gideon v. Wainwright .15
Cur. adv. vult.


Gannon J.

 28th May, 1975


 These are three23 State Side matters which came on for hearing together before me on the 7th and 8th May, 1975. In each case the prosecutor seeks to have several conditional orders of certiorari and habeas corpus made absolute, notwithstanding cause shown. As the two prosecutors (Healy and Foran) were both charged and convicted at the same time in respect of the same offences, the conditional orders were made upon similar grounds.
 Anthony Foran is a young man who was born on the 28th January. 1958, and John Healy was born on the 7th December, 1956.
 It appears that Healy was brought before the Children's Court on the 12th June, 1974, upon a charge of breaking and entering St. Mary's Rugby Football Club and stealing property therein, to which charge he pleaded guilty. Sentence was not then imposed but the matter was adjourned to the 26th June, 1974. to enable Healy pay a sum of Â£18.80. When the matter was resumed on the 26th June, 1974, in the Children's Court. Healy had not paid this money and the matter was again adjourned to the 31st July, 1974. In the meantime Healy went to England and on the 31st July a  4 [1965] I.R. 217.

 5 [1965] I.R. 294.

 6 [1971] I.R. 217.

 7 (1936) 70 I.L.T.R. 185.

 8 [1974] I.R. 284.

 9 (1948) 32 Cr. App. R. 183.

 10 [1944] A.C. 149.

 11 [1964] 1 W.L.R. 1454.

 12 (1942) 316 U.S. 455.

 13 (1932) 287 U.S. 45.

 14 (1938) 304 U.S. 458.

 15 (1963) 372 U.S. 335.

 16 (1962) 369 U.S. 506.

 17 (1967) 387 U.S. 1.

 18 (1964) 378 U.S. 478.

 19 (1940) 308 U.S. 444.

 20 [1966] I.R. 183.

 21 [1974] I.R. 259.

 22 [1960] I.R. 93.

 23 See p. 326, ante.
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 bench warrant was issued for his arrest as he did not appear in court on that date.
 On the morning of the 12th December, 1974, both Healy and Foran were arrested in their respective homes and taken to Tallaght Garda Station and from there to Rathfarnham Garda Station. They were both charged with stealing on the previous night a motor car (1379 YI) and with causing malicious damage to that car. They were detained overnight in the Garda Station and were taken to the Dundrum District Court on the following morning (Friday, 13th December) when they appeared before District Justice O'Reilly on these charges. On this occasion they were informed of their right to trial by a jury on these charges or to elect to be tried summarily in the District Court; they chose to be dealt with in the District Court. Apparently they pleaded guilty to these two charges and the matter was then adjourned to the 18th December, 1974, at Rathfarnham District Court. In the interval the accused were detained in custody and when they appeared before the court on the 18th December a further charge was laid against them in respect of the stealing of another motor car (LIE 929) on the 20th or 21st September, 1974; they were also charged with causing malicious damage to that car. It appears they pleaded guilty to the charge of stealing but pleaded not guilty to the charge of malicious damage. It appears they were informed of their right to trial by a jury but chose to have the matter dealt with by the District Court. The matter was then further adjourned and the accused were both allowed conditional release upon their finding bail and independent surety, but as this was not forth-coming, they remained in custody for the period of the further remand to the 23rd December, 1974, when they were remanded again on the same conditions to the 30th December, 1974, when they appeared at Kilmainham District Court.
 On that date Foran applied to the District Justice for legal aid under the provisions24 of the Criminal Justice (Legal Aid) Act, 1962. The District Justice heard evidence of the accused Foran and thereupon granted the certificate sought in respect of both of the accused and assigned to them a solicitor whose name appeared on the panel of solicitors kept pursuant to the Regulations made under the Act of 1962. The matter was then adjourned and the accused were detained on remand upon the same conditions until the 6th January, 1975, when they appeared at the Rathfarnham District Court. On this occasion no solicitor appeared on their behalf and the matter was further adjourned to the next sitting of the District Court at Rathfarnham on the 13th January, 1975. Apparently at  24 See pp. 327-8, ante.
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 this time the solicitors had withdrawn their co-operation from the operation of the Regulations under the Act of 1962, and this was known to the District Justice. On the 13th January, 1975, he adjourned the matterâ€”this time with the consent of the accusedâ€”to the 29th January, 1975, and in the meantime the District Court clerk wrote to the solicitor assigned to the accused notifying him of his assignment; the clerk also wrote to the accused men a note informing them of the name and address of the solicitor.
 On the 15th January, 1975, the prosecutor Healy was brought before the Children's Court on foot of the bench warrant issued therefrom on the 31st July, 1974, to receive the sentence of that court which had been postponed, and District Justice Kennedy thereupon sentenced Healy to three months detention in St. Patrick's Institution on the charge of breaking and entering with intent to steal, to which he had pleaded guilty. When Healy appeared before District Justice Kennedy, no mention was made of the legal aid and there was no reference made to Healy's age.
 Both of the accused men were brought before the District Court at Rathfarnham on the 29th January, 1975, when again it appears that no solicitor attended to represent them. Apparently District Justice O'Reilly was then aware that both accused had been in custody for a period of seven weeks and that there was uncertainty about whether or when they might have a solicitor to appear to represent them on the matters pending before him. Although both accused say that they wished to have the matter further adjourned until they should have a solicitor to represent them, the District Justice proceeded on that day to impose sentences on the accused men in respect of the offences to which they had pleaded guilty and to hear evidence on the charges to which they had pleaded not guilty. Following the hearing of such evidence both the accused men were convicted and sentenced. Both men were sentenced to six months detention in St. Patrick's in respect of the offence of stealing motor car 1379 YI to which they had pleaded guilty. Both accused were sentenced to six months detention in St. Patrick's in respect of the offence of causing malicious damage to motor car 1379 YI, which sentence was to run consecutively to the six months sentence imposed for stealing the same car. Both accused were also sentenced to six months detention in St. Patrick's for stealing motor car LIE 929 and this sentence was to run concurrently with the first sentence imposed.
 On the 7th February, 1975, the prosecutor Foran applied for and obtained three conditional orders of certiorari directed to District Justice O'Reilly in respect of each of the three orders of conviction of the prosecutor

[1976]
1 I.R.
The State (Healy) v. Donoghue
Gannon J.
333
H.C.
 which had been made on the 29th January, 1975. On the 21st February, 1975, the prosecutor Healy applied for and obtained a conditional order of certiorari in respect of the three orders of the District Court made on the 29th January, 1975, and also a conditional order of habeas corpus. The grounds upon which the conditional orders were made were the same in each case.
 On the 4th March, 1975, the prosecutor Healy applied for and obtained a conditional order of certiorari in respect of the order made by District Justice Kennedy on the 15th January, 1975, when he was sentenced to three months detention in St. Patrick's for the offence of breaking and entering with intent to steal to which he had pleaded guilty the previous June, 1974. The grounds upon which this last conditional order of certiorari was granted were, as alleged by the prosecutor in his affidavit, that he was denied his rights under Article 38, s. 1, of the Constitution and that his trial was not conducted in accordance with law.
 Cause was shown in each case by a production of the warrants issued on foot of the respective District Court orders and the two prosecutors asked that the conditional orders be made absolute, notwithstanding the causes shown, principally on the grounds of the denial of the constitutional right under Article 38 of the Constitution having regard, in particular, to their rights under the Criminal Justice (Legal Aid) Act, 1962.
 Before dealing with the submissions on the grounds on which the conditional orders were made, I think I should say at the outset that it appears to me that the determination of the question of whether or not a court of local and limited jurisdiction is acting within its jurisdiction is not confined to an examination of the statutory limits of jurisdiction imposed on the court. It appears to me that this question involves also an examination of whether or not the court is performing the basic function for which it is establishedâ€”the administration of justice. Even if all the formalities of the statutory limitation of the court be complied with and if the court procedures are formally satisfied, it is my opinion that the court in such instance is not acting within its jurisdiction if, at the same time, the person accused is deprived of any of his basic rights of justice at a criminal trial. Accordingly, I think that  The State (Llewellyn) v. Ua Donnchadha 25is of limited assistance.
 The question which I have to consider is whether or not, on the facts in the present case, the prosecutors have been deprived of any of the basic rights incidental to the administration of justice.
 I think that at the outset I should dispel some misconceptions as to  25 [1973] I.R. 151.
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 the nature and effect of the Criminal Justice (Legal Aid) Act, 1962. By s. 7 of this statute the legislature authorises the payment of monies out of the general funds in the disposition of the Oireachtas upon production of certificates to be granted by the Courts. The nature of the certificates and the conditions upon which they may be granted by the various courts are stated with particularity in the statute. The amounts of the payments and the persons to whom they are to be paid are the subject of regulations. A certificate may be granted only upon the application of the person in respect of whom it is to be granted upon his satisfying the court to which he applies that his means are insufficient to enable him obtain legal aid, and that it is essential in the interests of justice that he should have legal aid by reason of the gravity of the charge of a criminal offence made against him or by reason of exceptional circumstances.
 The meaning of legal aid in this context is the professional service of a practising solicitor or barrister or both but, notwithstanding the title of the Act of 1962, the State is not providing or granting such services. The State is providing the means to pay for such services for persons unable to pay for them from their own resources. By this legislation the State is not creating a right to have such professional legal services, nor is it granting such services; but it is affording the opportunity, where requested, to a person of insufficient means of defending and vindicating his personal right to freedom. By the co-operation of practising solicitors and barristers, in conformity with regulations made under this Act, the accused person of insufficient means may have legal representation in court at State expense in proceedings relating to a criminal charge made against him. It has been argued that, upon the granting of a certificate pursuant to the Act of 1962, the accused person in respect of whom it has been granted thereupon acquires a statutory right to be represented in court by a practising solicitor or barrister, or both, as the case may be. I do not think this is correct as it seems to me that the statute merely authorises payments out of State funds to be made for professional services if and when given in pursuance of a certificate, and that it does not create any rights nor confer any entitlement on the accused person.
 Apart from the judicial determination of the circumstances justifying the granting of such certificate, the Act imposes no obligation on the court to see to the provision of the professional services to the accused.
 A person accused of a criminal offence, whether he be impecunious or not, has no need of the assistance of legislation to ensure his just treatment by the Courts. Article 38, s. 1, of the Constitution provides:â€” "No person shall be tried on any criminal charge save in due course of law." The
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 courts for the trial of criminal charges are established by the Constitution, and the law which creates offences and provides for punishment of convicted persons is enacted by the legislature established by the Constitution. While the provisions26 of Article 40, ss. 1, 3 and 4, seem to place a particular onus on the legislature in regard to the protection of the personal rights of the individual to liberty and freedom from unjust attack, nevertheless the protection from injustice is primarily the function of the Courts. The promotion of the common good so that the dignity and freedom of the individual may be assured, being the objective stated in the preamble to the Constitution, is as much a function and responsibility of the judicial organ of the State as of the legislature or the executive. The phrase "in due course of law" in Article 38, s. 1, carries with it a sufficient guide and direction for the Courts. It is a phrase of very wide import which includes in its scope not merely matters of constitutional and statutory jurisdiction, the range of legislation with respect to criminal offences, and matters of practice and procedure, but also the application of basic principles of justice which are inherent in the proper course of the exercise of the judicial function.
 The sense of justice is fundamental in human nature and from it derive essential rights which do not require any positive law for their enunciation. In the course of his judgment in  McGee v. The Attorney General 27Mr. Justice Walsh says at p. 318 of the report:â€” "In this country it falls finally upon the judges to interpret the Constitution and in doing so to determine, where necessary, the rights which are superior or antecedent to positive law or which are imprescriptible or inalienable. In the performance of this difficult duty there are certain guidelines laid down in the Constitution for the judge. The very structure and content of the Articles dealing with fundamental rights clearly indicate that justice is not subordinate to the law. In particular, the terms of s. 3 of Article 40 expressly subordinate the law to justice." The Articles of the Constitution to which he was referring are Articles 40, 41, 42 and 43. At p. 310 of the report, in reference to these Articles, he said:â€” "Articles 41, 42 and 43 emphatically reject the theory that there are no rights without laws, no rights contrary to the law and no rights anterior to the law. They indicate that justice is placed above the law and acknowledge that natural rights, or human rights, are not created by law but that the Constitution confirms their existence and gives them protection."
 Among the natural rights of an individual whose conduct is impugned and whose freedom is put in jeopardy are the rights to be adequately  26 See p. 327, ante.

 27 [1974] I.R. 284.
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 informed of the nature and substance of the accusation, to have the matter tried in his presence by an impartial and independent court or arbitrator, to hear and test by examination the evidence offered by or on behalf of his accuser, to be allowed to give or call evidence in his defence, and to be heard in argument or submission before judgment be given. By mentioning these I am not to be taken as giving a complete summary, or as excluding other rights such as the right to reasonable expedition and the right to have an opportunity for preparation of the defence. The rights I have mentioned are such as would necessarily have a bearing on the result of a trial. In my view, they are rights which are anterior to and do not merely derive from the Constitution, but the duty to protect them is cast upon the Courts by the Constitution.
 In the course of his judgment in  Re Haughey 28Ã“ DÃ¡laigh  C.J. says at p. 264 of the report:â€” "Where, as here, it is considered necessary to grant immunity to witnesses appearing before a tribunal, then a person whose conduct is impugned as part of the subject matter of the inquiry must be afforded reasonable means of defending himself. What are these means? They have been already enumerated at (a) to (d) above.29 Without the two rights which the Committee's procedures have purported to exclude, no accusedâ€”I speak within the context of the terms of the inquiryâ€”could hope to make any adequate defence of his good name. To deny such rights is, in an ancestral adage, a classic case of clocha ceangailte agus madrai scaoilte.30 Article 40, s. 3, of the Constitution is a guarantee to the citizen of basic fairness of procedures. The Constitution guarantees such fairness, and it is the duty of the Court to underline that the words of Article 40, s. 3, are not political shibboleths but provide a positive protection for the citizen and his good name." With these views Mr. Justice Walsh and Mr. Justice Budd agreed; but Mr. Justice FitzGerald, in reference to this aspect, said at p. 266 of the report:â€” "Sixthly, in my opinion the procedure adopted by the Committee was ill-advised. They failed to have regard to the fact that Mr. Haughey had the character of an accused person, rather than that of a mere witness as to fact. I do not consider that any constitutional right was thereby infringed but I do consider that the limitations imposed upon him as to the conduct of his case, as a person in effect accused, were contrary to natural justice. On his appearance in the High Court he was deprived of the opportunity of cross-examining the deponent whose certificate purported to establish facts which brought him before the court. There can be no doubt that in the High Court Mr.  28 [1971] I.R. 217.

 29 See [1971] I.R at p. 263.

 30 Binding stones and unleashing dogs.
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 Haughey had the status of an accused person and was denied the opportunity of presenting his defence in the normal accepted way."
 It is evident that a distinction must be drawn between matters of mere procedural irregularity and matters going to the root of the decision of the court of trial. An example of the former is to be found in  The State (Royle) v. Kelly 31 which was a case in which the accused challenged a conviction upon a trial which proceeded against his wishes to have it postponed to enable him have the services on legal aid of a solicitor unacceptable to the court. In the course of his judgment in the Supreme Court Mr. Justice Walsh said at pp. 267-8 of the report:â€” "Assuming that the history and the conduct of the case disclosed material from which it could be fairly said that the trial was not satisfactory in all the circumstances, the question is whether that in itself is sufficient to warrant the making of an order under Article 40 in respect of the sentence which followed such a trial? The Constitution, of course, requires that nobody should be tried on any criminal offence save in due course of law and what amounts to such a breach of the constitutional guarantee, apart from breaches of specific statutory provisions etc., may in most cases be a question of degree. There are also other constitutional provisions which it is unnecessary to detail which in effect state that a person should not be made a victim of injustice by the State. In so far as this refers to procedural matters arising in the course of a trial, the question has already been dealt with in three judgments of this Court. In  The Stale (McKeever) v. The Governor of Mountjoy Prison  (Supreme Courtâ€”19th Dec., 1966) the judgment of  Ã“ DÃ¡laigh  C.J. contains the following passage:â€” 'It could not be said that the prosecutor was detained in accordance with law if the irregularities or the procedural deficiencies complained of were shown to be such as would invalidate any essential step in the proceedings leading ultimately to his detention.' That was the view of all the members of the Court. In  The State (Charles Wilson) v. The Governor of Portlaoise Prison (Supreme Courtâ€”11th July, 1968) I stated as follows:â€” 'On a habeas corpus application by a person detained by order of a court, whether under sentence following conviction or otherwise, matters dealing with the weight of the evidence or irregularities of procedure which do not go to the jurisdictional basis of the trial or other court proceedings are not relevant unless the irregularities or the procedural deficiencies complained of are shown to be such as would invalidate any essential step in the proceedings leading ultimately to his detention. See the judgment of this Court in The State (McKeever) v. The Governor of Mountjoy Prison .' That view  31 [1974] I.R. 259.
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 was assented to by the other members of the Court. The matter was referred to again in a later application by the same Charles Wilson in The State (Charles Wilson) v. The Governor of Portlaoise Prison  (Supreme Courtâ€”29th July, 1969) when  Ã“ DÃ¡laigh  C.J., giving the judgment to which the other members of the Court assented, stated with reference to the particular grounds raised in that case:â€” 'What remains is a pot-pourri of grounds which, if substantiated, would be proper to be advanced in the Court of Criminal Appeal, but none of which go to the jurisdictional basis of the trial or invalidate any essential step in the trial leading ultimately to the applicant's conviction. See the judgment of Walsh J. already referred to and also the judgment of this Court in  The State (McKeever) v. The Governor of Mountjoy .' In so far as the present case is concerned, I am of opinion that the matters raised are not irregularities or procedural deficiencies of a character which invalidated any essential step in the proceedings which led to the sentence passed upon the prosecutor."
 An example of a breach of a fundamental right going to the root of the decision of the court is to be found in  The State (Buchan) v. Coyne 32which was a case in which the accused, by reason of language difficulties, did not know or understand the charge or the evidence given or, indeed, the result of his trial.
 It has been argued in the present cases that every accused person has a natural right, or a constitutional right, to have the professional assistance of a practising lawyer of his own choice. It is further argued that such right is given statutory recognition in the Criminal Justice (Legal Aid) Act, 1962, or that a right so to be professionally represented is conferred by the Act of 1962 on persons of inadequate means. It seems to be a necessary corollary of this line of argument that an accused person, who is of insufficient means to pay for professional legal assistance, could not be sure of a fair trial in accordance with the principles of justice in our Courts. I do not agree that this is so; but I do recognise that, notwithstanding the presumption of the innocence of the accused and the fact that he may be under no obligation to establish a defence or to prove his innocence, the accused would feel at a grave disadvantage in finding his accuser, the State, professionally represented. Undoubtedly there are many cases and occasions when such a disadvantage might be a reality, but the existence of a right to be professionally represented cannot be derived from such occasional instances.
 In my view it cannot be said that a right to be professionally represented exists in all cases to be availed of only according to the nature of the  32 (1936) 70 I.L.T.R 185.
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 circumstances. In my opinion the true position is that the basic rights, to which I have referred earlier, do not necessarily require the supplementary right to be professionally represented. Nevertheless, these basic rights might effectively and manifestly be denied to an accused person, whether impecunious or not, in some instances if he were not to be afforded the professional assistance of a practising lawyer. In my opinion it is the duty of the Court not merely to "outlaw33 any procedures which will restrict or prevent the party concerned from vindicating" his rights but also to be alert to protect his rights without departing from the impartiality which it must maintain.
 The wording used in sub-s. 1(b) of s. 2 of the Criminal Justice (Legal Aid) Act, 1962, gives some guidance to the Court in these respects. The exceptional circumstances may include the condition of the accused, such as his age, immaturity or senility, his lack of education or intelligence, his excessive emotional disturbance, disabling ill health or other factors which would render him unable to know and understand the nature of the charge, to appreciate its gravity, to understand the directions of the court as to procedure and rights of the accused, to follow and test the evidence tendered against him or to speak on his own behalf. These appear to me to be some of the types of circumstances which may arise for the consideration of the court upon an application for a certificate for legal aid resulting in the accused having professional representation at the expense of the State.
 In a case in which application has been made by an accused for the certificate under the Act of 1962 and in which the court has determined that such certificate should be granted, I am of opinion that the court should not then proceed with the trial of the accused without the professional assistance intended for him and against his will. Probably, the very fact of so doing would add an additional factor to the disadvantages of the accused. To proceed with the trial of such a person while he was unrepresented would amount to a deprivation of his natural and constitutional rights, for the protection of which the court had granted the certificate for legal aid after due determination. The court cannot, and should not, take it upon itself to act as adviser to the accused but should afford the accused the opportunity of accepting or, if he can competently do so, rejecting the professional assistance of a practising lawyer.
 I can find nothing in the Act of 1962, or in the Constitution, which can be construed as creating a right in an accused person to be informed by the court of the purport of the Act of 1962, or as imposing on the court any duty to subject an accused person to interrogation concerning his  33 See [1971] I.R. at p. 264.
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 means, or his intelligence, or his knowledge of the provisions of that or other statutory provisions. The provisions34 of the Criminal Justice Act, 1951, which do impose upon the District Justice the obligation of making inquiry of the accused in the circumstances therein mentioned is a different type of obligation going to the nature and root of the limited jurisdiction of the court to enter upon a trial. If it was the intention of the legislature that any such, or similar, inquiry should be made for the purposes of implementing the Act of 1962, I consider that the legislature would have expressly so stated: but it did not do so.
 I have given careful consideration to the English authorities cited in the course of argument namely  Galos Hired v. The King 35;  R. v. Kingston 36; R. v. Howes 37; and  R. v. Sowden .38 Each of these cases was a case heard on appeal in which the appeal court considered the proceedings in the lower court with a view to determining whether or not there had been a miscarriage of justice and, consequently, on the appeal, the court entered into an inquiry as to the whole course of the hearing in the first instance and the nature of the evidence so as to discover whether or not there would still have been a conviction notwithstanding the various irregularities. To that extent these cases are concerned with a type of inquiry not pertinent in these certiorari proceedings. In the proceedings before me, having regard to the type of relief sought, I do not think that I am concerned to investigate the nature of the evidence tendered to the court and upon which the convictions of the prosecutors were obtained; indeed, such evidence has not been presented to me. What I am concerned with is whether or not the course taken by the District Justice in each instance effectively amounted to a deprivation of the prosecutor's basic rights, so as to deprive him of the standards of justice required of our Courts under and beyond the authority of the Constitution.
 The conclusions to which I have come in regard to the proceedings before District Justice O'Reilly are as follows. It seems to me that the gravity of the charge in each case was such as to warrant the granting of a legal-aid certificate if the District Justice was satisfied, as indeed he was, that each of the prosecutors was a person of means insufficient to provide himself with professional representation. There appears also to have been some exceptional circumstances, such as the youth of each of these prosecutors as known to the District Justice at the time and the circumstances that they made statements which might or might not give rise to  34 See p. 3, ante.

 35 [1944] A.C. 149.

 36 (1948) 32 Cr. App. R. 183.

 37 [1964] 2 Q.B. 459.

 38 [1964] 1 W.L.R. 1454.
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 legal argument in respect of their admissibility. In my opinion, the fact that the prosecutors had pleaded guilty to some of the offences is not a factor which would warrant proceeding without them having professional assistance, as it is my opinion that the principal value of professional assistance would have been to advise the prosecutors as to whether or not they should plead guilty in the first instance and to advise them about the conduct of their defence if they did not plead guilty.
 It appears to me that the District Justice was placed in what appeared to him to be a dilemma having regard to the interests of the prosecutors, as he considered that they had been in detention for an excessively long period while awaiting their trial, with a risk of further continued detention of unpredictable duration. As against this, he possibly considered that the immediate disposal of the charges by a trial would be more reasonable on the assumption that the pleas of guilty were properly entered by the accused.
 In my view the District Justice made the wrong decision but I think that, in doing so, it was not merely a matter of acting within his jurisdiction. It appears to me that the entering upon the trial after it had been considered to be in the interests of justice that the accused should have professional assistance, and in the knowledge that they did not have it, amounted to a deprivation of the basic and constitutional rights of the prosecutors to know and understand the charges, to follow court procedures, to test the evidence, and to speak on their own behalfâ€”all of which rights are embraced in the phrase "in due course of law." To this extent, it appears to me that the District Justice failed, although in good faith, in a function basic to the exercise of the jurisdiction of his court. Accordingly, I am of opinion that the three conditional orders made by Mr. Justice Kenny on the 7th February, 1975, and the conditional order made by Mr. Justice Hamilton on the 21st February, 1975, should be made absolute notwithstanding cause shown, and that the orders of certiorari therein directed should issue and that the respective District Court records and orders relating to the convictions and sentences should be quashed.
 In relation to the proceedings before District Justice Kennedy, I am of opinion that no basic right of the accused was infringed and that there was no deprivation of any right of the accused of which he can properly complain as a miscarriage of justice. Accordingly, I am of opinion that the application of the prosecutor Healy to have the conditional order of certiorari of the 4th March, 1975, made absolute should be dismissed and that the cause shown should be allowed.
 I am instructed that both the prosecutors are on bail and so no question
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 arises in respect of the application for an order of habeas corpus under Article 40 of the Constitution; but the prosecutors may be released from the bonds of their bails. It follows from the foregoing that the prosecutors may now be required to present themselves before the District Court to face the charges against them and to renew their applications for a certificate for legal aid so that the matters may be proceded with in a regular manner.
 If the prosecutor Healy has not served the sentence imposed by District Justice Kennedy, I will allow him continuing bail on the same terms as heretofore for the period of 21 days from to-day or, in the event of notice of appeal being served within that period, the bail shall continue until the determination of the appeal. On the undertaking as to costs given on behalf of the State, I make no order for costs.

 The prosecutor appealed to the Supreme Court from the judgment and order of the High Court in so far as they failed to make absolute the conditional order of certiorari dated the 4th March, 1975. The respondents in the proceedings 1975 No. 79 SS appealed to the Supreme Court from the judgment and order of the High Court in so far as they failed to discharge the conditional order of certiorari dated the 21st February, 1975. The appeals were heard on the 1st-3rd March, 1976.
R. J. O'Hanlon S.C.  (with him E. G. Stewart  and G. B. Clarke ) for the prosecutor:â€”
 The right of an accused to defend himself against a criminal charge is one of the fundamental personal rights of the citizen which is guaranteed, but not specified, in s. 3 of Article 40 of the Constitution:  Ryan v. The Attorney General 39;  McDonald v. Bord na gCon. 40 If the charge is a serious one, this right includes the further right to have legal representation ( In re Haughey 41) and, if the accused cannot pay for such representation, to have it furnished at public expense:  The State (Royle) v. Kelly .42
 The right of an accused to be represented by counsel at his trial was recognised in  Galos Hired v. The King 43;  R. v. Howes 44;  R. v. Kingston .45
 In a series of decisions made by the Supreme Court of the United States of America since 1931 it has been recognised that the right conferred by the 5th Amendment to the Constitution of the United States against  39 [1965] I.R. 294.

 40 [1965] I.R. 217.

 41 [1971] I.R. 217.

 42 [1974] I.R. 259.

 43 [1944] A.C. 149.

 44 [1964] 2 Q.B. 459.

 45 (1948) 32 Cr. App. R. 183.



[1976]
1 I.R.
The State (Healy) v. Donoghue
Gannon J.
343
S.C.
 being deprived of life, liberty or property without due process of law is repeated in another form by the 6th Amendment which declares the right of an accused person to legal representation in a federal criminal trial and that the 14th Amendment has extended that right to representation in State criminal trials. It has also been recognised that, where necessary, the exercise of this right involves the provision of free legal aid; and that the court should ensure that the accused who requires legal aid is informed of his right to apply for it:  Powell v. Alabama 46;  Johnson v. Zerbst 47; Betts v. Brady 48;  Gideon v. Wainwright 49;  Carnley v. Cochran 50;  In re Gault 51;  Argersinger v. Hamlin 52;  Boyd v. Dutton .53 No distinction can be drawn between the phrase "due process of law" in the 5th Amendment to the Constitution of the United States of America and the phrase "in due course of law" contained in s. 1 of Article 38 of the Constitution of Ireland. [He also referred to  The State (Langan) v. Governor of Portlaoise Prison  (O'Keeffe P.â€”31st July, 1972);  The State (Langan) v. Donoghue 54; The State (Buchan) v. Coyne 55;  The State (Vozza) v.  Ã“ Floinn  56]
 The Constitution is not a depository of concepts which were fully developed and fixed for ever at the time of its enactment by the people; its principles and guarantees can accommodate the identification of natural. analogous or consequential rights in the course of legal and social developments:  McMahon v. The Attorney General 57;  McGee v. The Attorney General .58
H. D. Barron S.C.  (with him D. P. Sheridan S.C.  and A. F. Browne )for the respondents in both proceedings:â€”
 If an accused person has a constitutional right to legal representation at his trial, it must have been conferred by the provisions of s. 1 of Article 38 of the Constitution which declare that no person shall be tried on any criminal charge save "in due course of law." The Constitution does not contain a definition or an explanation of that phrase so that its effect must be ascertained from an examination of the existing case law and statute law. It was within the competence of the Oireachtas to enact legislation extending the availability of legal aid beyond the restricted category of persons to which it applied in practice prior to the enactment  46 (1932) 287 U.S. 45.

 47 (1938) 304 U.S. 458.

 48 (1942) 316 U.S. 455.

 49 (1963) 372 U.S. 335.

 50 (1962) 369 U.S. 506.

 51 (1967) 387 U.S. 1.

 52 (1972) 407 U.S. 25.

 53 (1972) 405 U.S. 1.

 54 [1974] I.R. 251.

 55 (1936) 70 I.L.T.R. 185.

 56 [1957] I.R. 227.

 57 [1972] I.R. 69.

 58 [1974] I.R. 284.
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 of the Constitution. In extending legal aid, it was not unreasonable to confine it (a) to persons who required it and (b) who applied for it. It should be noted that the present case law in the United States of America on the subject of legal representation at a criminal trial is the result of a series of extensions by judicial interpretation of the express provision in the 6th Amendment to the Constitution of the United States that an accused shall enjoy the right to have "the assistance of counsel for his defense."
 There was no obligation on the District Justice in the proceedings in the Children's Court to inform the prosecutor of his right to apply for legal aid. Indeed, when he was convicted in the Children's Court on the 15th January, 1975, the prosecutor had known for a fortnight of the existence of the legal-aid scheme from his experience in the other proceedings.
 With regard to the other proceedings in which a legal-aid certificate had been granted on the 30th December, 1974, the District Justice was faced with an interruption of indefinite duration in the operation of the legal-aid scheme; if he made a mistake in deciding to reach finality after the prosecutor had been detained on remand for over seven weeks, then he made that mistake within the ambit of the exercise of the jurisdiction conferred on him and the convictions recorded on the 29th January, 1975, should not be set aside on certiorari. [He referred to  Maher v. The Attorney General 59;  O'Brien v. Keogh 60;  Byrne v. Ireland 61;  McGee v. The Attorney General 62;  The State (Royle) v. Kelly 63;  The State (Langan) v.Donoghue 64;  Powell v. Alabama 65;  Betts v. Brady 66; and  Gideon v.Wainwright 67]
Cur. adv. vult.
 On the 18th March, 1976, the Chief Justice stated that the Court was of opinion that all the conditional orders should be made absolute and that the members of the Court would give their reasons later. On the 22nd July, 1976, the judges delivered judgments stating their reasons.


O'Higgins C.J.

 22nd July, 1976


 Anthony Foran was born on the 28th January, 1958, and John Healy was born on the 7th December, 1956. At the times of the court proceedings  59 [1973] I.R. 140.

 60 [1972] I.R. 144.

 61 [1972] I.R. 241.

 62 [1974] I.R. 284.

 63 [1974] I.R. 259.

 64 [1974] I.R. 251.

 65 (1932) 287 U.S. 45.

 66 (1942) 316 U.S. 455.

 67 (1963) 372 U.S. 335.
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 hereinafter referred to, they were aged 16 and 18 respectively. On the 12th June, 1974, Healy was brought before the Children's Court on a charge of breaking and entering St. Mary's Rugby Football Club and stealing property therein. He pleaded guilty to this charge. Sentence was not then imposed by the District Justice but the matter was adjourned to the 26th June, 1974, to enable him to pay the sum of Â£18.80 representing the value of the property stolen. On the 26th June, Healy had not paid this money and the matter was further adjourned to the 31st July, 1974. By the 31st July, Healy had gone to England and a bench warrant for his arrest was thereupon issued. On the 15th January, 1975, he was brought before the Children's Court on foot of the bench warrant, and he was thereupon sentenced to three months detention in St. Patrick's Institution on the charges of breaking and entering and stealing to which he had pleaded guilty. In these proceedings Healy was not legally represented, nor had he been informed of his right to apply for legal aid under the provisions68 of s. 2 of the Criminal Justice (Legal Aid) Act, 1962.
 On the 13th December, 1974, Healy and Foran had been charged at Dundrum District Court before District Justice O'Reilly with having stolen and caused malicious damage to a motor car the previous night. Having been informed of their rights to jury trial, they elected to have the charges dealt with summarily in the District Court and they pleaded guilty. The matter was then adjourned to Rathfarnham District Court on the 18th December, 1974, both being detained in custody. On the 18th December a further charge was laid against them of stealing and causing malicious damage to another motor car in the previous September. Again, having elected to be tried summarily, they pleaded guilty to the charge of stealing but not guilty to the charge of malicious damage. The matter was further adjourned, both being allowed bail which in fact they were unable to get.
 On the 30th December, 1974, when appearing on remand at Kilmainham District Court, Foran applied to the District Justice for legal aid. The District Justice heard the evidence of Foran and, thereupon, treating the application as having been made on behalf of both accused, granted a certificate for legal aid in favour of each of the accused under the provisions of s. 2 of the Act of 1962. The matter was then adjourned to the 6th January, 1975, at Rathfarnham District Court. As no solicitor appeared for the accused on this date, there was a further adjournment to Rathfarnham on the 13th January and again on that date, for the same reason, to the 29th January. On the 29th January no solicitor appeared for the accused, and the District Justice, obviously concluding that they  68 See pp. 327-8, ante.
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 were unlikely to secure the services of a solicitor and despite their application for a further adjournment, decided to impose sentence. Both were thereupon sentenced to six months detention in St. Patrick's Institution in respect of the theft of each motor car, and to six months in relation to one charge of malicious damage; the motor-car sentences were expressed to be concurrent and the malicious-damage sentence to be consecutive.
 On the 7th February, 1975, Foran applied for and obtained three conditional orders of certiorari in respect of the three convictions and orders made on the said 29th January, 1975. On the 21st February, 1975, Healy applied for and obtained a similar order in respect of the convictions against him on the same day, and also a conditional order of habeas corpus. On the 4th March, 1975, Healy obtained a conditional order of certiorari in respect of the order made by District Justice Kennedy on the 15th January, 1975. Cause having been shown, the question as to whether these conditional orders should be made absolute was considered and decided by Mr. Justice Gannon in the High Court. He made absolute the conditional orders of certiorari in respect of the convictions and sentences imposed on the prosecutors by District Justice O'Reilly on the 29th January, 1975. He allowed the cause shown in respect of the conviction and sentence imposed on the prosecutor Healy by District Justice Kennedy on the 15th January, 1975. An appeal has been brought by the respondents in respect of the quashing of the orders made by District Justice O'Reilly; and an appeal has been brought by the prosecutor Healy against the refusal to quash the order made on the 15th January, 1975.
 These appeals raise important questions with regard to the right of accused persons under the Constitution and the law. The prosecutors were young men aged 16 and 18 respectively. They had no particular educational attainments and certainly no legal knowledge or qualifications. They found themselves facing serious charges for which convictions would render them liable to imprisonment. Being without means, they could not themselves engage professional assistance for their defence. In relation to the charge brought against him in the Children's Court, Healy was convicted and sentenced without being professionally represented and without having been informed of his statutory rights under the Criminal Justice (Legal Aid) Act, 1962. In relation to the charges brought against both before District Justice O'Reilly, although each applied for and was granted legal aid under the Act of 1962, both were convicted and sentenced without being professionally represented, simply because no solicitor was apparently willing to appear for them. This Court has already decided that in the circumstances none of these convictions can stand. A purpose of this judgment is to state my reasons for concurring in this decision of the Court.
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 The preamble to the Constitution records that the people "seeking to promote the common good, with due observance of prudence, justice and charity, so that the dignity and freedom of the individual may be assured, true social order attained, the unity of our country restored, and concord established with other nations, do hereby adopt, enact, and give to ourselves this Constitution." In my view, this preamble makes it clear that rights given by the Constitution must be considered in accordance with concepts of prudence, justice and charity which may gradually change or develop as society changes and develops, and which fall to be interpreted from time to time in accordance with prevailing ideas. The preamble envisages a Constitution which can absorb or be adapted to such changes. In other words, the Constitution did not seek to impose for all time the ideas prevalent or accepted with regard to these virtues at the time of its enactment. Mr. Justice Walsh expressed this view very clearly in  McGeev. The Attorney General 69 when he said at p. 319 of the report:â€”
 "According to the preamble, the people gave themselves the Constitution to promote the common good with due observance of prudence, justice and charity so that the dignity and freedom of the individual might be assured. The judges must, therefore, as best they can from their training and their experience interpret these rights in accordance with their ideas of prudence, justice and charity. It is but natural that from time to time the prevailing ideas of these virtues may be conditioned by the passage of time; no interpretation of the Constitution is intended to be final for all time. It is given in the light of prevailing ideas and concepts."
 It is with this view in mind of what the preamble conveys that I propose to consider the issues which have arisen on these appeals.
 It has been submitted on behalf of each prosecutor that in the circumstances of the charges brought against each of them, and since they did not have the means to engage a lawyer for their own defence, each had a constitutional right to look to the State to provide such a lawyer for them. They contend that the action of District Justice O'Reilly, in proceeding to convict and sentence them while they were still not represented and despite a grant by him of a certificate for legal aid under s. 2 of the Act of 1962, was a breach of their right to a fair trial and of their personal rights as guaranteed by the Constitution. It is further submitted on behalf of Healy that his conviction and sentence by District Justice Kennedy on the 15th January, 1975, without being informed of his rights to apply for legal aid under the Act of 1962 and without being legally represented, also amounted to a breach of his constitutional rights.
  69 [1974] I.R. 284.
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 Mr. O'Hanlon, in conducting the argument on behalf of the two prosecutors, relied on the provisions70 of Articles 38 and 40, ss. 3 and 4, of the Constitution; on Article 6, para. 3(c), of the European Convention on Human Rights; and on the provisions of the Act of 1962. He submitted that the effect of these Articles of the Constitution is that any person charged with a criminal offence for which he can be imprisoned has the fundamental right to be represented and, if he cannot provide for such representation by reason of lack of means, the State must provide such representation for him. He contended that this right existed in all cases unless and until it was consciously and intelligently waived by the person so charged. He urged that Ireland's adherence to the European Convention on Human Rights was a recognition of this fundamental right, despite a reservation to which I will refer later, and that the Act of 1962 was an attempt by the legislature to put this recognition in statutory form.
 Mr. Barron, on behalf of the respondents, disputed the existence of a constitutional right and submitted that such right to legal aid as existed came from the Act of 1962 and depended on the provisions of that Act. In particular, Mr. Barron submitted that in accordance with the Act of 1962 a person desiring legal aid must first of all apply for it and that, if he fails to do so, not only has he no right to such aid but it cannot be provided for him. He further submitted that, in considering the rights of an accused person under Article 38, regard must be had to the fact that at the time of the enactment of the Constitution the only form of legal aid for accused persons was the old system of assignment of solicitor and counsel in cases of persons charged with the capital offence of murder.
 I have considered these arguments and the relevant provisions of the Constitution. It seems to me that the following matters should be noted.
 In the first place the concept of justice, which is specifically referred to in the preamble in relation to the freedom and dignity of the individual, appears again in the provisions of Article 34 which deal with the Courts. It is justice which is to be administered in the Courts and this concept of justice must import not only fairness, and fair procedures71, but also regard to the dignity of the individual. No court under the Constitution has jurisdiction to act contrary to justice. Mr. Justice Gannon in his judgment in this matter in the High Court said:â€”
 "Before dealing with the submissions on the grounds on which the conditional orders were made, I think I should say at the outset that it appears to me that the determination of the question of whether or not a court of local and limited jurisdiction  70 See p. 327, ante.

 71 See [1971] I.R. at p. 264.
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 is acting within its jurisdiction is not confined to an examination of the statutory limits of jurisdiction imposed on the court. It appears to me that this question involves also an examination of whether or not the court is performing the basic function for which it is establishedâ€”the administration of justice. Even if all the formalities of the statutory limitation of the court be complied with and if the court procedures are formally satisfied, it is my opinion that the court in such instance is not acting within its jurisdiction if, at the same time, the person accused is deprived of any of his basic rights of justice at a criminal trial."
 I agree with these views.
 Article 38 deals specifically with a criminal trial and provides that no person should be tried on any criminal charge save in due course of law. This Article must be considered in conjunction with Article 34; with Article 40, s. 3, sub-s. 1, under which "the State guarantees in its laws to respect, and, as far as practicable, by its laws to defend and vindicate the personal rights of the citizen" and with sub-s. 2 of the same section under which "the State shall, in particular, by its laws protect as best it may from unjust attack and, in the case of injustice done, vindicate the life, person, good name, and property rights of every citizen." Being so considered, it is clear that the words "due course of law" in Article 38 make it mandatory that every criminal trial shall be conducted in accordance with the concept of justice, that the procedures applied shall be fair, and that the person accused will be afforded every opportunity to defend himself. If this were not so, the dignity of the individual would be ignored and the State would have failed to vindicate his personal rights. What then does justice require in relation to the trial of a person on a criminal charge? A person charged must be accorded certain rights. In referring to these in his judgment, Mr. Justice Gannon said:â€”
 "Among the natural rights of an individual whose conduct is impugned and whose freedom is put in jeopardy are the rights to be adequately informed of the nature and substance of the accusation, to have the matter tried in his presence by an impartial and independent court or arbitrator, to hear and test by examination the evidence offered by or on behalf of his accuser, to be allowed to give or call evidence in his defence, and to be heard in argument or submission before judgment be given. By mentioning these I am not to be taken as giving a complete summary, or as excluding other rights such as the right to reasonable expedition and the right to have an opportunity for preparation of the defence."
 It seems to me that this puts very clearly what one would expect to be
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 the features of any trial which is regarded as fair. However, criminal charges vary in seriousness. There are thousands of trivial charges prosecuted in the District Courts throughout the State every day. In respect of all these there must be fairness and fair procedures, but there may be other cases in which more is required and where justice may be a more exacting task-master. The requirements of fairness and of justice must be considered in relation to the seriousness of the charge brought against the person and the consequences involved for him. Where a man's liberty is at stake, or where he faces a very severe penalty which may affect his welfare or his livelihood, justice may require more than the application of normal and fair procedures in relation to his trial. Facing, as he does, the power of the State which is his accuser, the person charged may be unable to defend himself adequately because of ignorance, lack of education, youth or other incapacity. In such circumstances his plight may require, if justice is to be done, that he should have legal assistance. In such circumstances, if he cannot provide such assistance by reason of lack of means, does justice under the Constitution also require that he be aided in his defence? In my view it does.
 The general view of what is fair and proper in relation to criminal trials has always been the subject of change and development. Rules of evidence and rules of procedure gradually evolved as notions of fairness developed. The right to speak and to give evidence, and the right to be represented by a lawyer of one's choice were recognised gradually. To-day many people would be horrified to learn how far it was necessary to travel in order to create a balance between the accuser and the accused.
 If the right to be represented is now an acknowledged right of an accused person, justice requires something more when, because of a lack of means, a person facing a serious criminal charge cannot provide a lawyer for his own defence. In my view the concept of justice under the Constitution, or constitutional justice (to use the phrase used in the judgments of this Court in  McDonald v. Bord na gCon 72, in  East Donegal Co-Operativev. The Attorney General 73 and in the majority judgment of this Court in Glover v. B.L.N. 74) requires that in such circumstances the person charged must be afforded the opportunity of being represented.
 This opportunity must be provided by the State. Only in this way can justice be done, and only by recognising and discharging this duty can the State be said to vindicate the personal rights of the person charged. To hold otherwise would be to tolerate a situation in which the nature and  72 [1965] I.R. 217.

 73 [1970] I.R. 317.

 74 [1973] I.R. 388.
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 extent of a man's ability to defend himself, when accused, could depend on the nature and extent of his means; that would be to tolerate injustice. That this view is now commonly held in most countries of the Western World is clear from the provisions of the European Convention on Human Rights, which was ratified by Ireland on the 25th February, 1953, and from the development in recent years of judicial opinion in the Supreme Court of the United States.
 Article 6, para. 3(c), of that Convention provides that the subscribing countries acknowledge that every person charged with a criminal offence shall have the right "to defend himself in person or through legal assistance of his own choosing or, if he has not sufficient means to pay for legal assistance, to be given it free when the interests of justice so require."Ireland was one of the countries which confirmed and ratified this Convention but, in so doing, entered a reservation as follows:â€” "The Government of Ireland do hereby confirm and ratify the aforesaid Convention and undertake faithfully to perform and carry out all the stipulations therein contained, subject to the reservation that they do not interpret Article 6(3)(c) of the Convention as requiring the provision of free legal assistance to any wider extent than is now provided in Ireland." At that time the only free legal assistance in criminal charges was the provision for assignment in murder cases which I have already mentioned. It is not necessary for me to express any opinion on the meaning of this reservation or its effect. It is sufficient to say that the existence of the Convention demonstrates clearly that it was then generally recognised throughout Europe that, as one of his minimum rights, a poor person charged with a criminal offence had the right to have legal assistance provided for him without charge.
 In the United States of America the development of judicial opinion on the meaning of the right to "due process" guaranteed by the 14th Amendment has reached a similar conclusion. In  Gideon v. Wainwright 75the Supreme Court of the United States held that, in a criminal trial for a serious offence, the right of an indigent defendant to have the assistance of counsel is a fundamental right which is essential to a fair trial, and that a trial and conviction without such assistance violated the 14th Amendment.
 It seems to me that in 1962 the State recognised the existence of this fundamental right when the Oireachtas passed the Criminal Justice (Legal Aid) Act of that year. Under the Act of 1962 provision is made, both in the District Court and in relation to persons returned for trial on indictment, for legal aid where the person's means are insufficient to enable him to  75 (1963) 372 U.S. 335.
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 obtain such aid himself. Such aid is granted where "it is essential in the interests of justice that he should have legal aid in the preparation and conduct of his defence." To the extent that this Act provides for legal aid, it discharges what I consider to be the constitutional duty imposed on the State.
 However, the Act of 1962 lays down as a condition for the grant of legal aid both in the District Court and on return for trial, that the person seeking it must apply for it. No one can be compelled to accept legal aid, and a person charged is entitled to waive his right in this respect and to defend himself. No objection can be raised if these provisions of the Act operate to cover such cases where a person, knowing of his right, does not choose to exercise it and, therefore, decides not to apply. However, if a person who is ignorant of his right fails to apply and on that account is not given legal aid then, in my view, his constitutional right is violated. For this reason it seems to me that when a person faces a possible prison sentence and has no lawyer, and cannot provide for one, he ought to be informed of his right to legal aid. If the person charged does not know of his right, he cannot exercise it; if he cannot exercise it, his right is violated.
 The Act of 1962 provides for a choice of both solicitors and counsel from amongst those in both branches of the legal profession who have agreed to operate the Act. This Act has been in effective operation for a number of years. It has provided for accused persons, who are held to be entitled to avail of it, the means whereby they can have the solicitor and counsel of their choice. The only limitation on this choice has been that the practitioner concerned must have declared himself willing to provide legal aid by going on the panel. While I regard the Act as a recognition by the State of what is the constitutional right of a poor person facing a serious criminal charge, I do not say that the provisions of the Act match exactly what the Constitution requires. In particular I would be slow to hold that the Constitution requires the choice which the statute gives. I can imagine circumstances in which, for one reason or another, the State cannot provide a choice of lawyer; in such circumstances the provision of a designated lawyer or lawyers, trained and experienced for the task, is an adequate discharge of the State's duty to provide legal assistance for the person without means.
 I now apply these considerations to these cases. In relation to the proceedings brought against him in the Children's Court, the prosecutor Healy was on the 15th January, 1975, convicted and sentenced to three months detention in St. Patrick's Institution. The charge was breaking and
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 entering and stealing. He was brought before the District Justice on the day of sentence on a bench warrant because he had previously failed to appear. Whatever view the Justice had earlier formed of the seriousness of the offence, it seems clear that on the 15th January it was regarded as sufficiently serious as to warrant imprisonment or detention. Healy had pleaded guilty, but he was entitled to be heard and defended on sentence. He had no solicitor appearing for him and, in the circumstances, was entitled to apply for legal aid. The District Justice sentenced him without informing him of his right to apply for such aid. At this stage, in my opinion, justice required that Healy be informed of his rights and, if he so desired, that he be given legal aid. As this was not done, his conviction and sentence cannot stand.
 On the 30th December, 1974, Foran and Healy were granted certificates for legal aid under the Act of 1962 in respect of criminal charges before District Justice O'Reilly. By reason of difficulties then existing in the operation of the legal-aid scheme by solicitors, no solicitor appeared for them. On the 29th January, 1975, while unrepresented by a solicitor each of these accused was sentenced to a term of detention in St. Patrick's Institution. In my view the convictions and sentences then pronounced were in violation of the constitutional rights of both accused to have what justice required, i.e., a lawyer to speak for and to defend them. For this reason, in my view, these convictions and sentences cannot stand.

Henchy J.
 When the Constitution states that "no person shall be tried on any criminal charge save in due course of law"â€”(Article 38. s. 1), that "the State guarantees in its laws to respect, and, as far as practicable, by its laws to defend and vindicate the personal rights of the citizen"â€”(Article 40, s. 3, sub-s. 1), that "the State shall, in particular, by its laws protect as best it may from unjust attack and, in the case of injustice done, vindicate the life, person, good name, and property rights of every citizen"â€”(Article 40, s. 3, sub-s. 2), and that "no citizen shall be deprived of his personal liberty save in accordance with law"â€”(Article 40, s. 4, sub-s. 1), it necessarily implies, at the very least, a guarantee that a citizen shall not be deprived of his liberty as a result of a criminal trial conducted in a manner, or in circumstances, calculated to shut him out from a reasonable opportunity of establishing his innocence; or, where guilt has been established or admitted, of receiving a sentence appropriate to his degree of guilt and his relevant personal circumstances.
 That implied guarantee is effectuated in the case of poor persons by
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 the Criminal Justice (Legal Aid) Act, 1962. Section 2, sub-s. 1, of that Act mandates that the District Court, on application being made to it,shall give a certificate of entitlement to free legal aid to a person charged before it, if it appears to the court that his means are insufficient to enable him to obtain legal aid and that by reason of the gravity of the charge, or of exceptional circumstances, it is essential in the interests of justice that he should have legal aid in the preparation and conduct of his defence. When such a certificate has been granted, it means that there has been a judicial determination that it is essential in the interests of justice that the accused should have legal aid for his defence; in other words, it has been determined that, without legal aid, the accused would be exposed to the risk of injustice. So far as the section goes, it is the legislature's implementation of the constitutional safeguards for the personal liberty of poor persons who are charged with criminal offences.
 A person who has been convicted and deprived of his liberty as a result of a prosecution which, because of his poverty, he has had to bear without legal aid has reason to complain that he has been meted out less than his constitutional due. This is particularly true if the absence of legal aid is compounded by factors such as a grave or complex charge; or ignorance, illiteracy, immaturity or other conditions rendering the accused incompetent to cope properly with the prosecution; or an inability, because of detentional restraint, to find and produce witnesses; or simply the fumbling incompetence that may occur when an accused is precipitated into the public glare and alien complexity of courtroom procedures, and is confronted with the might of a prosecution backed by the State. As the law stands, a legal-aid certificate is the shield provided against such an unjust attack.
 As is the case with all statutes, save those held to be unconstitutional, it is the duty of the District Court to give full effect to the provisions of the Act of 1962. But as this Act is designed to give practical implementation to a constitutional guarantee, the judicial function in respect of the Act would be incompletely exercised if a bare or perfunctory application of it left the constitutional guarantee unfulfilled. The guarantee of protection from unjust attack is declared by the Constitution to be given by the State; and the judiciary, no less than the legislature, is an organ of the State. The legislative requirement of s. 2 of the Act is literally complied with when a legal-aid certificate is granted in the District Court: but it is clear that the judicial function does not begin and end there. Having regard to the scope and purpose of the Act of 1962 and the solemnly declared duty of each judge to uphold the Constitution and the laws, it is implicit that it is the
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 duty of each District Justice not simply to grant a legal-aid certificate when an application is made for one on satisfactory statutory grounds but also to see that an accused who appears, from the circumstances disclosed by a due hearing of the case, to be qualified for one is informed of his right to apply for it; and, when a legal-aid certificate has been granted to an accused, the duty extends to ensuring that the accused will not be tried against his will without the benefit of that legal aid. The Act would be but a hollow and specious expression of the constitutional guarantee if it is not given at least that degree of judicial implementation. An accused person who has been convicted and deprived of his liberty without the benefit of legal aid in such circumstances may be heard to say that his constitutionally-guaranteed rights have been violated or ignored.
 On the joint charges on which the prosecutors Healy and Foran were sentenced on the 29th January, 1975, they were denied the benefit of the free legal aid to which they had already been judicially adjudged entitled on the ground that it was "essential in the interests of justice." The District Justice who sentenced them on that date seems to have been actuated by a desire to put an end to the unfortunate situation where, because of administrative difficulties in the operation of the legal-aid scheme, the accused were having to endure a protracted period of custody before sentence. But the genuineness of the motive cannot excuse the fact that, in sentencing them without the legal aid to which they were entitled, he deprived them of a guaranteed constitutional right. This was not simply a case of departure from a statutory requirement. The accused here wished to avail themselves of the free aid for their defence which the District Justice had already adjudged to be essential in the interests of justice. In those circumstances it was beyond his competence to force a trial on them without that legal aid. Legal aid had become of the essence of the legality of the trial, so that a trial without it could not be said to be a trial "in due course of law." The basic fairness postulated by the guarantees in Article 40, s. 3, of the Constitution required that the legal aid that had been judicially found to be essential in the interests of justice should not be arbitrarily removed from the accused by forcing a trial on them against their will without that legal aid. In the particular circumstances, the onus fell on the District Justice to see that the accused would not be subjected to the risk of injustice which he had already impliedly held to be inherent in a trial without legal aid. I agree with the conclusion of Mr. Justice Gannon that the convictions and sentences of the 29th January, 1975, should be quashed.
 There remains the sentence of three months detention imposed on Healy
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 alone in the Children's Court on the 15th January, 1975. On this charge, to which he had pleaded guilty, he was not granted legal aid, nor was he told that he had a right to apply for it. Yet an order had already been made on the 30th December, 1974, granting Healy free legal aid in respect of the other charges then pending. It is impossible not to conclude that Healy was entitled to free legal aid on this charge no less than on the other charges. If he had applied for it he would have been, or should have been, granted it. If he had got legal aid, his solicitor would have advised him as to crucial legal matters, such as whether his plea of guilty should stand and whether he should consent to a summary trial; the solicitor could have brought to the attention of the District Justice, before sentence was passed, essential facts such as that Healy came from a disadvantaged home, that he had a history of unsettled employment, that he is an epileptic with memory defects, that he can sign his name but cannot write properly.
 It is idle to speculate what order the District Justice would have made if all such relevant circumstances had been brought to the notice of the court. Perhaps, the same term of detention would have been imposed; but that is not to the point, for equally it might be speculated that an order for this young man's detention might not have been made at all if all the relevant circumstances had been brought to light. The fact is that a sentence of three months detention was imposed without reference to all the relevant circumstances; and that was because the accused had no legal aid and was not informed that he was entitled to free legal aid at a time when another District Justice had granted him free legal aid on other pending charges. Free legal aid was no less "essential in the interests of justice"for this charge.
 It is true that the Criminal Justice (Legal Aid) Act, 1962, requires the District Court to allow free legal aid only when an application is made for it, and that the Act does not spell out any duty on the court to inform an accused in any particular case of his right to apply for it. Nevertheless, where the known circumstances, or the circumstances that ought to have been known to the court, are such as to show that the accused would have been entitled to free legal aid, and where he was not so informed but was convicted and deprived of his liberty in default of legal aid, he has good reason to complain that the conviction and detention stem from a disregard of his constitutionally-guaranteed rights as an accused person.
 For the foregoing reasons I agree with the conclusion that the conviction and sentence in the Children's Court should be quashed, and that the orders made in the High Court should be varied accordingly.
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Griffin J.
 The facts have been fully stated in the judgment of Mr. Justice Gannon in the High Court and in the judgment of the Chief Justice in this Court, and it is not necessary for me to repeat them.
 Counsel on behalf of the prosecutors submit that, by virtue of the provisions of Article 38, s. 1, and Article 40, s. 3, sub-ss. 1 and 2, of the Constitution, the trial of both of the prosecutors in the District Court at Rathfarnham on the 29th January, 1975, and of the prosecutor Healy in the Children's Court on the 15th January, 1975, were not conducted in accordance with law on the grounds that a fair trial would require the help or assistance of a lawyer in both cases. In the cases heard by District Justice O'Reilly at Rathfarnham District Court, the trial proceeded without the solicitor assigned to both prosecutors; and in the charges against Healy in the Children's Court he did not have legal aid nor was he informed of his right to apply for and obtain legal aid.
 The principles enshrined in these provisions of the Constitution require fundamental fairness in criminal trialsâ€”principles which encompass the right to legal aid in summary cases no less than in cases tried on indictmentâ€”whenever the assistance of a solicitor or counsel is necessary to ensure a fair trial. Ours is an adversary system of criminal justice. On the one side is the State with all its resources, which it properly and justifiably uses in the prosecution of crime. It has available to it a trained and skilled police force, and lawyers to prosecute in the interest of the public. On the other side is the person charged with a crime; if he has the resources, he will retain the best solicitor and counsel obtainable for the preparation and conduct of his defence. If he is too poor to engage a solicitor or counsel, can he be assured of a fair trial unless legal aid is provided for him? It seems to me to be beyond argument that if lawyers are necessary to represent persons with means to pay for them, they are no less necessary for poor persons who are unable to provide for them out of their own resources. Very few laymen, when charged in court where their liberty is in jeopardy, can present adequately their own cases, much less identify and argue legal questions.
 Prior to 1962, there must have been many cases in which legal aid for poor persons charged with offences was necessary and was not available to them. The Oireachtas, recognising the necessity to implement the provisions of the Constitution to which I have already referred and to ensure a fair trial for persons too poor to engage a lawyer to defend them, enacted the Criminal Justice (Legal Aid) Act, 1962. Under s. 2, sub-s. 1, of the Act of 1962 if it appears to the District Court that the means of a person
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 charged before it with an offence are insufficient to enable him to obtain legal aid and that, by reason of the gravity of the charge or exceptional circumstances, it is essential in the interests of justice that he should have legal aid in the preparation and conduct of his defence, the District Court shall, on application being made to it, grant a certificate for free legal aid to that person and, thereupon, he becomes entitled to have a solicitor assigned to him. It is to be noted that, where the necessary conditions are satisfied, the requirement of the section to grant a legal-aid certificate is mandatory. It is also to be noted that the certificate shall be granted by the District Court "on application being made to it in that behalf." I shall return to this latter provision later in this judgment.
 Therefore, free legal aid is available to a poor person charged in the District Court where it is essential in the interests of justice either because the charge is a grave one or "by reason of . . . exceptional circumstances."These words are not defined and the District Justice is left at large to consider the particular circumstances of each case, including such matters as the age, infirmity, mental capacity, education and illiteracy or some other handicap of the person charged.
 The provision of free legal aid to a poor person charged in the District Court enables him to meet the charges made against him, to obtain advice as to the proper plea to make to the charges, to ensure that only properly admissible evidence is given in the District Court, to have the witnesses for the prosecution cross-examined on his behalf, and to have his case presented in the best possible light and, generally, to ensure a fair trial for him.
 On the 30th December, 1974, District Justice O'Reilly granted a legal-aid certificate to both prosecutors in respect of the charges pending before him. Before granting the certificate, the District Justice had to be satisfied that it was essential in the interests of justice that legal aid should be granted to both prosecutors; this was a judicial decision which, by virue of s. 2, sub-s. 2, of the Act of 1962, was final and not appealable. Once legal aid was granted to the prosecutors, there was no means by which it could be taken from them. When the solicitor assigned to them failed to appear at Rathfarnham District Court on the 29th January, 1975, the District Justice decided to proceed with the hearing of the cases against the prosecutors and he sentenced them in respect of the charges to which they pleaded guilty, and convicted and sentenced them in respect of the charges to which they had pleaded not guilty. The net result of this decision was that each of them was sentenced to be detained in St. Patrick's Institution for 12 months. The orders of the District Court relating to the
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 convictions and the sentences of both prosecutors were quashed by order of the High Court.
 On the hearing of this appeal, counsel for the respondent Governor submitted that in these cases no question of certiorari could arise as the District Justice in each case acted within jurisdiction, that any error by him was one made within jurisdiction and that no question of usurpation of jurisdiction arose. They say that where there have been several adjournments a stage is reached, at some point in time, when the District Justice has the right to say that, in all the circumstances, it is in the interests of the persons charged and of the prosecution that the case should proceed: they say that this decision may be the subject of an appeal to the Circuit Court but that it is not reviewable in certiorari proceedings.
 I fully accept that a stage may be reached in which the District Justice would be entitled to refuse an adjournment and to require a case to proceed. In this case, however, the District Justice entered on the hearing of the charges in the absence of the solicitor who had been assigned to the prosecutors under the Act of 1962, although the Justice had already made a judicial finding that, by reason of the gravity of the charges and of the fact that the means of each of the prosecutors were insufficient to enable him to obtain legal aid. it was essential in the interests of justice that they should have legal aid in the preparation and conduct of their defence.
 As they had never met or consulted with their solicitor (a fact made known to the District Justice), they had no legal aid in the preparation of their defence or in deciding how they should plead. Such consultation is of inestimable value to an accused person. In this case, each of the prosecutors pleaded guilty, but it may very well have been that, if they had obtained the benefit of legal advice, they might not have pleaded guilty. Again, even if they were to plead guilty after receiving legal advice, they would require the assistance of a solicitor to present to the District Justice facts unknown to him, in extenuation of the offences or in explanation of their conduct, and generally to make an appeal to the District Justice in mitigation, or even suspension, of the penalty. The offences with which they were charged were grave offences, being felonies carrying a maximum penalty of five years penal servitude on conviction on indictment, though the District Justice was prepared to, and did, treat them as minor offences fit to be tried summarily.
 The prosecutors were entitled to be legally represented and to have the trial adjourned in the absence, through no fault whatever of theirs, of the solicitor assigned to act on their behalf. It was no less essential in the interests of justice that they should be represented on the 29th January,
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 1975, than it was on the 30th December, 1974, when the legal-aid certificate was granted to them by the District Justice.
 In my view, in conducting the trial in the absence of the solicitor for the prosecutors and against their wishes, the District Justice was acting in excess of jurisdiction and the prosecutors were not detained in accordance with law on foot of orders made by him on that date. As  Ã“ DÃ¡laigh  C.J. said in delivering his judgment in  The State (McKeever) v. The Governor of Mountjoy Prison  (Supreme Courtâ€”19th Dec., 1966):â€” "It could not be said that the prosecutor was detained in accordance with law if the irregularities or the procedural deficiencies complained of were shown to be such as would invalidate any essential step in the proceedings leading ultimately to his detention"â€”see also  The State (Royle) v. Kelly .76
 In fairness to the District Justice it must be said that he acted from the best motives and, as he saw it, in the interests of the prosecutors who had then been in custody for almost two months as they were unable to obtain the bail fixed by the court; it did not then appear as if they would be likely to have a trial within a reasonable time. However, it is scarcely necessary for this Court to point out that there is a world of difference between the consequences which result to a person in custody awaiting trial and to a person in custody following a conviction.
 I would dismiss the appeal against the order of Mr. Justice Gannon quashing the convictions and sentences against the prosecutors imposed at Rathfarnham District Court on the 29th January, 1975.
 In the case in which the prosecutor Healy was sentenced to three months detention in St. Patrick's Institution on the 15th January, 1975, it was submitted by counsel for the respondent Governor that, as no application for legal aid had been made by Healy to the District Court in those proceedings, the provisions of s. 2, sub-s. 1, of the Act of 1962 had not been complied with and that, accordingly, he was not entitled to be granted a certificate for free legal aid, In my view, this submission is not well founded. The charge against Healy was a very serious oneâ€”the felony of breaking and entering St. Mary's Rugby Club and committing a felony therein, i.e., stealing Â£10 in cash and two bottles of whiskey valued at Â£6.80; it was an offence which carries, on conviction on indictment, a maximum penalty of 14 years penal servitude. The District Justice treated it as a minor offence triable summarily, with the consent of Healy. If Healy had applied for legal aid, he would undoubtedly have been entitled to obtain it under the Act of 1962. By reason of the gravity of the charge, and of his lack of education and virtual illiteracy, it was without question  76 [1974] I.R. 259.
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 essential in the interests of justice that he should have had legal aid. Can it be said that it was not essential in the interests of justice that he should get it, simply because he did not apply for it? In my opinion it cannot and should not. A right to legal aid would be a very empty right if it depended for its implementation on a young, uneducated, illiterate defendant who may not be aware of his right and of the possible serious consequences to him of a failure to have legal aid.
 In my opinion, when the circumstances are such that if, in the event of a conviction or on a plea of guilty, a sentence of imprisonment is likely, a District Justice should inform an indigent defendant of his right to legal aid under the Act. If such defendant indicates that he does not wish to have legal aid, the District Justice should satisfy himself that the defendant intelligently and understandingly waives his right to legal aid.
 I would allow the appeal in respect of the conviction in the Children's Court on the 15th January, 1975, and would quash the conviction and sentence imposed on that date.

Kenny J.
 The prosecutor Healy was born in December, 1956. He left school when he was 13; he can write his name and read a few words but otherwise he is illiterate. On the 12th June, 1974, he was brought before a District Justice sitting in the Dublin Metropolitan Children's Court charged with the offence of breaking and entering property and stealing. As he had made a statement to the Guards admitting the offence, he pleaded guilty. He was not aware that he could apply to the court for legal assistance and was not informed of this. The case was adjourned for a report by a probation officer. He then went to England and a bench warrant for his arrest was issued. When he was returned to this country, he was brought before the District Court where the case was adjourned on a number of occasions. Ultimately, he was sentenced to three months detention in St. Patrick's Institution by an order of the 15th January, 1975.
 Healy was arrested on another charge on the 12th December, 1974, and he appeared before District Justice O'Reilly on the 13th December, 1974, when he was charged with the larceny of and malicious damage to a motor car. He had now become aware that he could apply for legal assistance and did so on the 30th December, 1974. The District Court assigned a solicitor to appear for him but, on the many occasions when the case appeared in the list, the solicitor did not appear. On the 29th January, 1975, the case was again in the list. Healy objected to the case going on in the absence of the solicitor but, despite this, the District Justice
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 proceeded to hear the case and convicted Healy. The District Justice made three orders by which Healy was sentenced to six months detention and a further six months to commence from the legal expiration of the first sentence.
 The prosecutor Foran was also brought before the District Court on the 13th December, 1974, being also charged with the larceny of and malicious damage to a motor car. On the 30th December, 1974, the court granted him legal assistance and assigned the same solicitor to act on his behalf. The solicitor did not appear on any of the occasions when the case was in the list and, ultimately, on the 29th January, 1975, Foran was convicted and sentenced to two periods of six months detention and a further six months to take effect after the legal expiration of the first two sentences.
 The prosecutors applied to the High Court for conditional orders of certiorari to quash the orders made against them. Mr. Justice Gannon quashed the orders of the 29th January, 1975, made against Healy and the order of the same date made against Foran, but the judge declined to do this in the case of the order made on the 15th January, 1975, against Healy. The Governor of St. Patrick's Institution and Healy have appealed to this Court.
 Section 2 of the Criminal Justice (Legal Aid) Act, 1962, provides that, if it appears to the District Court (a) that the means of a person charged before it with an offence are insufficient to enable him to obtain legal aid and (b) that by reason of the gravity of the charge or of exceptional circumstances it is essential in the interests of justice that he should have legal aid in the preparation and conduct of his defence before it, the court shall, on application being made to it in that behalf, grant in respect of him a certificate for free legal aid and thereupon he shall be entitled to such aid and to have a solicitor assigned to him for that purpose.
 The first question is whether a District Justice is obliged to inform an accused person of his entitlement to legal aid before any plea is taken. Counsel for the respondent Governor and the respondent District Justices said that a person has to make an application for legal aid before he becomes entitled to it, that the District Justice is not obliged to inform the person charged that a legal aid scheme exists and that he may be entitled to its benefits. This argument was accepted in the High Court. I think it is incorrect: it wrongly assumes that every accused person who appears before a court is aware that he may have legal aid assigned to him if he applies for it.
 The law on this matter is correctly stated by Muirhead J. in  Browne v.
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 Smith 77 at p. 119 of the report:â€”". . . every court dealing with a person on a serious charge who is unrepresented by counsel, should be meticulous to ensure the following and should not rely too far upon a defendant's apparent disinterest or anxiety to have matters over and done with, attitudes not uncommonly encountered in the criminal jurisdiction. In the interests of justice the court should ensure:â€” (1) That the accused person understands the nature of the charge and, where appropriate, the seriousness of the charge. (2) That he understands his right to be represented by counsel, the availability of counsel through legal aid schemes or otherwise, and his right to apply for an adjournment to obtain legal advice." Although it is not essential that it should appear on the order that the accused has been informed that he may have a claim to legal assistance, the absence of this is a serious irregularity in the trial.
 In all the other cases the complaint is that, although certificates for free legal aid had been granted, the solicitor assigned did not appear and the District Justice made the orders without hearing argument on behalf of the accused.
 Legal assistance is often a requisite to the very existence of a fair trial on a serious criminal charge. When Sutherland J. was giving the opinion of the Federal Supreme Court of the United States in  Powell v. Alabama 78,he said at pp. 68-9 of the report:â€” "The right to be heard would be, in many cases, of little avail if it did not comprehend the right to be heard by counsel. Even the intelligent and educated layman has small and sometimes no skill in the science of law. If charged with crime, he is incapable, generally, of determining for himself whether the indictment is good or bad. He is unfamiliar with the rules of evidence. Left without the aid of counsel he may be put on trial without a proper charge, and convicted upon incompetent evidence, or evidence irrelevant to the issue or otherwise inadmissible. He lacks both the skill and knowledge adequately to prepare his defense, even though he have a perfect one. He requires the guiding hand of counsel at every step in the proceedings against him. Without it, though he be not guilty, he faces the danger of conviction because he does not know how to establish his innocence. If that be true of men of intelligence, how much more true is it of the ignorant and illiterate, or those of feeble intellect."
 Article 38. s. 1, of the Constitution provides:â€”"No person shall be tried on any criminal charge save in due course of law." This is to be compared with Article 40, s. 4, sub-s. 1, which reads:â€” "No citizen shall be deprived of his personal liberty save in accordance with law." The use  77 (1974) 4 A.L.R. 114.

 78 (1932) 287 U.S. 45.
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 of the words "in due course" are an echo of provisions in the Constitution of the United States of America which, through Coke's interpretation, come from Magna Carta. They emphasise that a trial in strict accordance with law may not be a fair one; when the Court is satisfied that this is the position, the proceedings should be quashed by certiorari. It would be foolish to attempt to lay down what constitutes a fair trial because its requisites change from generation to generation. Thus, for hundreds of years a prisoner charged with felony was not allowed the assistance of counsel and our judicial ancestors thought that, despite this, he was getting a fair trial. In every case the question must be whether the matter complained of was a procedural irregularity or a defect which had the result that the accused did not get a fair trial judged by the standards at the time when the case is heard. If the High Court comes to the conclusion that the trial was not fair, it should grant certiorari. The cases in which this State-side order may be granted cannot, and should not, be limited by reference to any formula or final statement of principle. The strength of this great remedy is its flexibility.
 In my opinion the failure of the District Justice to inform the prosecutor Healy of his entitlement to legal aid in respect of the charge of breaking and entering was such a defect in the trial that it cannot be said to have been fair and, accordingly, the order made on the 15th January, 1975, should be quashed.
 As legal-aid certificates were granted in respect of all the other charges against the prosecutors, the District Justice who granted them must have been of opinion that legal aid was essential in the interests of justice if the accused were to be adequately defended. I am aware of the problems which have arisen in connection with legal aid but, despite those problems, when the solicitor assigned does not attend the District Justice should adjourn the hearing of the charge in every case, unless he is satisfied that the accused clearly consents to the case proceeding in the absence of the solicitor assigned. This may result in congestion of the lists and bringing witnesses back on another day but this is not as important as the right of the accused to a fair trial. Speedy or summary justice is often injustice. The decision of the District Justice in these cases to proceed with the hearing in the absence of the solicitor assigned was such an irregularity that the accused did not get a fair trial. Accordingly, I think that the orders made against the prosecutors on the 29th January, 1975, should be quashed.
 These conclusions make it unnecessary for me to express a final opinion on the question so elaborately argued before us, that each accused
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 person has a constitutional right to have legal representation in a criminal trial for a serious offence.

Parke J.
 I agree, for the reasons already expressed, with the judgments of the other members of the Court.
 Solicitor for the prosecutor: Brian M. Gallagher.
 Solicitor for the respondents: The Chief State Solicitor.
E.P. de B.
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