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 The plaintiffs, who were husband and wife, had been employed as national schoolteachers since their marriage in July, 1975. Income tax was deducted at source from each of their salaries by their respective employers under schedule E (s. 109) of the Income Tax Act, 1967. By virtue of s. 192 of that Act the plaintiff wife's income was deemed for income tax purposes to be her husband's income and not her own. Section 197 of the Act of 1967 provided that either plaintiff might apply to have income tax assessed, charged and recovered separately on the income of each plaintiff, as though they had not been married; but s. 193 provided that, in such a case, the plaintiffs should not be entitled to any greater sum by way of personal relief under Part IV (ss. 134-154) of the Act, as amended, than that to which they would have been entitled if no such application were made. Until the enactment of the Finance Act, 1978, ss. 138-142 inclusive (as amended) of the Act of 1967 provided that the income level of married couples which first attracted liability to income tax was less than twice the amount of the level for a single person for that purpose. In addition, the aggregated salaries of a married couple attracted a higher rate of tax than was applicable to the same amounts of income earned by two unmarried people. The adverse differential thus applied to married couples was lessened, but not completely removed, by the Act of 1978. The plaintiffs continued to be adversely affected by the differential.
 The plaintiffs instituted an action in the High Court by plenary summons on the 7th March, 1978. They claimed a declaration that certain sections of the Act of 1967 were invalid having regard to the provisions of the Constitution of Ireland, 1937. At the hearing of the action it was
Held by Hamilton J., in giving judgment for the plaintiffs, 1, that the right of privacy of a spouse in his or her marital affairs which the State is called upon by Article 40, s. 3, sub.s. 1, of the Constitution to defend and vindicate is not violated by the State in compelling one spouse to disclose particulars of his or her income to the other, inasmuch as such right of privacy relates solely to the purely personal elements of their relationship with each other, and not to the elements of that relationship which form part of their joint relationship with society.
McGee v. The Attorney General  [1974] I.R. 284  distinguished.
 2. That the statutory provision of a joint tax-free personal allowance to a married couple smaller than that provided in respect of an identical combined income enjoyed by two single persons living together does not constitute an invidious discrimination against the married couple, being justified by the social function of a married couple as a family recognised by Article 41 of the Constitution.
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 3. That the provisions of ss. 192, 193 and 197 of the Act of 1967, as amended, were invalid having regard to the provisions of the Constitution because they created an invidious discrimination against married couples contrary to Article 40, s. 1, and because they failed to guard the institution of marriage with special care and to protect it against attack.
 On appeal by the defendant it was
Held by the Supreme Court, in disallowing the appeal, 1, that the unequal treatment, for the purposes both of the assessment of taxable income and of the collection of tax from income, of a married couple living together, as compared with the treatment of two single persons also living together, was not prohibited by Article 40, s. 1, being justified by the difference of social function between the married couple and the two single persons.
 2. That the consequent imposition, in certain circumstances, of tax on the married couple at a higher rate than would be imposed on two single persons enjoying identical incomes did constitute a breach by the State of its undertaking, by s. 3 of Article 41, to guard with special care the institution of marriage and to protect it against attack.
 3. That the provisions of ss. 192-197 of the Act of 1967, by providing for the aggregation of the earned incomes of married couples and thus normally imposing on them tax at such higher rate, were repugnant to the Constitution and invalid.
 The defendant, on behalf of the Government, sought a decision specifying (a) whether the impugned sections were invalid ab initio or had only become invalid as from the date of the pronouncement of their invalidity by the High Court or the Supreme Court, and (b) the extent of the relief to which the plaintiffs were entitled in respect of tax overpaid by them pursuant to the impugned sections.
Held further by the Supreme Court (O'Higgins C.J., Henchy, Griffin, Kenny and Parke JJ.), in ruling the further points raised, 1, (O'Higgins C.J. dissenting) that the effect of the decision of the court was that the sections were invalid ab initio and had never had the force of law.
 2. (O'Higgins C.J. and Kenny J. dissenting) That the date as from which the plaintiffs were entitled to be repaid the sums collected from them by way of tax invalidly imposed was the first day of the financial year immediately succeeding that in which they had challenged the validity of the imposition of the tax in question, namely, the 6th April, 1978.
 3. (O'Higgins C.J. and Kenny J. dissenting) That, inasmuch as until that date the State had been entitled to act and to expend the revenue which it had acquired from the tax in question on the bona fide assumption, contributed to by the absence of objections on the part of any taxpayer, that such tax had been validly imposed and such revenue properly acquired, the plaintiffs were the only taxpayers entitled to maintain a claim for restitution of tax in pursuance of the Court's decision, unless proceedings had been instituted by any other taxpayer challenging the validity of the sections impugned in the present proceedings.
 Defrenne v. Sabena  (1976) 2 C.M.L.R. 98  applied.
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Plenary Summons.
 On the 7th March, 1978 the plaintiffs, Francis and Mary Murphy, who were husband and wife, commenced an action in the High Court in which they claimed a declaration that the provisions of ss. 192-198 and of s. 138 of the Income Tax Act, 1967, were invalid, having regard to the provisions of the Constitution of Ireland, 1937. Section 198 of the Act of 1967, which related to sur-tax, had been repealed by s. 86 of the Finance Act, 1974 (which came into operation on the 6th April, 1974) and, therefore, did not affect the plaintiffs.
 Article 11 of the Constitution of Ireland provides:â€”
 "All revenues of the State from whatever source arising shall, subject to such exceptions as may be provided by law, form one fund, and shall be appropriated for the purposes and in the manner and subject to the charges and liabilities determined and imposed by law."
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 Article 15, by s. 1, provides that the National Parliament (generally referred to in the Constitution as the Oireachtas) shall consist of two houses, a house of representatives to be called DÃ¡il Ã‰ireann  and a senate to be called Seanad Ã‰ireann . Article 15, s. 4, of the Constitution provides:â€”
 "1 The Oireachtas shall not enact any law which is in any respect repugnant to this Constitution or any provision thereof.
 2 Every law enacted by the Oireachtas which is in any respect repugnant to this Constitution or to any provision thereof, shall, but to the extent only of such repugnancy, be invalid."
 Article 17, s. 1, of the Constitution provides:â€”
 "1 As soon as possible after the presentation to DÃ¡il Ã‰ireann  under Article 28 of this Constitution of the Estimates of receipts and the Estimates of expenditure of the State for any financial year, DÃ¡il Ã‰ireann  shall consider such Estimates.
 2 Save in so far as may be provided by specific enactment in each case, the legislation required to give effect to the Financial Resolutions of each year shall be enacted within that year."
 Article 22, s. 1, of the Constitution defines a money bill as meaning a bill". . . which contains only provisions dealing with all or any of the following matters, namely, the imposition, repeal, remission, alteration or regulation of taxation; the imposition for the payment of debt or other financial purposes of charges on public moneys or the variation or repeal of any such charges; supply; the appropriation, receipt, custody, issue or audit of accounts of public money; the raising or guarantee of any loan or the repayment thereof; matters subordinate and incidental to these matters or any of them."
 The expressions "taxation," "public money," and "loan" in this definition are expressed, in sub-s. 2 of s. 1, not to include any taxation, money or loan raised by local authorities for local purposes.
 Article 25, s. 1, of the Constitution provides:â€”
 "1. As soon as any Bill, other than a Bill expressed to be a Bill containing a proposal for the amendment of this Constitution, shall be passed or deemed to have been passed by both Houses of the Oireachtas, the Taoiseach shall present it to the President for his signature and for promulgation by him as a law in accordance with the provisions of this Article."
 Section 4, sub-s. 1, of Article 25 provides:â€”
 "1 Every Bill shall become and be law as on and from the day on which it is signed by the President under this Constitution, and
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 shall, unless the contrary intention appears, come into operation on that day."
 Article 26, s. 1, sub-s. 1, of the Constitution empowers the President after consultation with the Council of State to refer any bill to which the Article applies to the Supreme Court for a decision on the question whether such bill or any specified provision thereof is repugnant to the Constitution. Among the types of Bill to which the Article is stated at the outset not to apply is a money bill.
 Article 28, s. 4, sub-s. 3, of the Constitution directs the Government to prepare estimates of the receipts and of the expenditure of the State for each financial year, and to present such estimates to DÃ¡il Ã‰ireann  for consideration.
 Article 34, s. 4, sub-s. 1, declares that the court of final appeal shall be called the Supreme Court, and, by sub-ss. 4 and 5, provides:â€”
 "4 No law shall be enacted excepting from the appellate jurisdiction of the Supreme Court cases which involve questions as to the validity of any law having regard to the provisions of this Constitution.
 5 The decision of the Supreme Court on a question as to the validity of a law having regard to the provisions of this Constitution shall be pronounced by such one of the judges of that Court as that Court shall direct, and no other opinion on such question, whether assenting or dissenting, shall be pronounced, nor shall the existence of any such other opinion be disclosed."
 Article 40, ss. 1 and 3, of the Constitution provides:â€”
 "1. All citizens shall, as human persons, be held equal before the law. This shall not be held to mean that the State shall not in its enactments have due regard to differences of capacity, physical and moral, and of social function."
 "3. 1 The State guarantees in its laws to respect, and, as far as practicable, by its laws to defend and vindicate the personal rights of the citizen.
 2 The State shall, in particular, by its laws protect as best it may from unjust attack and, in the case of injustice done, vindicate the life, person, good name, and property rights of every citizen."
 Article 41 of the Constitution provides:â€”
 "1. 1 The State recognises the Family as the natural primary and
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 fundamental unit group of Society, and as a moral institution possessing inalienable and imprescriptible rights, antecedent and superior to all positive law.
 2 The State, therefore, guarantees to protect the Family in its constitution and authority, as the necessary basis of social order and as indispensable to the welfare of the Nation and the State.
 2. 1 In particular, the State recognises that by her life within the home, woman gives to the State a support without which the common good cannot be achieved.
 2 The State shall, therefore, endeavour to ensure that mothers shall not be obliged by economic necessity to engage in labour to the neglect of their duties in the home.
 3. 1 The State pledges itself to guard with special care the institution of Marriage, on which the Family is founded, and to protect it against attack.
 2 No law shall be enacted providing for the grant of a dissolution of marriage.
 3 No person whose marriage has been dissolved under the civil law of any other State but is a subsisting valid marriage under the law for the time being in force within the jurisdiction of the Government and Parliament established by this Constitution shall be capable of contracting a valid marriage within that jurisdiction during the lifetime of the other party to the marriage so dissolved."
 Article 45, ss. 1 and 4, of the Constitution provides:â€”
 "The principles of social policy set forth in this Article are intended for the general guidance of the Oireachtas. The application of those principles in the making of laws shall be the care of the Oireachtas exclusively, and shall not be cognisable by any Court under any of the provisions of this Constitution.
 1. The State shall strive to promote the welfare of the whole people by securing and protecting as effectively as it may a social order in which justice and charity shall inform all the institutions of the national life."
 "4. 1 The State pledges itself to safeguard with especial care the economic interests of the weaker sections of the community, and, where necessary, to contribute to the support of the infirm, the widow, the orphan, and the aged.
 2 The State shall endeavour to ensure that the strength and health
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 of workers, men and women, and the tender age of children shall not be abused and that citizens shall not be forced by economic necessity to enter avocations unsuited to their sex, age or strength."
 Article 50, s. 1, of the Constitution provides:â€”
 "1. Subject to this Constitution and to the extent to which they are not inconsistent therewith, the laws in force in SaorstÃ¡t Ã‰ireann immediately prior to the date of the coming into operation of this Constitution shall continue to be of full force and effect until the same or any of them shall have been repealed or amended by enactment of the Oireachtas."
 The following statement of the pleadings and enactments appeared in the judgment of Hamilton J., infra.
 Sections 192-197, and s. 138, sub-s. 1, of the Income Tax Act, 1967, provide:â€”
 "192â€”(1) Subject to the provisions of this Chapter, a woman's income chargeable to tax shall, so far as it is income for a year of assessment or part of a year of assessment during which she is a married woman living with her husband, be deemed for income tax purposes to be his income and not to be her income, but the question whether there is any income of hers chargeable to tax for any year of assessment and, if so, what is to be taken to be the amount thereof for tax purposes shall not be affected by the provisions of this subsection.
 (2) Any tax falling to be assessed in respect of any income which, under subsection (1), is to be deemed to be the income of a woman's husband shall, instead of being assessed on her, or on her trustee, guardian or committee, or on her executors or administrators, be assessable on him or, in the appropriate cases, on his trustee, guardian or committee, or on his executors or administrators.
 (3) References in this section to a woman's income include references to any such sum which, apart from this section, would fall to be included in computing her total income, and this subsection has effect in relation to any such sum notwithstanding that some enactment (including, except so far as the contrary is expressly provided, an enactment passed after the passing of
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 this Act) requires that that sum should not be treated as income of any person other than her.
 193â€”(1) This section shall have effect as respects personal reliefs where, by virtue of an application under section 197, income tax for any year is to be assessable and chargeable on the incomes of a husband and a wife as if they were not married.
 (2) The total relief from tax given to the husband and the wife by way of personal reliefs shall be the same as if the application had not had effect with respect to the year and, subject to subsection (3), the benefit flowing from the personal reliefs may be given either by way of reduction of the amount of the tax to be paid, or by repayment of any excess of tax which has been paid, or by both of these means, as the case requires, and shall be allocated to the husband and the wifeâ€”
 (a) so far as it flows from relief under sections 138 and 141 (other than subsection (2)), section 11 of the Finance Act, 1971, and section 8 of the Finance Act, 1974, in the proportions of one-half and one-half,
 (b) so far as it flows from relief under sections 143, 145, 151 and 152, to the husband or to the wife according as he or she made the payment giving rise to the relief,
 (bb) so far as it flows from relief under section 12 of the Finance Act, 1967, in the proportions in which they bore the expenditure giving rise to the relief,
 (c) so far as it flows from relief in respect of a dependent relative under section 142 or relief in respect of a child under section 141(2), to the husband or the wife according as he or she maintains the relative or child,
 (cc) so far as it flows from relief under section 3 of the Finance Act, 1969, in the proportions in which they bear the cost of employing the person in respect of whom the relief is given,
 (dd) so far as it flows from relief under section 16 of the Finance Act, 1976, in proportion to the net emoluments included in A in the formula in subsection 1 (a) of that section.
 (3) Where the amount of relief allocated to the husband under subsection (2) exceeds the income tax chargeable on the income of the husband for the year of assessment, the balance shall be applied to reduce the income tax chargeable on the income of the wife for that year, and where the amount of relief allocated to the wife under that subsection exceeds the

[1982]
1 I.R.
Murphy v. The Attorney General

250
H.C.
 income tax chargeable on her income for the year of assessment, the balance shall be applied to reduce the income tax chargeable on the income of the husband for that year.
 (4) Returns of the total incomes of the husband and the wife may be made for the purposes of this section either by the husband or by the wife but, if the Revenue Commissioners are not satisfied with any such return, they may obtain a return from the wife or the husband, as the case may be.
 (5) The Revenue Commissioners may by notice require returns for the purposes of this section to be made at any time.
 (6) In this section 'personal reliefs' means relief under any of the following:â€”
 (a) sections 138 to 145 and 151 and 152,
 (b) section 12 of the Finance Act, 1967,
 (c) section 3 of the Finance Act, 1969,
 (d) section 11 of the Finance Act, 1971 and
 (e) section 8 of the Finance Act, 1974.
 (7) Where an application under section 197 has effect with respect to a year of assessment, section 5 of the Finance Act, 1977, shall apply for that year, in relation to each of the spouses concerned, as if the part of taxable income specified in that section that is to be charged to tax at any of the rates specified therein (other than the rate expressed to be chargeable on the remainder of taxable income) were one-half of the part so specified.
 (8) Where the part of taxable income of a spouse chargeable to tax in accordance with subsection (7) at a particular rate specified in section 5 of the Finance Act, 1977, is less than that of the other spouse and is less than the part (hereinafter referred to as 'the appropriate part') of taxable income in respect of which, by virtue of subsection (7), the first-mentioned spouse is chargeable to tax at that rate, the part of taxable income of the other spouse which, in accordance with subsection (7), is to be charged to tax at that rate shall be increased by the amount by which the taxable income of the first-mentioned spouse chargeable to tax at that rate is less than the appropriate part.
 194â€”(1) Whereâ€”
 (a) an assessment to income tax (in this section referred to as the original assessment) has been made for the year beginning on the 6th day of April, 1958, or any subsequent year of assessment on a man, or on a man's trustee, guardian or committee, or on a man's executors or administrators.
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 (b) the Revenue Commissioners are of opinion that, if an application for separate assessment under section 197 had been in force with respect to that year of assessment, an assessment in respect of, or of part of, the same income would have fallen to be made on, or on the trustee, guardian or committee of, or on the executors or administrators of, a woman who is the said man's wife or was his wife in that year of assessment, and
 (c) the whole or part of the amount payable under the original assessment has remained unpaid at the expiration of twenty-eight days from the time when it became due,
 the Revenue Commissioners may give to her, or, if she is dead, to her executors or administrators, or, if such an assessment as is referred to in paragraph (b) could, in the event therein referred to, have been made on her trustee, guardian or committee, to her or to her trustee, guardian or committee, a noticeâ€”
 (i) stating particulars of the original assessment and of the amount remaining unpaid thereunder, and
 (ii) stating particulars, to the best of their judgment, of the assessment which would have fallen to be made as aforesaid,
 and requiring the person to whom the notice is given to pay the amount which would have been payable under the last-mentioned assessment if it conformed with those particulars, or the amount remaining unpaid under the original assessment, whichever is the less.
 (2) The same consequences as respectsâ€”
 (a) the imposition of a liability to pay, and the recovery of, the tax with or without interest,
 (b) priority for the tax in bankruptcy or in the administration of the estate of a deceased person,
 (c) appeals to the Special Commissioners, the rehearing of such appeals and the stating of cases for the opinion of the High Court, and
 (d) the ultimate incidence of the liability imposed,
 shall follow on the giving of a notice under subsection (1) to a woman, or to her trustee, guardian or committee, or to her executors or administrators, as would have followed on the making on her, or on her trustee, guardian or committee, or on her executors or administrators, as the case may be, of such an assessment as is referred to in subsection (1) (b), being an assessment whichâ€”
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 (i) was made on the day of the giving of the notice,
 (ii) charged the same amount of tax as is required to be paid by the notice,
 (iii) fell to be made and was made by the authority who made the original assessment, and
 (iv) was made by that authority to the best of his or their judgment,
 and the provisions of this Act relating to the matters specified in paragraphs (a) to (d) shall, with the necessary adaptations, have effect accordingly.
 (3) Where a notice is given under subsection (1), tax up to the amount required to be paid by the notice shall cease to be recoverable under the original assessment and, where the tax charged by the original assessment carried interest under section 550, such adjustment shall be made of the amount payable under that section in relation to that assessment and such repayment shall be made of any amounts previously paid under that section in relation thereto, as are necessary to secure that the total sum, if any, paid or payable under that section in relation to that assessment is the same as it would have been if the amount which ceases to be recoverable had never been charged.
 (4) Where the amount payable under a notice given under subsection (1) is reduced as the result of an appeal or of the stating of a case for the opinion of the High Courtâ€”
 (a) the Revenue Commissioners shall, if, in the light of that result, they are satisfied that the original assessment was excessive, cause such relief to be given by way of repayment or otherwise as appears to them to be just; but
 (b) subject to any relief so given, a sum equal to the reduction in the amount payable under the notice shall again become recoverable under the original assessment.
 (5) The Revenue Commissioners and the inspector or other proper officer shall have the like powers of obtaining information with a view to the giving of, and otherwise in connection with, a notice under subsection (1) as they would have had with a view to the making of, and otherwise in connection with, such an assessment as is referred to in subsection 1 (b) if the necessary conditions had been fulfilled for the making of such an assessment.
 195â€”(1) Where a woman dies who, at any time before her death, was a married woman living with her husband, he or, if he is dead, his executors or administrators may, not later than two months from the date of the grant of
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 probate or letters of administration in respect of her estate or, with the consent of her executors or administrators, at any later date, give to her executors or administrators and to the inspector a notice in writing declaring that, to the extent permitted by this section, he or they disclaims or disclaim responsibility for unpaid income tax in respect of all income of hers for any year of assessment or part of a year of assessment, being a year of assessment or part of a year of assessment which began on or after the 6th day of April, 1958, and during which he was her husband and she was living with him.
 (2) A notice given pursuant to this section to the inspector shall be deemed not to be a valid notice unless it specifies the names and addresses of the woman's executors or administrators.
 (3) Where a notice under this section has been given to a woman's executors or administrators and to the inspectorâ€”
 (a) it shall be the duty of the Revenue Commissioners and the Special Commissioners to exercise such powers as they may then or thereafter be entitled to exercise under section 194 in connection with any assessment made on or before the date when the giving of the said notice is completed, being an assessment in respect of any of the income to which the said notice relates, and
 (b) the assessments (if any) to tax which may be made after that date shall, in all respects and in particular as respects the persons assessable and the tax payable, be the assessments which would have fallen to be made ifâ€”
 (i) an application for separate assessment under section 197 or under section 198, as the case may be, had been in force in respect of the year of assessment in question, and
 (ii) all assessments previously made had been made accordingly.
 (4) In this section 'the inspector' means, in relation to a notice, any inspector who might reasonably be considered by the person giving the notice to be likely to be concerned with the subject-matter thereof or who declares himself ready to accept the notice.
 (5) Any notice under this section may be served by post.
 196â€”(1) A married woman shall be treated for income tax purposes as living with her husband unless eitherâ€”
 (a) they are separated under an order of a court of competent jurisdiction or by deed of separation, or
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 (b) they are in fact separated in such circumstances that the separation is likely to be permanent.
 (2) Where a married woman is living with her husband and eitherâ€”
 (a) one of them is, and one of them is not, resident in the State for a year of assessment, or
 (b) both of them are resident in the State for a year of assessment but one of them is, and one of them is not, absent from the State throughout that year,
 the same consequences shall follow for income tax purposes as would have followed if, throughout that year of assessment, they had been in fact separated in such circumstances that the separation was likely to be permanent.
 (3) Where subsection (2) applies and the net aggregate amount of income tax falling to be borne by the husband and the wife for the year is greater than it would have been but for the provisions of that subsection, the Revenue Commissioners shall cause such relief to be given (by the reduction of such assessments on the husband or the wife or the repayment of such tax paid (by deduction or otherwise) by the husband or the wife as the Revenue Commissioners may direct) as will reduce the said net aggregate amount by the amount of the excess.
 197â€”(1) If an application is made for the purpose in such manner and form as may be prescribed by the Revenue Commissioners, either by a husband or wife, within six months before the 6th day of July in any year of assessment, income tax for that year shall be assessed, charged and recovered on the income of the husband and on the income of the wife as if they were not married, and all the provisions of this Act with respect to the assessment, charge, and recovery of tax shall, save as otherwise provided by this Act, apply as if they were not married.
 (1A) Where an application is made under subsection (1), that subsection shall have effect not only for the year of assessment for which it was made but also for each subsequent year of assessment:
 Provided that, in relation to a subsequent year of assessment, the applicant may, by notice in writing given to the inspector before the 6th day of July in that year of assessment, withdraw the application and thereupon subsection (1) shall not have effect for the year of assessment in relation to which the notice was given or any subsequent year of assessment.
 (2) An application for the purposes of this section may in the case of persons marrying during the course of a year of assessment be made as

[1982]
1 I.R.
Murphy v. The Attorney General

255
H.C.
 regards that year at any time before the 6th day of July in the following year.
 (3) The Revenue Commissioners may require returns for the purposes of this section to be made at any time.
 198â€”(1) If an application is made for the purpose in such manner and form as may be prescribed by the Revenue Commissioners, either by a husband or wife, within six months before the 6th day of July in the year of assessmentâ€”
 (a) sur-tax for that year shall be assessed, charged, and recovered on the income of the husband and on the income of the wife as if they were not married, and all the provisions of this Act with respect to the assessment, charge, and recovery of sur-tax, shall apply as if they were not married; and
 (b) the income of the husband and wife shall be treated as one in estimating total income for the purpose of sur-tax, and the amount of sur-tax payable in respect of the total income shall be divided between the husband and wife in proportion to their respective incomes, and the total amount payable shall not be less than it would have been if an application had not been made under this section.
 (2) An application for the purposes of this section may in the case of persons marrying during the course of a year of assessment be made as regards that year at any time before the 6th day of July in the following year.
 (3) The Revenue Commissioners may require returns for the purposes of this section to be made at any time."
 Section 138, sub-s. 1, of the Act of 1967 provides that:â€”
 "(1) The claimant, if he proves that for the year of assessment he has his wife living with him, or that his wife is wholly maintained by him during the year of assessment, and that he is not entitled in computing the amount of his income for that year for the purposes of this Act to make any deduction in respect of the sums paid for the maintenance of his wife, shall be entitled to a deduction of Â£394, and in any other case to a deduction of Â£234."
 Section 138, sub-s. 1, was amended by s. 12 of the Finance Act, 1968, by which the following proviso was added to the sub-section:â€” "Provided that, where, but for this proviso, the claimant would be entitled to a deduction of Â£394 under the foregoing provisions of this subsection, he shall, if he proves that his marriage took place in the year of assessment, be entitled to a deduction of Â£494 in lieu of the deduction of Â£394." The deductions allowed by the sub-section, as amended by subsequent enactments, were as follows:â€”
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 1968

 1969

 1972

 1974

 1975

 1976

 1977

 1978

 1979

 Married man

Â£394
Â£424
Â£494
Â£800
Â£920
Â£1010
Â£1100
Â£1730
Â£2230
 Single man

 234

 249

 299

 500

 575

 660

 665

 865

 1115

 For year of marriage

 494

 524

 594

 900

 1035

 1125

 1215

 1845

 2345

 Sections 2, 3, 4, 5 and 11 of the Married Women's Status Act, 1957, provide that:â€”
 "2â€”(1) Subject to this Act, a married woman shallâ€”
 (a) be capable of acquiring, holding, and disposing (by will or otherwise) of, any property, and
 (b) be capable of contracting, and
 (c) be capable of rendering herself, and being rendered, liable in respect of any tort, contract, debt or obligation, and
 (d) be capable of suing and being sued, and
 (e) be subject to the law relating to bankruptcy and to the enforcement of judgments and orders,
 as if she were unmarried.
 (2) Subsection (1) shall apply as between a married woman and her husband in like manner as it applies as between her and any other person . . .
 3â€”All property whichâ€”
 (a) immediately before the commencement of this Act was the separate property of a married woman or held for her separate use in equity, or
 (b) belongs at the time of her marriage to a woman married after such commencement, or
 (c) after such commencement is acquired by or devolves upon a married woman,
 shall belong to her as if she were unmarried and may be disposed of accordingly.
 4â€”A husband and wife shallâ€”
 (a) be capable of acquiring, holding and disposing of any property jointly or as tenants in common, and
 (b) be capable of rendering themselves, and being rendered, jointly liable in respect of any tort, contract, debt or obligation, and
 (c) be capable of suing and being sued, and
 (d) be capable of exercising any joint power given to them,
 in like manner as if they were not married.
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 5. A husband and wife shall, for all purposes of acquisition of any property, under a disposition made or coming into operation after the commencement of this Act, be treated as two persons."
 "11â€”(1) The husband of a woman shall not, by reason only of his being her husband, â€”
 (a) be liable in respect of any tort committed by her, whether before or after the marriage, or
 (b) be sued, or made a party to any legal proceedings brought, in respect of any such tort, or
 (c) be liable in respect of any contract entered into, or debt or obligation incurred by her before the marriage, or
 (d) be liable in respect of any contract entered into, or debt or obligation incurred by her (otherwise than as agent) after the marriage, or
 (e) be sued, or made a party to any legal proceedings brought, in respect of any such contract, debt of obligation . . ."
 The plaintiffs claimed:â€”
 "(1) An order declaring that the provisions of the Income Tax Act, 1967 (No. 6 of 1967) Part IX, Chapter 1, sections 192 to 198 inclusive (as amended), containing special provisions as to married persons, are repugnant to the Constitution of Ireland and void, in so far as they provide that the income of a married woman living with her husband is to be deemed to be his income for income tax purposes, and not to be her income.
 (2) An order declaring that the provisions of the Income Tax Act, 1967, section 138 (as amended) are repugnant to the Constitution of Ireland and void, in so far as they provide that a lower personal allowance is to be allowable as a deduction against taxable income in dealing with the combined incomes of husband and wife than would be allowable if they were not married to each other.
 (3) An order declaring that the provisions of the Income Tax Act, 1967, section 193(4), which give rise to an obligation on the part of a husband or wife, in the circumstances therein referred to, to make returns concerning the income of the other party are repugnant to the Constitution of Ireland and void.
 (4) An order declaring that the plaintiffs are entitled to be assessed separately in each year for income tax purposes and are entitled to make separate returns, without being required to invoke the provisions of section
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 197 of the Income Tax Act, 1967, (as amended) and are entitled to the same reliefs and exemptions as if each of them was a single person and to have the rates of tax payable by them determined by reference to the income of each separately without aggregating their incomes for the said purpose, and declaring that each is liable only to make returns and payments in respect of his or her own separate income."
 At paragraph 11 of their statement of claim the plaintiffs alleged:â€”
 "The special provisions as to married persons contained in the Income Tax Act, 1967, Part IX, Chapter 1, sections 192 to 198 (as amended) and the provisions of section 138 of the said Act (as amended) discriminate in an unjust and invidious manner against married persons living together, and in favour of unmarried persons, by reason of the particular features of the said legislative provisions already referred to. They are repugnant to the Constitution of Ireland, and in particular to the provisions of ss. 1 and 3 of Article 40, Article 41 and Article 42 thereof for the said reason and on the following additional grounds:â€”
 (a) they fail to respect the guaranteed right of equality before the law and fail to respect, defend and vindicate the personal rights of every citizen;
 (b) they tend to undermine the family in its constitution and authority by holding out financial inducements to couples to live together as man and wife without entering into the obligations, duties and responsibilities of the married state;
 (c) by the enactment of the said provisions the Oireachtas has failed to comply with the pledge given in Article 41, s. 3, of the Constitution on the part of the State to guard with special care the institution of marriage on which the family is founded and to protect it against attack;
 (d) they endanger the family as the primary and natural educator of the child;
 (e) they are inimical to public order and morality;
 (f) they infringe the guaranteed personal rights of the husband and wife by making the husband legally liable for tax on income which is not his own income and over the disposition of which he may have no control; by rendering him liable to the penalties and sanctions contained in the said Act for failure to make returns containing information which may not be available to him, or for failure to pay a tax assessed on that part of his
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 taxable income which is represented by income (whether actual income or assessed income) of his wife. He is made liable to pay tax based on the amount of his wife's income, which may never come into his custody or control in whole or in part; the amount of which may be unknown to him; and where he may have no access to any reliable information which would enable him to challenge the accuracy of any assessment made as to the amount of same in default of the making of proper returns by his wife."
 Each of the plaintiffs had been employed before marriage in a primary school as a national schoolteacher, and each remained continuously so employed as from the date of their marriage. The school in which the husband had taught throughout his teaching career was in a suburb of the city of Dublin at a distance from that in which the wife had been teaching since her marriage. The plaintiffs' individual teaching contracts were with the respective clerical managers of the schools in which they taught (who are normally clergymen of the parishes in which the relevant schools happen to be situated); at no time during their teaching careers had both plaintiffs been immediately employed by the same person. Their salaries were paid directly to them, however, by the Department of Education.
 Income tax under schedule E of the Act of 1967 which relates, inter alia, to "every public office or employment of profit and . . . every annuity, pension or stipend payable out of the public revenues of the State . . ." (s. 109) was charged on the plaintiffs, and was deducted at source from their salaries by a system of deduction colloquially known as P.A.Y.E. (Pay As You Earn), pursuant to the provisions of s. 110 and ss. 124-133 of the Act of 1967, which re-enacted the provisions of Part 2 (ss. 3-14) of the Finance (No. 2) Act, 1959, by which the P.A.Y.E. system had first been introduced into the taxation system of the Republic of Ireland. Section 554 of the Act of 1967 had repealed (inter alia) the operative sections (ss. 3-17) of the Act of 1959, which had been replaced by virtually identical provisions (s. 110, ss. 120-134 and ss. 137, 138 and 143) in the Act of 1967.
 Under the Finance Act, 1974, and all subsequent Finance Acts, income tax was payable at a graduated rate, which gradually increased in proportion to the amount of the income being taxed. Until the enactment of the Finance
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 Act, 1978, the total made up by the sum allowed to a married man by way of personal allowance, added to that allowed to him by way of working wife's allowance (which varied both in amount and in precise proportion to the amount of the taxpayer's personal allowance from year to year, but amounted each year to something in the order of a quarter of the taxpayer's personal allowance) corresponded exactly to double the amount allowed by way of personal allowance to a single taxpayer.
 By s. 6 of the Act of 1978, the working wife's allowance was continued at its previous figure of Â£230, but the personal relief allowed in addition to a married man was fixed at Â£1,730â€”or double a single person's personal allowance of Â£865. By s. 2, sub-s. 1, of the Finance Act, 1979, the married man's working wife's allowance was continued at Â£230, but his personal allowance was increased to Â£2,230â€”thus remaining at double the personal allowance of a single person, which was increased by the Act of 1979 to Â£1,115.
 Tables were prepared on behalf of the plaintiffs by a chartered accountant indicating the amount of tax actually payable by each of the plaintiffs in the years 1976-77 to 1979-80 and the amount to which each would have been liable in each of those years, if unmarried and in receipt of exactly the same remuneration. The figures produced for 1978-79 and 1979-80 were only estimated figures. The table for the tax year 1977-78 is reproduced on the next page.
 In their year of marriage, 1975-76, Mr. and Mrs. Murphy had had less tax deducted from them than would have been deducted from an unmarried couple in similar circumstances. That was due, first, to the fact that, while the couple's joint personal allowance for the year (Â£920) and Mrs. Murphy's working wife's allowance (Â£230) equalled the two individual personal allowances (Â£575 each) to which two unmarried persons in receipt of the same remuneration would have been entitled, they were entitled also (under s. 138, sub-s. 1, of the Act of 1967 as amended) to an additional allowance of Â£115 restricted to the year of their marriage; and it was due, secondly, to the fact that Mrs. Murphy was entitled to the full single personal allowance up to the date of her marriage, and therefore no tax was payable in respect of the Â£545 which she had earned during the portion of the financial year 1975-76 which preceded her marriage. The joint taxable income of the couple consequently was (as would have been the individual income of each if they had not been married) taxable under s. 3, sub-s. 2, of the Finance Act, 1974, as amended by s. 10 of the Finance Act, 1975, at the lowest rate of taxation imposed upon
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  YEAR 1977-78









 
 COL A.


 COL B.


 COL C.

 COL D.


 COL E.

 
 Francis Murphy


 Mary Murphy


 COL A.

 Francis & Mary Murphy


 After Tax Gain (Loss)

 
 (Single)


 (Single)


 COL B.

 Married


 COL D.â€”COL C.

 
Â£

Â£

Â£

Â£

Â£

Â£

Â£

Â£

  SALARY


 4432


 4162

 8594

 (S)

 4432

Â£

 





 (W)

 4162


 

 4432


 4162

 8594


 8594

 0

  Less: Expense

 28


 39



 67



    Social Welfare

 27


 0



 27



    Interest

 568
 ____


 533
 ____



 1101
 ____



 

 623


 572

 1195


 1195

 0

 

 3809


 3590

 7399


 7399

 0

  Less: Medical Insurance

 35


 33



 68



   Life Assurance
 11


 __



 11



    Personal Allowance

 665
 ____

 711

 665
 ___

 698

 1409

 1100



  Working Wive's









    Allowance

 __


 __



 230
 ___

 1409


  Taxable Income


 3098


 2892

 5990


 5990

 0

 
 Taxable

 Tax

 Taxable

 Tax

 Tax

 Taxable

 TaX

 Tax

  Tax Payable:









     @ 20%

 500

 100.00

 500

 100.00


 500

 100.00


     @ 25%

 1000

 250.00

 1000

 250.00


 1000

 250.00


     @ 35%

 1598

 559.30

 1392

 487.20


 3000

 1050.00


     @ 45%






 1490

 670.50


 

 909.30


 837.20

 1746.50


 2070.50

 (324.00)

  Less Remission


 31.07


 28.12

 59.19


 32.07

 27.12

  Net Tax Payable


 878.23


 809.08

 1687.31


 2038.43

 (351.12)

  Additional Gross Income required to






Â£699.90 (8.14% of Combined Gross Income)



  compensate for shortfall
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 income by that Act, namely, the rate of 26 per cent. referred to in s. 3, sub-s. 2, of the Act of 1974 as "the reduced rate."
 The plaintiffs' action was heard by the High Court (Hamilton J.) on the 10th and 11th July, 1979.
R. J. O'Hanlon S.C.  and Mary Robinson  for the plaintiffs.
T. J. Conolly S.C. ; D. P. M. Barrington S.C.  and J. D. Cooke  for the
 defendant.
Cur. adv. vult.


Hamilton J.

12th October 1979 


[The judge, having referred to the pleadings, to ss. 193-198 of the Income Tax Act, 1967, and to ss. 2-5 and 11 of the Married Women's Status Act, 1957, continued] It is clear from these and other provisions of the Married Women's Status Act, 1957, that a wife's property is in the fullest degree her separate property and is in no sense that of her husband.
 Notwithstanding the provisions of the Act of 1957, s. 192 of the Income Tax Act, 1967, provides that a woman's income chargeable to tax shall, so far as it is income for a year of assessment or part of a year of assessment during which she is a married woman living with her husband, be deemed for income tax (including sur-tax) purposes to be his income and not to be her income. For tax purposes, a married couple's income is aggregated and belongs to the husband, save where the couple are separated under an order of a court of competent jurisdiction or by deed of separation or they are in fact separated in such circumstances that the separation is likely to be permanent, and any tax falling to be assessed in respect of such income is assessable on the husband. The effect of this is that, depending on the relative incomes of the husband and wife and the aggregation thereof, a married couple may incur a higher liability for income tax than unmarried persons earning the same incomes and, in the absence of an application for separate assessments in accordance with the provisions of ss. 197 and 198 of the Act of 1967, a husband is liable for tax on income over a portion of which he has no control and from which he may not receive or derive any benefit.
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 Sections 197 and 198 of the Act of 1967, dealing respectively with income tax and sur-tax, provide that, if an application is made within six months before the 6th day of July in any year of assessment, income tax for that purpose may be assessed, charged and recovered on the income of the husband and on the income of the wife as if they were not married, and that all the provisions of the Act with respect to the assessment, charge and recovery of tax should apply as if they were not married. With regard to surtax, however, s. 198, sub-s. 1(b), provides that:â€” "The income of the husband and wife shall be treated as one in estimating total income for the purpose of sur-tax, and the amount of sur-tax payable in respect of the total income shall be divided between the husband and wife in proportion to their respective incomes, and the total amount payable shall not be less than it would have been if an application had not been made under this section."
 Section 193, sub-s. 2, provides that:â€” "The total relief from tax given to the husband and the wife by way of personal reliefs shall be the same as if the application had not had effect with respect to the year . . ."
 Consequently though ss. 197 and 198 provide for separate assessment, charge and recovery of tax, the total relief from tax given to the husband and the wife by way of personal reliefs is not in any way affected by the separate assessments and, in the case of sur-tax, the amount payable shall not be less than it would have been if the application had not been made under s. 198.
 The first-named plaintiff, Francis Murphy, lives at No. 447 Orwell Park, Templeogue, in the city of Dublin with his wife, the second-named plaintiff. They were married on the 19th July, 1975, and both are and were at all times employed as teachers, the first-named plaintiff at St. Benedict's National School, Grange Park, Raheny in the city of Dublin and the second-named plaintiff at Scoil Naomh Maolruan, Junior National School, Old Bawn, Tallaght in the county of Dublin. They have one child, Orla, who was born on the 10th March, 1979. Since their marriage, both plaintiffs continued in their respective employments. They allege and have satisfied me in evidence that, by virtue of the Income Tax Act, 1967, and the various amendments thereof that have taken place from time to time, they have paid more by way of income tax since the date of their marriage than they would have paid if they had remained single.
 This situation has arisen by virtue of the provisions of s. 192 of the Act of 1967 and by virtue of the fact that the allowance granted to the first-named plaintiff was less than the aggregate of the allowances that would have been granted if they were two single persons.
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[Having referred to Articles 40 and 41 of the Constitution, the trial judge continued] It is clear from the statement of claim delivered, and the submissions made by counsel on behalf of the plaintiffs, that their claim can be divided into three separate parts, namely:â€”
 1. Their challenge to the provisions of s. 192, s. 193, sub-s. 2, and s. 198, sub-s. 1 (b), of the Act of 1967, which sections provide, inter alia, that the woman's income chargeable to tax shall be deemed for income tax (including sur-tax) purposes to be income of the husband and that the total relief from tax given to the husband and the wife by way of personal benefits shall be the same as if an application for separate assessment had not had effect with respect to the year of assessment, and which provide that the income of the husband and wife shall be treated as one in estimating total income for the purpose of sur-tax and that the amount of sur-tax payable in respect of the total income shall not be less than it would have been if an application for separate assessment had not been made.
 2. Their challenge to the provisions of s. 138 which provide for the personal allowance which is less than the aggregation of two personal allowances of single persons.
 3. Their challenge to the provisions of s. 193, sub-s. 4, which provide that the return of the total incomes of the husband and wife may be made for the purposes of this section either by the husband or by the wife; and that, if the Revenue Commissioners are not satisfied with any such return, they may obtain a return from the wife or the husband, as the case may be.
 Before dealing with these particular claims, it is desirable that certain fundamental and obvious propositions be stated.
 1. The determination of the revenue necessary for the administration of, and provision of services by, the State and the manner in which it is to be raised is a matter for the legislature.
 2. It is not open to the Courts to interfere with the legislature's right in this regard, unless the legislature interferes with the constitutional rights of the citizen or any of them.
 3. Acts of the Oireachtas enjoy the presumption of not being repugnant to the Constitution unless such repugnancy is clearly shown:  The State (Quinn)v. Ryan 1  (at p. 125);  The State (Sheerin) v. Kennedy 2  (at p. 386);  McDonald v.Bord na gCon 3  (at p. 239);  East Donegal Co-Operative v. The Attorney General 4 (at p. 340); and  O'Brien v. Keogh 5  (at p. 155).
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 4. The onus rests on anybody impugning the provisions of any Act of the Oireachtas, or any section thereof, to show clearly that it is invalid having regard to the provisions of the Constitution.
 5. Section 1 of Article 40 of the Constitution is not to be read as a guarantee or undertaking that all citizens shall be treated by the law as equal for all purposes, but rather as an acknowledgement of the human equality of all citizens and that such equality will be recognised in the laws of the State. The section itself states that "This shall not be held to mean that the State shall not in its enactments have due regard to differences of capacity, physical and moral, and of social function" and so recognises that inequality may or must result from some special abilities or from some deficiency or from some special need. It is clear that the article does not either envisage or guarantee equal measure in all things to all citizens: per Mr. Justice Walsh in  The State (Nicolaou) v. An Bord UchtÃ¡la 6  at p. 639 of the report. Article 40 does not require identical treatment of all persons without recognition of differences in relevant circumstances. It only forbids invidious discrimination.
 6. In Article 41 of the Constitution the State, while recognising the family as the natural primary and fundamental unit of society, and as a moral institution possessing inalienable and imprescriptible rights antecedent and superior to all positive law, guarantees to protect the family in its constitution and authority as the necessary basis of social order and as indispensable to the welfare of the nation and the State. The article recognises the special position of a woman, meaning the wife, within that unit; the article also offers special protection for mothers that they shall not be obliged by economic necessity to engage in labour to the neglect of their duties in the home. The article also recognises the institution of marriage as the foundation of the family and undertakes to protect it against attack. By this and the following article, the State recognises the parents as the natural guardians of the children of the family and as those in whom the authority of the family is vested and who shall have the right to determine how the family life shall be conducted, having due regard to the rights of the children not merely as members of that family but as individuals: per Mr. Justice Walsh in McGee v. The Attorney General 7  at p. 311 of the report.
 By these articles the Constitution guarantees to the family, founded on the institution of marriage, a role and a social function as the natural primary and fundamental unit group of society which it does not grant to individuals who live together. However, as stated by Mr. Justice Walsh in  McGee v. The Attorney General 7  at p. 310 of the report, the family, as a unit of society, has

[1982]
1 I.R.
Murphy v. The Attorney General
Hamilton J.
266
H.C.
 duties and obligations to consider and respect the common good of that society. Accepting as I do these propositions, I now proceed to deal with the plaintiffs' claim herein which I have stated can be divided into three separate claims. I will deal with them in the reverse order to that in which I stated them.
 The plaintiffs submit that the provisions of s. 192 of the Act of 1967 (which by implication require that the husband be in a position to provide for the Revenue Commissioners particulars not only of his own income but of his wife's) and the provisions of s. 193, sub-s. 4 (which provides:â€” "Returns of the total incomes of the husband and the wife may be made for the purposes of this section either by the husband or by the wife but, if the Revenue Commissioners are not satisfied with any such return, they may obtain a return from the wife or the husband, as the case may be") are unconstitutional in that they infringe the constitutional right of each of the parties to the privacy of his or her income, by obliging the party to disclose to his or her spouse particulars of his or her income. It is submitted that each spouse has a constitutional right to privacy in respect of his or her income and should not be obliged to disclose same to his or her spouse and that, in default of an obligation to make such a disclosure, the husband or the wife would not be in a position to make satisfactory returns.
 In my opinion the Constitution does not guarantee any such privacy to either the husband or the wife. Though  McGee v. The Attorney General 7  was cited in support of this submission, it is clear that the right of privacy therein referred to was the right to the privacy of their relationships which did not impinge upon the common good or destroy or endanger human life. When a man and a woman marry, they form a family which is a unit of society regarded by the Constitution as the natural primary and fundamental unit group of that society which has rights as such which the State cannot control. As members of that unit and that society, they acquire under the Constitution a special status in that society but must respect the common good of that society.
 The common good of that society requires that revenue be raised for the purposes of that society by taxation that information be made available for the purposes of determining the amount payable by any individual. The Constitution does not guarantee the right to either spouse not to disclose to his or her spouse the source or amount of his or her income for the purpose of making such returns. Consequently, I am satisfied that the challenge to these particular sections of the Act of 1967 on these particular grounds fails.
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 The plaintiffs further claim that the provisions of s. 138 (as amended) of the Act of 1967 are repugnant to the Constitution of Ireland and void, in so far as they provide that a lower personal allowance is to be allowed as a deduction against taxable income dealing with the combined incomes of husband and wife than would be allowable if they were not married persons. It was submitted on their behalf that this provision discriminates in an unjust and invidious manner against married persons living together and in favour of unmarried persons, that it fails to respect the guaranteed right of equality before the law and to respect, defend and vindicate the personal rights of the plaintiffs, and that it tends to undermine the family in its constitution and authority by holding out financial inducements to couples to live together as man and wife without entering into the obligations, duties and responsibilities of the married state.
 It was further submitted on behalf of the plaintiffs that the said section failed to comply with the pledge given in Article 41, s. 3, of the Constitution on the part of the State to guard with special care the institution of marriage on which the family is founded and to protect it against attack; that it endangered the family as the primary and natural educator of the child and was inimical to public order and morality.
 It is clearly established that, by virtue of the terms of s. 138 of the Act of 1967 and the amendments thereto up to the Finance Act, 1979, the plaintiffs since the date of their marriage have received relief from taxation in an amount less than they would have received if they had remained unmarried. They allege that a provision or provisions of an Act or Acts which permits this situation is an infringement of their constitutional rights under Article 40, s. 1, of the Constitution and a failure by the State to protect the family in its constitution and authority as the necessary basis of social order and as indispensable to the welfare of the nation and the State, and a failure to guard with special care the institution of marriage on which this family is founded and to protect it against attack.
 I cannot accept any of the submissions made on behalf of the plaintiffs in regard to this aspect of their claim. The section gives to the claimant husband the right to make a greater deduction by way of personal relief than he could have made if he were single. The amount of such deduction is not equal to double the deduction which he would have been entitled to make if he were a single person but the legislature was entitled to take into consideration the fact that when a husband and wife are living together certain expenditure is common to both.
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 It was argued on behalf of the plaintiffs that this is true also of single persons living together but there is a difference of social function between a husband and wife living together and single people living together to which the legislature was entitled to have regard. The husband and wife living together do so as a family recognised by the Constitution. The law or the Constitution does not recognise or have regard to any other union or liaison between single persons.
 I am satisfied that the section impugned does not discriminate or invidiously discriminate against married couples. Providing as it does a greater allowance for a married man than he would have been entitled to as a single man, I am also satisfied that it does not infringe the provisions of Article 41 of the Constitution.
 Though these form important aspects of the plaintiffs' claim in these proceedings, their main challenge is to the provisions of s. 192, s. 193, sub-s. 2, and s. 198, sub-s. 1(b), of the Income Tax Act, 1967.
 By virtue of the terms of s. 192 of the Act of 1967 a woman's income chargeable to tax shall, in so far as it is income for a year of assessment or part of a year of assessment during which she is a married woman living with her husband, be deemed for income tax (including sur-tax) purposes to be his income and not to be her income, and any tax falling to be assessed on that income shall, instead of being assessed on her be assessable on him, the husband.
 Though ss. 197 and 198 provide for an application to be made by either the husband or the wife for the purpose of having income tax assessed, charged and recovered on the income of the husband and on the income of the wife as if they were not married and that, in the event of such an application being made, all the provisions of the Act of 1967 with respect to the assessment, charge and recovery of tax shall apply as if they were not married, it is specifically provided by the terms of s. 198, sub-s. 1(b), that the income of the husband and the wife shall be treated as one in estimating total income for the purpose of sur-tax and the amount of sur-tax payable in respect of the total income shall be divided between the husband and the wife in proportion to their respective incomes and the total amount payable shall not be less than it would have been if an application had not been made under this section.
 When one is dealing with a graduated system of taxation whereby the rates of tax increase progressively according as they are applied to higher levels of income, as applies in this country, the effect of these provisions on a
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 married couple is that in certain circumstances the aggregation of the husband's and the wife's income in this manner means a higher tax bill than would have been payable by them if the income tax code dealt with them as two separate persons.
 As these provisions apply only to married couples, it is submitted on behalf of the plaintiffs that such provisions are contrary to Article 40, s. 1, of the Constitution as they discriminate invidiously against married couples and are in addition contrary to the provisions of Article 41 in which the State guarantees to protect the family in its constitution and authority and pledges itself to guard with special care the institution of marriage, on which the family is founded, and to protect it against attack. It is further submitted that they contravene Article 42 by discriminating against the family and detracting from the ability of parents to provide according to their means for the religious and moral, intellectual, physical and social education of their children.
 In support of these submissions counsel on behalf of the plaintiffs has referred me to a number of decisions of High Courts in other jurisdictions.
 The first of these was  Hoeper v. Tax Commission of Wisconsin 8  where the opinion of the Supreme Court of the United States of America was delivered by Roberts J. It is helpful to quote from pp. 212-215 of the report:â€”
 "Appellant, a resident of Marathon County, Wisconsin, married in the year 1927. Subsequently to his marriage he was in receipt of income taxable to him under the income tax statute of the state. His wife, during the same period, received taxable income, composed of a salary, interest and dividends, and a share of the profits of a partnership with which her husband had no connection. The assessor of incomes assessed against the appellant a tax computed on the combined total of his and his wife's incomes as shown by separate returns, treating the aggregate as his income. The amount so ascertained and assessed exceeded the sum of the taxes which would have been due had their taxable incomes been separately assessed. The authority for the assessor's procedure is found in the following sections of the act:â€”
 Section 71.05(2)(d): '. . . In computing taxes and the amount of taxes payable by persons residing together as members of a family, the income of the wife and the income of each child under eighteen years of age shall be added to that of the husband or father, or if he be not living, to that of the head of the family and assessed to him except as hereinafter provided. The taxes levied shall be payable by such husband or head of the family, but if not paid by him may be enforced against any person whose income is included within the tax computation'.
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 Section 71.09 (4)(c): 'Married persons living together as husband and wife may make separate returns or join in a single joint return. In either case the tax shall be computed on the combined average taxable income. The exemptions provided for in subsection (2) of section 71.05 shall be allowed but once and divided equally and the amount of tax due shall be paid by each in the proportion that the average income of each bears to the combined average income'.
 Appellant paid the tax under protest, and after complying with requisite conditions precedent, instituted proceedings to recover so much thereof as was in excess of the tax computed on his own separate income. He asserted that the statute as applied to him violates the Fourteenth Amendment . . ."
 I interpose here the provisions of s. 1 of the Fourteenth Amendment of the United States Constitution:â€” "All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws."
 Roberts J. went on to say:â€”
 "The Supreme Court of Wisconsin overruled this contention and affirmed a judgment for appellees. The question is whether the state law as interpreted and applied deprives the taxpayer of due process and of the equal protection of the law. The appellant says that what the state has done is to assess and collect from him a tax based in part upon the income received by his wife, and that such exaction is arbitrary and discriminatory, and consequently violative of the constitutional guaranties.
 At common law the wife's property, owned at the date of marriage or in any manner acquired thereafter, is the property of her husband. Her earnings and income are his, he may dispose of them at will, and he is liable for her debts. Were the status of a married woman in Wisconsin that which she had at common law, the statutory attribution of her income to her husband for income tax would, no doubt, be justifiable. But her spouse's ownership and control of her property have been abolished by the laws of the state. Women are declared to have the same rights as men in the exercise of suffrage, freedom of contract, choice of residence for voting purposes, jury service, holding office, holding and conveying property, care and custody of children, and in all other respects. Under the title 'Property Rights of Married
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 Women' it is enacted that a wife's real estate and its rents, issues and profits shall be her sole and separate property as if she were unmarried, and shall not be subject to the disposal of her husband; and this is true of her personal property as well, whether owned at the date of marriage or subsequently acquired. She may convey, devise or bequeath her property, real and personal, as if she were unmarried, and her husband has no right of disposal thereof, nor is it liable for his debts. Either spouse may convey his or her property to the other or create a lien thereon in favor of the other. The individual earnings of every married woman, except those accruing from labor performed for her husband, or in his employ or payable by him, are her separate property, and are not subject to his control or liable for his debts. She may sue in her own name and have all the remedies of an unmarried woman in regard to her separate property or business and to recover her earnings, and is liable to suit and to the rendition of a judgment, which may be enforced against her separate property as if she were unmarried.
 Since, then, in law and in fact, the wife's income is in the fullest degree her separate property and in no sense that of her husband, the question presented is whether the state has power by an income-tax law to measure his tax, not by his own income but, in part, by that of another. To the problem thus stated, what was said in  Knowlton v. Moore 9  is apposite:
 'It may be doubted by some, aside from express constitutional restrictions, whether the taxation by Congress of the property of one person, accompanied with an arbitrary provision that the rate of tax shall be fixed with reference to the sum of the property of another, thus bringing about the profound inequality which we have noticed, would not transcend the limitations arising from those fundamental conceptions of free government which underlie all constitutional systems.'
 We have no doubt that, because of the fundamental conceptions which underlie our system, any attempt by a state to measure the tax on one person's property or income by reference to the property or income of another is contrary to due process of law as guaranteed by the Fourteenth Amendment. That which is not in fact the taxpayer's income cannot be made such by calling it income."
 At the conclusion of his judgment (at p. 218 of the report) Roberts J. said:â€” "Neither of the reasons advanced in support of the validity of the statute as applied to the appellant justifies the resulting discrimination. The exaction is arbitrary and is a denial of due process."
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 In the judgment of the Federal Constitutional Court of the Federal Republic of Germany of the 17th January, 195710  the question of the compatibility of Article 26 of the Income Tax Law, 1951, in the version of the 17th January, 1952, with the basic law of the Federal Republic of Germany was considered.
 The said article 26 provided:â€”
 "(1) A husband and wife are assessed jointly, if both are unlimitedly taxable and are not permanently separated. These conditions must apply for at least four months of the assessment period.
 (2) The incomes of the husband and wife shall be calculated together in the joint assessment."
 It appears from the judgment that the husband and wife were assessed jointly in accordance with article 26 of the Law of 1951 by a decision of the tax office in respect of the husband's pension as a retired civil servant, and his wife's income from her retail business. The husband and wife lodged an objection to the tax decision, objecting in particular to the joint assessment, because they had to pay more thereby because of the progressive changes in the scale than they would have done if they had been assessed separately; the tax authorities rejected the objection as groundless in so far as joint assessment was concerned. The husband and wife appealed the case and eventually the case came before the Federal Constitutional Court of the Federal Republic of Germany.
 Article 3 of the Basic Law of the Federal Republic of Germany provides that:â€”
 "(1) All persons shall be equal before the law.
 (2) Men and women shall have equal rights.
 (3) No one may be prejudiced or favoured because of his sex, his parentage, his race, his language, his homeland and origin, his faith, or his religion or political opinions."
 Article 6 of the said Basic Law provides:â€”
 (1) Marriage and family shall enjoy the special protection of the State.
 (2) The care and upbringing of children are a natural right of, and the duty primarily incumbent on, the parents; the national community shall watch over their endeavours in this respect."
 The Federal Constitutional Court of the Federal Republic of Germany held that the provisions of article 26 of the Law of 1951 were exceptional provisions which discriminated against married persons and infringed the
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 value established by article 6 (1) of the Basic Law to the detriment of marriage and held that the said article was null and void as being incompatible with the provisions of article 6 (1) of the Basic Law.
 Article 3 of the Constitution of the Italian Republic provides that:â€” "All citizens are invested with equal social status and are equal before the law, without distinction as to sex, race, language, religion, political opinion and personal or social conditions."
 Article 29 of the said Constitution provides that:â€” "The State recognises the family as a natural association founded on marriage. Marriage is based on the moral and legal equality of husband and wife within the limits laid down by the laws for ensuring family unity."
 Article 31 provides that:â€” "The Republic facilitates, by means of economic and other provisions, the formation of the family and the fulfilment of the tasks connected therewith with particular consideration for large families. It safeguards maternity, infancy and youth, promoting and encouraging institutions necessary for such purposes."
 Article 53 of the said Constitution provides that:â€” "Every one shall contribute to public expenditure in proportion to his resources. Fiscal levy shall be on a progressive scale."
 In a judgment of the Constitutional Court of the Republic of Italy of the 14th July, 197611  the Constitutional Court held that the particular regulations â€”which laid down that for the determination of the total income (for the purposes of T.P.I.) of the husband, as the subject of the personal income tax, there should be imputed to him, as well as his own income, the income of his wife (except that which is freely available to the wife legally and effectively separated) and that the incomes of the married couple should be added together for purposes of the application of the tax â€” were unconstitutional by reason of the terms of articles 3, 29 and 53 of the Constitution.
 From a consideration of the judgments in these three cases it is clear that the State of Wisconsin, the Federal Republic of Germany, and the Republic of Italy had provisions in their respective income-tax codes similar to the provisions of s. 192 of the Income Tax Act, 1967; that the Supreme Court of the United States of America held that the provisions in the Wisconsin code contravened the provisions of the Fourteenth Amendment to the American Constitution; that the Constitutional Court of the Federal Republic of Germany held that they contravened the provisions of article 6(1) of the Basic Law of the Federal Republic of Germany; and that the Constitutional Court
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 of the Republic of Italy held that they contravened the provisions of articles 3, 29 and 53 of the Constitution of the Republic of Italy.
 The Constitution of the United States of America does not guarantee any particular role to the family or afford to it any special protection. The Basic Law of the Federal Republic of Germany, as I have already stated, provides at article 6(1) that:â€” "Marriage and family shall enjoy the special protection of the State." The Constitution of the Italian Republic also does provide at article 29 that:â€” "The State recognises the family as a natural association founded on marriage."
 The provisions of the section and the effect of s. 192 of the Act of 1967 are contrary to the principles underlying the remainder of the Act, viz., the principle of individual taxation on an individual's income. In no other circumstance is provision made for deeming an income which an individual does not earn or receive to be his income for income-tax or sur-tax purposes. The provision applies in the case of married couples living together and in no other circumstances. It does not apply in the case of any other individuals living together, whether they be members of a family or not, or forming a household.
 As it does not apply in the case of other individuals living together and sharing household expenses, the mode of assessment is based on the circumstance of marriage as such and discriminates against married persons, because as a result thereof they may have to pay more by way of tax than other persons as a result of the fact that the wife's income chargeable to tax is added to the husband's income. Consequently I am satisfied that the provisions of s. 192 and s. 198, sub-s. 1(b), of the Income Tax Act, 1967, are invalid, having regard to the provisions of Article 41 of the Constitution. I am also satisfied that they are invalid, having regard to the provisions of Article 40, s. 1, of the Constitution as they discriminate invidiously against married couples, and the husband in particular, and cannot be justified on any ground.
 There will be liberty to apply in respect of the other relief sought in these proceedings.

 The defendant appealed to the Supreme Court from the judgment and order of the High Court. The plaintiffs cross-appealed against so much of the judgment and order of the High Court as declared that the provisions of s. 138 of the Act of 1967, as amended, in so far as they provided in respect of any tax
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 year that a lower personal allowance was to be allowable as a deduction against taxable income in dealing with the combined incomes of husband and wife than would have been allowable if they had not been married to each other, were not repugnant to the Constitution of Ireland, 1937, or void.
 The appeals were heard on the 5th-7th and 10th-12th December, 1979.
T. J. Conolly S.C.  and R. J. O'Neill S.C.  (with them F. D. Murphy S.C.  andJ. D. Cooke ) for the defendant.
 The effect of s. 193, sub-ss. 7 and 8, of the Act of 1967, which were added to the section by s. 3 of the Finance Act, 1978, is to provide that the liability for income tax of husband and wife is identical, whether their incomes are assessed jointly or severally.
 There is no provision in the Constitution of Ireland, 1937, expressly relating to the raising of revenue by taxation. Article 11 provides for the existence of a central fund, but without specifying the means of its creation. Article 15, s. 2, sub-s. 1, relates to the law-making power of the legislature, but again without specifically relating such power to the power of the State to raise revenue.
 The onus of establishing the repugnancy of a statute to the Constitution rests upon the party asserting such repugnancy; the statute must be presumed not to be so repugnant, unless such repugnancy is clearly shown:  O'Brien v.Keogh. 5
 A money bill, such as formed the preliminary to the Act of 1967, is defined in Article 22, s. 1, sub-s. 1, and is specifically excluded by Article 26 from the class of bills which may be referred by the President to this Court before their enactment for a decision as to whether they are, in whole or part, repugnant to the Constitution.
 In considering the validity of the challenged sections, one must have regard to the totality of legislation in operation in the State at the time when they are challenged.
 No system of taxation can achieve precise equality as between all taxpayers; regard may legitimately be had to the difference in social function, and must be had to the difference in capacity to pay between different groups of taxpayers; each taxpayer is treated as a tax unit and regard is had to his legitimate claims to different treatment and to his capacity to pay. A married couple's personal allowance is greater than that of a widowed person, because they are more likely, by reason of their marital status, to have dependent relatives and unavoidable commitments; and, for precisely the
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 same reason, a widowed person's personal allowance is greater than that of a single person.
 For the same reason, also, a married couple's personal allowance has been less than that of two single persons, in as much as a wife ought not lightly to be encouraged to risk the neglect of what is normally her primary obligationâ€”the care of her home and family. [They referred to Article 41 of the Constitution of Ireland, 1937]
 Article 41, which deals with the family, relates only to the family based on marriage:  The State (Nicolaou) v. An Bord UchtÃ¡la. 6  There was no factual basis for the contention of the trial judge that s. 192 of the Act of 1967 was invalid, as being calculated to induce couples not to marry, in as much as no evidence had been called in the court below showing that any couple had in fact been induced not to marry by the provisions of the section:  Ryan v. The Attorney General. 12
 The trial judge misdirected himself in law in holding that the general scheme of the Act of 1967 was based upon the principle of individual taxation of each individual's income. Sections 438, 439, 440, 448, 449, 530 and 531 of the Act of 1967â€”like s. 192â€”all deal with situations in which the income of one person will be deemed for tax purposes to be the income of another. [They also referred to s. 57 of the Finance Act, 1974]
 Article 40, s. 1, does not guarantee absolute equality of treatment to all citizens in all circumstances: it merely acknowledges their equality in their essential dignity as human persons. That equality is unaffected by the disparity in their various social functions:  The State (Nicolaou) v. An Bord UchtÃ¡la 6 ;  Quinn's Supermarket v. The Attorney General 13 ;  O'Brien v. Keogh 5 ; O'Brien v. Manufacturing Engineering Co. Ltd. 14 ;  de Burca v. The Attorney General 15â€”and it is precisely with that disparity that ss. 138 and 192 are concerned.
 It is constitutionally justifiable for the Oireachtas to discriminate as among classes of taxpayers: such discrimination is not invidious where resting upon a genuine and rational distinction between the social functions of the different classes of taxpayers. [They referred to  Lehnhausen v. Lake Shore Auto Parts Co. 16 ;  Kahn v. Shevin 17 ;  Nashville, Chattanooga and St. Louis Railwayv. Browning 18 ;  Hoeper v. Tax Commission of Wisconsin 8 ]
 There are many instances in the income-tax code of different classes of citizens being treated differently for tax purposes. For instance, farmers are taxed not by relation to the actual profits or income which they have received during a tax year but by reference to the poor law valuation of their lands.
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 Section 135 of the Act of 1967â€”later repealed by the Finance Act, 1974, but re-enacted in substance by that Actâ€”provides for allowances for the unearned income of persons over 65. Writers and artists are exempted from tax on their earnings as such by virtue of s. 2 of the Finance Act, 1969. [He referred to the judgment of Lavery J. in  O'Byrne v. Minister for Finance 11  at p. 55 of the report]
 By analogy, it is permissible for the Oireachtas to differentiate for taxation purposes between married couples, on the one hand, and other tax units-single persons or unmarried couplesâ€”on the other. Income tax constitutes a part only of the taxation system of the State. In other aspects of that system, a married couple is treated much more favourably than an unmarried couple. In relation, for example, to inheritance and gift taxes, see s. 2 and the second schedule, Part II, of the Capital Acquisitions Tax Act, 1976. For the taxation of capital disposed of by one spouse to another or to a child, see ss. 13, 26 and 27 of the Capital Gains Tax Act, 1975, and s. 8 of the Capital Gains Tax (Amendment) Act, 1978. For stamp duty on the transfer of land to a member of the family, see para. 4 of the fourth schedule to the Finance Act, 1975.
 Other statutory provisions affecting property which do not directly deal with taxation but which do leave a married couple, by virtue of their social function, in a financially more advantageous position than two single individuals in receipt of identical incomes are ss. 111, 112 and 117 of the Succession Act, 1965, and ss. 3 and 14 of the Family Home Protection Act, 1976, and s. 5 of the Family Law (Maintenance of Spouses and Children) Act, 1976. [They also referred to s. 58, sub-s. 2, of the Capital Acquisitions Tax Act, 1976; to s. 121 of the Act of 1965 and to  Derry v. Inland Revenue 20 ]
 It is conceded that the plaintiffs, like most other married couples where both the husband and the wife are whole-time wage earners, are obliged by the provisions of the Act of 1967 which they challenge to pay a sum by way of income tax which exceeds the total amount which would be payable by an unmarried man and an unmarried woman identically remunerated. The right of a wife to be maintained by her husband, even if she possesses an income of her own, is a right recognised and enforceable by law. The more normal situation is for a wife either not to be a wage earner at all or to be a part-time wage earner, so that in substance the couple is in receipt of only one income. In such cases, a married couple is in a more beneficial situation than that of a single man and of a woman dependent on him.
 To deprive an individual of some of his property is not ipso facto an
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 unjust attack on his property rights contrary to Article 40, s. 3, of the Constitution, provided that such deprivation can be justified as being reasonably required in the interests of the common good;  O'Brien v.Manufacturing Engineering Co. Ltd. 14 ;  Moynihan v. Greensmyth. 21  [They also referred to  O'Brien v. Keogh 5 ;  Crowley v. Ireland. 22 ]
 The German and Italian decisions relied upon by Mr. Justice Hamilton are distinguishable in as much as (a) the provisions relating to the family in the Constitutions of Italy and of the Federal German Republic differ from those of the Constitution of Ireland, 1937, and differ from them particularly in not according recognition to the family as the fundamental unit of society; (b)neither of those courts has considered the overall fiscal positions of married couples, balancing whatever other advantages might accrue to them against the particular disadvantage which it had found to accrue to them; and (c) our Constitution imposes no constitutionalâ€”as distinct from legalâ€”obligation upon the citizen to contribute according to his capacity to the revenue of the State, such as is imposed by article 53 of the Italian Constitution. [They also referred to  Mikrommatis v. Republic of Cyprus 23 ;  Republic of Cyprus v.Demetriades 24 ;  Ioannides v. Republic of Cyprus 25 ]
 Similarly, in the United States, the taxation unit is patently the individual. In the United States Constitution, in contrast to the Constitution of Ireland, 1937, the family is nowhere recognised as a unit of society. [They referred to Article 41 of the Constitution]
T. K. Liston S.C.  and D. Gleeson S.C.  (with them Mary Robinson ) for the plaintiffs:â€”
 A graded system of income tax must, virtually of necessity, involve some degree of discrimination in favour of an unmarried couple and against a married couple, in as much as, on the unmarried couple's scale, there must inevitably be a double figure on the lowest rate.
 There was evidence in the court below showing that it is not necessarily in the best interests of the family in general or of the wife in particular that the wife should be restricted from earning money. The design of Article 41 is to facilitate mothers who wish to devote themselves entirely to the care of their homes and families, not to coerce mothers not to exercise their right to earn a livelihood, nor to penalise them if they choose to do so. [They referred to Murtagh Properties v. Cleary 26 ]
 A discriminatory statutory provision contravening a constitutional right of a married couple will not be validated by the existence of other statutory
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 advantages which married couples may be shown to enjoyâ€”and this is particularly applicable to the present case, where the discriminatory provisions complained of are all contained in two only of the 37 parts of the Act of 1967, and the counterbalancing statutory provisions referred to by counsel for the defendant are to be found in other parts of the Act of 1967 or in completely different statutes. Many of these provisions are inapplicable to the plaintiffs, or to the normal run of working married couples whose main capital is their health and intelligence.
 The duty of the Courts in interpreting the Constitution is to do so in the light of currently prevailing ideas of prudence, justice and charity, which must inevitably be conditioned by the passage of time and by changes in society:  McGee v. The Attorney General 7 ;  In re Tilson. 27  [They also referred to Byrne v. Ireland 28 ]
 The practical exclusion of women from jury panels effected by the Juries Act, 1927, was assumed to be constitutional for nearly 40 years because it corresponded with the attitude of both men and women towards the social function of women which prevailed at the time of the enactment of the Constitution of 1937. [They referred to  de Burca v. The Attorney General 15 ] A more accurate guideline as to the attitude now prevailing towards the function of women in society can be derived from the judgments in the  de Burca Case 15  and from the Employment Equality Act, 1977.
 It is conceded that the Constitution does not prohibit all statutory discrimination as between sections of the community.
 Where, however, a right is expressly conferred or protected by the Constitution, as is the equality of citizens before the law by Article 40, s. 1, or the right to marry by Article 41, s. 3, the State is not empowered so to legislate as to ignore those express rights.
 The effect of the sections of the Act of 1967 complained of is to inhibit unmarried couples from marrying and to encourage married couples to separate. They inhibit parents from performing the duty imposed on them by Article 42, s. 1, of the Constitution of Ireland, 1937 "to provide, according to their means, for the . . . education of their children" by the simple fact of unnecessarily lessening the means available to them with which to educate their children.
F. D. Murphy S.C. , in reply, referred to:â€” In re Beaumont, deceased 29 ; Malone v. Harrison 30 ;  Helby v. Rafferty .31
Cur. adv. vult.
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 The decision of the Supreme Court upon the validity of ss. 192-198 of the Act of 1967 having regard to the provisions of the Constitution was delivered by one of the judges of the Supreme Court (Kenny J.) in accordance with Article 34, s. 4, sub-s. 5, of the Constitution.


Kenny J.,  delivering the judgment of the Court:â€”

25th January 1980 


 The plaintiffs, Mr. and Mrs. Murphy, are citizens of Ireland and a married couple with one child. They were married in July, 1975. They are employed as teachers in different schools. In this action the question is whether ss. 192 to 198 (inclusive) of the Income Tax Act, 1967 ("the Act of 1967"), which have the effect that, on marriage, the wife's income is aggregated with that of the husband for the purpose of assessment to income tax, are repugnant to the Constitution. The text of these sections is set out in the judgment of the trial judge (Mr. Justice Hamilton).
 Section 192 of the Act of 1967 provides that a woman's income chargeable to income tax shall, so far as it is income for a year of assessment during which she is a married woman living with her husband, be deemed for income tax to be his income and not hers. This is not, however, to affect the computation of her income in any way. Any income of hers which is deemed to be his is to be assessed on him and not on her. Sur-tax, which is referred to in s. 192, was formerly charged on the amount of income which exceeded a specific amount. It has been abolished by the Finance Act, 1974, a matter which, through inadvertence, was not referred to in the judgment of the trial judge. This Act provided that, subject to allowances given by the Act of 1967, (a) the taxable income which did not exceed Â£1,550 was to be charged at the rate of 26 per cent. (this was known as "the reduced rate"); (b) so much of the taxable income which exceeded Â£1,550 but did not exceed Â£4,350 was to be charged at the standard rate (35 per cent.); (c) the taxable income in excess of Â£4,350 was to be charged, as to the first Â£2,000 at the rate of 50 per cent., as to the next Â£2,000 at the rate of 65 per cent.; and (d) the remainder of the income at the rate of 80 per cent. These higher rates have been altered by Finance Acts passed since then so that the highest rate is now 60%. The Act of 1974 also introduced a new relief for working wives which was to be deducted from gross income for the purpose of computation of liability to income tax. In 1974 it was fixed at Â£200 but it also has been altered by subsequent Finance Acts.
 To make the scheme of taxation of husbands on their wives' incomes
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 intelligible, it is now necessary to pass to s. 197 of the Act of 1967. It provides that if the husband or the wife make the appropriate application, income tax shall be charged and recovered on the income of the husband and that of the wife as if they were not married.
 The Act of 1967 (ss. 138 to 145) gives allowances against the income of any individual to be assessed to tax. The reliefs which appear to be relevant to this case are:â€”
 (a) a personal relief for a man who has his wife living with him;
 (b) a relief for any man or woman in respect of each child of his or hers under 16;
 (c) a relief for a married man in respect of life assurance premiums or contributions to provide for his widow or children;
 (d) an exemption from tax of persons whose income does not exceed a certain amount;
 (e) a relief for payments in respect of insurance or other provision to pay the costs of illness.
 This list of reliefs is not exhaustive as there are many others: we have stated those which we think are relevant to this case.
 If a claim for separate assessment is made by a husband or wife, the reliefs have to be apportioned between the husband and wife. However, s. 193 of the Act of 1967 provides that the total relief from tax given to the husband and wife who have applied for separate assessments is not to exceed that which would be given to them if they had not made such an application. The scheme of taxation for spouses who have made such an application was altered by s. 3 of the Finance Act, 1978, which, broadly speaking, provided that the income taxable when each of the spouses had the same income was to be one-half of the joint income, and where the separate incomes of husband and wife were different, provision was made for the amount which was to be assessed on each spouse. The result is that no tax advantage is obtained by the separate assessment of husband and wife: each becomes liable for an amount of tax and the two sums paid by them are the same as would have been payable if they had been taxed on a joint assessment. Separate assessment results in an apportionment between them of the amount of tax which would have been payable by the husband if they had not applied for separate assessments. Lastly, a married woman is to be treated for income tax liability as living with her husband unless they are separated under a court order or by a deed of separation or in such circumstances that the separation is likely to be permanent.
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 The consequence of the assessment on the husband in respect of his wife's income is to make the amount of tax which he pays greater than the aggregate of the amounts which would be payable by the two of them if they were either not married or married and separated. There are some cases of husband and wife having low incomes to which this generalisation does not apply. In the present case, however, the addition of the wife's income to the husband's gives him a bigger income for income tax purposes, which therefore makes him liable to a higher rate of tax. This is the ground of the plaintiffs' complaint.
 In the tax year 1976/77, the plaintiff Mr. Murphy had a gross salary of Â£3,711 and, after deductions, had a taxable income of Â£2,391. The plaintiff Mrs. Murphy, who had a gross salary of Â£3,483, had a taxable income of Â£2,223. When her taxable income was added to his, the total income tax payable by him was Â£1,579. If they had been separately assessed, their combined tax bill would have been Â£1,329. Thus, because they were married and living together, he had an extra liability to tax of Â£250. In the tax year 1977/78, when her taxable income was added to his, the total income tax payable by him was Â£2,070; if they had been separately assessed, his tax liability would have been Â£1,746. Thus, because they were married and living together, he had an extra liability to tax of Â£324. For the year 1979/80 their accountant has estimated (and the figures have not been challenged by counsel for the Attorney General) that the extra tax payable by Mr. Murphy, because he is married and living with his wife, will be Â£512. The aggregation of their incomes has the result that he has to pay income tax on some of his income at the rate of 45 per cent., on another part of it at the rate of 50 per cent., and on a third part at the rate of 60 per cent. If the plaintiffs were separately assessed, the highest rate at which each would be assessed would be 35 per cent.
 Income tax was introduced as a temporary measure during the Napoleonic wars but was not renewed in 1815. It first became an annual feature of life in England under the Income Tax Act, 1842, which was subsequently extended to Ireland. The Act of 1842 contained a provision (s. 45) by which a husband became liable to be assessed to tax on his wife's income. Under the law before the Married Women's Property Act, 1870, was passed, payment to a married woman of her earnings did not give the employer a good discharge unless she had her husband's authority to receive them and a husband could, in his own name, recover his wife's wages (see Carson's Real Property Statutes, second edition (1910) at p. 338). The
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 earnings and income of a married woman thus belonged to her husband. It was therefore thought just that he should be assessed to tax on them. Since the Married Women's Property Act, the earnings and income of a married woman belong primarily to her. The assessment of the husband on his wife's earnings is a survival from days when the law and social conditions were different. In 1979, when examples are to be found of married women holding high office in their own right, the assessment to income tax on the husband in respect of his wife's earnings is not easy to justify.
 The plaintiffs contend that ss. 192 to 198 (inclusive) are repugnant to the Constitution on the ground that they violate Article 40, s. 1, and on the additional but separate ground that they are a breach by the State of the pledge by it in Article 41 to guard with special care the institution of marriage, on which the family is founded, and to protect it against attack.
Article 40, s. 1.
[Mr. Justice Kenny, having quoted Article 40, s. 1, of the Constitution, continued . . .] This section is not a guarantee of equality before the law in all matters or in all circumstances. It is a qualified guarantee to all citizens as human beings that they will be held equal before the law. It therefore relates to those attributes which make us human: it is concerned with the essentials of human personality.
 The second paragraph of Article 40, s. 1, is a recognition that inequality may be recognised and provided for, but only if it flows from or is related to a difference of capacity, physical or moral, or a difference of social function. The plaintiffs contend that aggregation of their assessable incomes subjects them, because they are married and living together, to a method and burden of taxation which bear unfavourably on them in comparison with two unmarried people living together. The method and burden, however, apply to all married couples living together.
 There is, admittedly, an inequality for income-tax purposes between, on the one hand, married couples living together and, on the other hand, married couples who are separated or unmarried couples living together. That inequality, however, is justified by the particular social function under the Constitution of married couples living together. The mere fact that a heavier financial or other burden falls on some defined person or persons does not of itself constitute a repugnancy to s. 1 of Article 40. Having regard to the second paragraph of Article 40, s. 1, an inequality will not be set aside as
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 being repugnant to the Constitution if any state of facts exists which may reasonably justify it.
 The inequality alleged in this case is, first, as between married couples and, secondly as between, on the one hand, married couples living together and, on the other, unmarried couples living together. As to the former, since the impugned provisions apply only to married couples living together, and since all such couples are dealt with equally by a common set of rules, it is impossible to hold that the way in which married couples living together are dealt with amounts to unequal treatment contrary to s. 1 of Article 40. In so far as unequal treatment is alleged as between, on the one hand, married couples living together and, on the other, unmarried couples living together, the social function of married couples living together is such as to justify the legislature in treating them differently from single persons for income tax purposes. Numerous examples could be given from the income-tax code of types of income-tax payers who are treated differently, either favourably or unfavourably, because of their social function. This particular unfavourable tax treatment of married couples living together, set against the many favourable discriminations made by the law in favour of married couples, does not, in the opinion of the Court, constitute an unequal treatment forbidden by Article 40, s. 1, particularly having regard to the vital roles under the Constitution of married couples as parents, or potential parents, and as heads of a family.
 The plaintiffs' counsel placed strong reliance on four cases decided in the United States of America, the Federal Republic of Germany, Italy and Cyprus. A close examination of these shows that they do not assist the plaintiffs' contentions on s. 1 of Article 40.
 In  Hoeper v. Tax Commission of Wisconsin 8  the Supreme Court of the United States of America held, by a majority of six to three, that the assessment of a husband to tax on his wife's income was repugnant to the Constitution of the United States because it violated "due process" which is guaranteed by the Fourteenth Amendment of that constitution. But our Constitution does not provide for "due process" in the sense in which it was applied under the Fourteenth Amendment in that case.
 In the decision10  of the Federal Constitutional Court of the Federal Republic of Germany in which judgment was delivered on the 17th January, 1957, the joint assessment of married couples under the Income Tax Law of 1951 was held to be unconstitutional. The joint assessment of married couples, which had been introduced in 1934 for the express purpose of
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 forcing women to leave the labour market, and which was suspended during the second world war when working women were again required, was reintroduced in 1951 with the aim of "restoring the working wife to the home." It was believed that the increased tax burden involved would induce wives not to seek work outside their homes. This provision was held to have infringed the principle of individual taxation to the detriment of married persons. It was also held that the law impugned in the case interfered with the freedom of married persons to make personal decisions, including the right of the wife to decide whether she would devote herself to the home or earn an income of her own. As the legislature had no right under the constitution to impose directly a certain pattern of the way in which the private sphere of marriage would be arranged, the same objective could not be achieved by a measure, such as joint assessment, which was intended to serve the same purpose indirectly. The measure was held to be unconstitutional, not as infringing article 3 of the Basic Law, which provided that all persons should be equal before the law, but as being incompatible with article 6(1) of the Basic Law, which calls for the special protection of marriage and the family by the State. It is also to be noted that there is no provision in the Basic Law similar to Article 41, s. 2, of our Constitution.
 In the case decided11  by the Constitutional Court of the Republic of Italy on the 14th July, 1976, the aggregation of the incomes of the married couple for tax purposes was held to be unconstitutional. The taxpayers relied on articles 3, 29 and 53 of the Constitution of the Italian Republicâ€”the text of these articles is set out in the judgment of the trial judge. Article 3, which deals with equality before the law, has no provision similar to that in the second paragraph of Article 40, s. 1, of our Constitution. Article 29 of the Italian Constitution, which deals with the family and marriage, is quite different in terms to Article 41 of our Constitution, and article 53 of the Italian Constitution, which provides that everyone shall contribute to public expenditure in proportion to his resources, has no equivalent in our Constitution. Therefore, the reasoning in that case does not provide any help in relation to Article 40, s. 1, of our Constitution.
 The decision in the Republic of Cyprus ( The Republic of Cyprus v.Demetriades 24 ) was based primarily on a provision of the Cypriot Constitution which provided that every person is bound to contribute according to his means towards the public burdens. The constitutional and other considerations which led to the Cypriot decision are so different to Article 40, s. 1, and Article 41 of our Constitution that the decision has little or no
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 relevance to the application of Article 40, s. 1, to the facts in this case.
 Throughout the argument in the present case the phrase "invidious discrimination" was used to indicate the type of inequality which is prohibited by s. 1 of Article 40. According to the 1979 edition of Collins English Dictionary "invidious" means "1. incurring or tending to arouse resentment, unpopularity 2. (of comparisons or distinctions) unfairly or offensively, discriminatory." While the second meaning can be used to describe the inequality prohibited by Article 40, s. 1, the primary meaning of the word is the first and its use in discussing Article 40, s. 1, is more likely to mislead than to help.
 In his judgment the trial judgeâ€”presumably thinking of the German caseâ€”referred to what he called "the principle of individual taxation on an individual's income." No section of our income tax code and no decision of any Irish court was referred to which acknowledged the existence of such a principle. In our view there is no such principle in our taxation code.
 Therefore, we are of opinion that the plaintiffs' case, in so far as it is based on s. 1 of Article 40, fails.
Article 41
[Mr. Justice Kenny, having quoted Article 41 of the Constitution, continued. . .] It is to be noted that Article 41 has three sections. Section 1 recognises the family as the natural primary and fundamental unit group of society, and as a moral institution possessing inalienable and imprescriptible rights, antecedent and superior to all positive law. It is because of those fundamental features that the State gives the guarantee in s. 1, sub-section 2.
 Section 2 stresses the importance of woman in the home and pledges that mothers shall not be obliged by economic necessity to engage in labour to the neglect of their duties in the home. Section 3, sub-s. 1, must be read not only in the context of the whole of s. 3 but in that of the whole Article. This means that the pledge given in s. 3, sub-s. 1, to guard with special care the institution of marriage is a guarantee that this institution in all its constitutional connotations, including the pledge given in Article 41, s. 2, sub-s. 2, as to the position of the mother in the home, will be given special protection so that it will continue to fulfil its function as the basis of the family and as a permanent, indissoluble union of man and woman.
 The onus is on the plaintiffs to establish that the higher income-tax liability which may fall on the husband is a clear breach by the State of its
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 pledge to guard with special care the institution of marriage and to protect it against attack.
 Counsel for the Attorney General conceded that in some cases, but not in all, marriage could, as a result of s. 192 of the Act of 1967, have the consequence that the husband could become liable for more than the total sum of income tax which husband and wife would have to pay if they were assessed separately on what each of them earned. They argued, however, that to decide whether the State had failed in its pledge the whole of our law in relation to married couples should be looked at and that, when this was done, it would be found that in many respects numerous benefits are given to husband, wife and children. They submitted, accordingly, that when the Court took account of the many advantages and privileges given by the State to married couples and their children, they outweighed the disadvantage of the increased income-tax liability of the husband created by s. 192 of the Act of 1967.
 The Court accepts the proposition that the State has conferred many revenue, social and other advantages and privileges on married couples and their children. Nevertheless, the nature and potentially progressive extent of the burden created by s. 192 of the Act of 1967 is such that, in the opinion of the Court, it is a breach of the pledge by the State to guard with special care the institution of marriage and to protect it against attack. Such a breach is, in the view of the Court, not compensated for or justified by such advantages and privileges.
 The Court will, accordingly, declare that ss. 192 to 198 (inclusive) of the Act of 1967, in so far as these sections provide for the aggregation of the earned incomes of married couples, are repugnant to the Constitution.

 On the 31st January, 1980, counsel for the Attorney General requested the Supreme Court to indicate to the High Court on what basis the accounts and inquiries mentioned in the order of the Supreme Court dated the 25th January ought to be takenâ€”whether the judgment ought to be held to operate prospectively only or retrospectively and, if retrospectively, relative to what precise period of time and to what taxpayers, if any, other than the plaintiffs.
 The matter of the operation of the judgment of the Court was adjourned for argument until the 12th February, 1980, and was argued on the 12th-14th February, 1980.
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T. J. Conolly S.C.  and R. J. O'Neill S.C.  (with them F. D. Murphy S.C.  andJ. D. Cooke ) for the defendant:â€”
 The obligations which the State has undertaken under Article 45 of the Constitution of "securing and protecting as effectively as it may a social order in which justice and charity shall inform all the institutions of the national life" (s. 1) and the pledge "to safeguard with especial care the economic interests of the weaker sections of the community, and, where necessary to contribute to the support of the infirm, the widow, the orphan, and the aged"(s. 4) cannot be undertaken without the taxation of the stronger sections of the communityâ€”among which, in this context, the plaintiffs must be numbered.
 Article 11 of the Constitution requires the State so to maintain itself by taxation as to be in a position to meet the charges and liabilities which by its laws it has seen fit to impose upon itself. This involves the preparation of estimates of the receipts and expenditure of the State for each forthcoming financial year, and the presentation of such estimates to DÃ¡il Ã‰ireann  for consideration (Article 28, s. 4, sub-s. 3). The duty of considering such estimates is imposed on DÃ¡il Ã‰ireann  by Article 17, s. 1, of the Constitution and s. 2 of Article 17 requires that, in normal circumstances, the legislation necessary to give effect to the financial resolutions of each year shall be passed within that year. The estimation of the amount of income tax necessary to sustain the expenditure of the State is, hence, a task which must be carried out annually, and estimates can be prepared and considered realistically only on the basis that the Government, in exercising its executive power of taxation up to date, has been correct in its assumption that it was exercising that power in compliance with the Constitution. [They referred to Boland v. An Taoiseach 32 ] If the Courts were empowered to strike down estimates retroactively, legislation would lose a great deal of its meaning. [They referred to s. 138, sub-s. 3, of the Act of 1967]
 If the decision of this Court were to be held to operate retroactively, its retroactive operation should be only as from the date of the judgment of this Court, as it was then only that a final determination was made regarding the constitutionality of the impugned sections. The decision of Mr. Justice Hamilton was wider than that of this Court, having been based, unlike the decision of this Court, on the provisions of Article 40 of the Constitution as well as on those of Article 41, and relating, unlike the decision of this Court, to a wife's unearned income as well as to her earned income.
 The effect of the decision of this Court was not to invalidate s. 192 of the
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 Act of 1967 in its entirety; this Court did not in terms declare that a wife's income must not be deemed to be her husband's, but merely that the income of husband and wife might not be aggregated for the purpose of assessment to tax.
 There is no requirement in the Constitution that a statute which has been held to be unconstitutional must necessarily be held to have been unconstitutional at the time when it was enacted:  McGee v. The Attorney General 7 ;  The State (Healy) v. Donoghue 33 ;  Ryan v. The Attorney General. 12 Executive or legislative actions carried out in good faith in compliance with such a statute are not necessarily invalidated by a finding, some years after the enactment of the statute, that it was unconstitutional:  McMahon v. The Attorney General 34 ;  de Burca v. The Attorney General 15 ;  The State (Byrne) v.Frawley. 35  [They also referred to  Defrenne v. Sabena 36 ]
 The Criminal Law Amendment Act, 1935, might easily have been passed by the Oireachtas after the enactment of the Constitution of 1937, and if, in that event, it had been referred before signature by the President to the Supreme Court pursuant to Article 26 of the Constitution or questioned shortly after its enactment pursuant to Article 34, it might well have been irrevocably held to have been in conformity with the Constitution.
 It has been held in the United States of America that the actual enactment and existence of a statute which is later found to be unconstitutional, and the fact that individual and public rights have been bona fide determined on the basis of the valid existence of the statute, may be matters which cannot justly be ignored:  Chicot County Drainage District v.Baxter State Bank. 37  A change in law ought to be held to be operative retroactively only if such a ruling will advance the primary purpose of the change effected in the lawâ€”which will normally be the case only where individual rights which were adversely affected by the law as it originally stood can be maintained or re-established by the retroactive operation of the law as amended:  Linkletter v. Walker 38 ;  Stovall v. Denno. 39
 A decision ought not to be applied retroactively if its retroactive application will produce substantial injustice or hardship, either to individuals or to the public at large:  Chevron Oil Co. v. Huson 41 ;  Cipriano v. City of Houma. 40  While the rule should be operated to restrain future conduct by public officials of a nature which has for the first time been held to be improper, it ought not to be operated to invalidate past actions of a similar nature by such officials which were carried on in good faith and in conformity with the statutory or constitutional norms prevailing at the time:  United Statesv. Peltier. 42  [They also referred to  Ua Clothasaigh v. McCartan. 43 ]
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 The jurisdiction of the United States Supreme Court to declare statutes unconstitutional is based on essentially the same principle as that laid down in Article 15 of the Constitution of Ireland, 1937. [They referred to  Marbury v.Madison. 44 ]
 The primary purpose of the opinion of the Court in this case is to safeguard the institution of marriage in general, rather than the individual rights of any particular married couple; any damage that the Act of 1967 has done to that institution has been done and cannot now be undone or compensated for; future damage to the institution can be guarded against as effectively by the prospective as by the retrospective application of the Court's decision.
 Money voluntarily paid under mistake of law has in fact been illegally demanded, but is nonetheless normally not recoverable:  William Whiteley Ltd.v. The King 45 ;  Glasgow Corporation v. Inland Revenue. 46  It may become recoverable when the party demanding the money is primarily responsible for the other party's mistake, or if the party which has paid the money has been compelled to do so to secure a right or a privilege:  Dolan v. Neligan 47 ;  Masonv. New South Wales. 48
 A taxpayer who has permitted the Revenue Commissioners without protest to assess tax on him and to recover tax from him on a basis which is erroneous is prima facie estopped from asserting that tax already assessed and recovered has been assessed and recovered erroneously and should be repaid. His right is primarily to be safeguarded in the future from the errors to which he contributed in the past, but, in view of his own past contribution to those errors, he is normally not entitled to be recompensed for moneys which he has paid in consequence thereof. [They referred to  Maclaine v. Catty 49 ]
T. K. Liston S.C.  and D. Gleeson S.C.  (with them J. O'Driscoll S.C.  andMary Robinson ) for the plaintiffs:â€”
 Article 15, s. 4, sub-s. 2, of the Constitution of Ireland, 1937, empowers this Court merely to decide that a particular statutory provision is invalid: it does not empower the Court to go further and determine the particular date at which the invalidity commenced. [They referred to  O'Brien v. Keogh 5 ; McMahon v. The Attorney General 34 ;  de Burca v. The Attorney General 15 ; Moynihan v. Greensmyth 21 ;  O'Brien v. Manufacturing Engineering Co. Ltd. 14 ]
 A pre-Constitution statute which has been held to be inconsistent with the Constitution is conceded by the defendant not to have been carried over by Article 50. Similarly, the words of Articles 15 and 24 are perfectly
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 unambiguous. It is ultra vires the legislature to enact legislation which is repugnant to the Constitution. Such legislation is, hence, a nullity from the outset, and cannot be held to have become invalid only when declared so.
 The jurisdiction of the United States Supreme Court to supervise legislation has developed with precedent and derives from the Court's own decisions; that of this Court is strictly limited by the express provisions of the Constitution:  Boland v. An Taoiseach. 32
 The United States Supreme Court is, therefore, constitutionally free to decide the question of the prospective or retrospective invalidation of legislation as a pure matter of discretion and public policy:  Linkletter v.Walker 38 ;  Great Northern Railway Co. v. Sunburst Oil and Refining Co. 50  [They also referred to  Griffin v. Illinois 51 ]
 The doctrine of the prospective overruling of legislation is largely applied in the United States in criminal cases in circumstances where a retrospective overruling would disrupt the administration of the criminal law, by requiring the retrial or release of convicted persons who had been found guilty on trustworthy evidence introduced in good faith and in conformity with previously accepted constitutional standards:  Johnson v. New Jersey 52 ; United States v. Peltier. 42  [They also referred to  Linkletter v. Walker 38 ;  Defrennev. Sabena 36 ;  R. v. National Insurance Commissioner; ex parte Hudson 53 ]
 On the assumption that this Court were free to hold legislation to be invalid prospectively only, this course ought to be adopted only with the greatest caution and where an overwhelming disruption would be caused by a retrospective overruling. There is no reason for believing that the State would be caused any undue inconvenience by the retrospective application of the Court's decision in this case.
 There is no absolute rule that money paid in mistake of law is not recoverable, merely that money so mistakenly paid is normally not recoverable where paid voluntarily and on foot of an honest claim. [They referred to Goff and Jones's Law of Restitution (2nd ed., 1978) at pp. 90-91] A court officer, who finds that he has in his hands money which in equity belongs to someone else, is not relieved of his obligation to pay the money to the person really entitled to it by the fact that it has come into his hands through that person's erroneous view of the law:  Ex parte James 54 ;  In re Tyler. 55  This is so because it is the especial duty of the Courts, which enforce honest dealings on citizens, themselves to set an example of honest dealings. The Executive, which shares the Courts' duty of enforcing honest dealings, similarly must share this obligation.
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 Similarly, if the mistake of law has been caused primarily by the defendant, the money may be recovered back: per Lord Denning M.R. in Kiriri Cotton Co. Ltd. v. Dewani 56  at p. 204 of the report. [They also referred to  East Cork Foods v. O'Dwyer Steel. 57 ]
 No real question arises here, however, of payments made under a mistake of law. The plaintiffs did not pay money to the revenue; they were deprived of money which they ought to have received but which their employers deducted in error of law and paid to the revenue. The plaintiffs' view as to the correctness of the payments was immaterial, in as much as they had no means of effectively preventing the payments from being made.
 The plaintiffs, not having acted at all, had not acted in error, hence the parties were not in pari delicto, and the plaintiffs were entitled to recover: Kiriri Cotton Co. Ltd. v. Dewani. 56  [They also referred to  Sebel Products Ltd. v.Commissioners of Customs and Excise. 58 ] The State cannot escape liability by saying that it has spent the money, for the demand of the money by the State was, at the very least, based on an innocent misrepresentation on its part: Larner v. London County Council. 59
R. J. O'Neill S.C. , in reply, referred to Article 15, s. 4, and Article 34, s. 3, sub-s. 2, of the Constitution of Ireland, 1937;  McGee v. The Attorney General 7 ; de Burca v. The Attorney General 15  and  The State (Sheerin) v. Kennedy. 2
Cur. adv. vult.


O'Higgins C.J.

25th April 1980 


 In its judgment of the 25th January, 1980, in these proceedings this Court declared ss. 192 to 198 of the Income Tax Act, 1967, in so far as the same provided for the aggregation of the earned income of married couples, to be invalid having regard to the provisions of the Constitution. Subsequent to that judgment the Court received submissions and entertained arguments as to the date from which that declaration should operate and as to whether and in respect of what period the plaintiffs could claim a refund of tax paid in accordance with aggregation.
The questions
 These questions arising as a consequence of the Court's judgment
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 involve considerations of importance in the interpretation of the Constitution. While they arise as a consequence of a decision on validity, they do not form part of that validity question but have a much wider and more general impact. It follows that this Court, in pronouncing upon them, is not bound by the one opinion requirement of Article 34, s. 4, sub-s. 5, of the Constitution and is free to arrive at its decision through the separate judgments of each member of the Court.
 It seems to me that the matters which the Court has been asked to consider can conveniently be grouped as followsâ€”whether the Court's declaration as to invalidity operates retrospectively and, if so, to what extent; whether it operates prospectively; whether the principles of estoppel apply in respect of claims for the recovery of tax paid; and whether tax paid under a law which was presumed to be valid and was subsequently declared to be invalid can ever be recovered. I propose to deal with the matters raised in the above order to the extent to which I find it necessary to refer to them.
American practice
 The American Supreme Court has adopted a practice of deciding, in relation to the facts and surrounding circumstances, whether a ruling which upsets what was regarded as the law should operate retrospectively or merely prospectively. This extends both to the rules of the common law and to statutes held to be unconstitutional. The practice grew up gradually. It constituted a rejection of Blackstone's view that the duty of a court was not to"pronounce a new law, but to maintain and expound the old one." (1. Blackstone's Comm. 69). Blackstone's view was accepted originally without question both in relation to the common and statutory law. In  Norton v.Shelby County 60 , decided in 1886, the court declared at p. 442 of the report that unconstitutional action "confers no rights; it imposes no duties; it affords no protection; it creates no office; it is in legal contemplation, as inoperative as though it had never been passed." It was, however, appreciated that such a view, applied without exception, could work considerable hardship and injustice. In 1940 Hughes C.J. in  Chicot County Drainage District v. Baxter Stale Bank 37  stated at p. 374 of the report that the Norton view "must be taken with qualifications." He said that the actual existence of a statute prior to the determination of its constitutionality "is an operative fact and may have consequences which cannot justly be ignored. The past cannot always be erased by a new judicial declaration." In 1932 Cardozo J. in  Great Northern
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 Railway Company v. Sunburst Oil and Refining Company 50  had upheld a decision of the Montana Supreme Court to apply a ruling prospectively, asserting at p. 364 of the report that prospectivity could be necessary to avoid injustice or hardship and on the principle that laws set aside "are law none the less for intermediate transactions." Finally in  Linkletter v. Walker 38  the American Supreme Court, declaring that the Constitution neither prohibits nor requires retroactive effect to be given to such rulings, decided that in each case it was proper to determine whether retroactive or prospective application was appropriate.
 It has been urged by counsel for the Attorney General that this Court should follow these American precedents and should, in particular, in this case, as a matter of judicial choice, provide for prospectivity in relation to the declaration made. I must, and do, treat with respect a practice which, in its long and widespread experience, the American Supreme Court has found to be both competent and practical. I must exercise caution, however, lest too precipitate a following leads to confusion and error. Important differences exist between the American Constitution and ours and, because of these differences, constitutional practices and procedures possible in one country may not be permissible in the other. Unlike ours, the American Constitution confers on the Supreme Court no express power of judicial review over legislation. This power, of course, exists but its existence came through judicial recognition. In the landmark decision of  Marbury v. Madison 44  the Supreme Court declared such a power to be implicit in the Constitution and to be of the very essence of the judicial power and duty under the Constitution. As the power was first recognised and declared by the courts, it is not surprising that its subsequent development in America should have been the result of changing judicial views as to the consequences which should flow when a law was declared unconstitutional or when a previously accepted principle was upset. The change from the view expressed in the Norton Case 60  to that which was later declared in  Linkletter 38  was not made more difficult by the written words of a Constitution. While, therefore, noting the American precedent, I feel bound to consider this matter on the basis of our own Constitution and in the light of its particular provisions. It is on these and on nothing else that the consequences of a declaration as to invalidity on a question raised under Article 34 of the Constitution must be determined.

[1982]
1 I.R.
Murphy v. The Attorney General
O'Higgins C.J.
295
S.C.

The Constitution and legislation
 Article 15 of the Constitution deals with the National Parliament or the Oireachtas. This consists of the President and the two Houses, DÃ¡il Ã‰ireann and Seanad Ã‰ireann . Under Article 15, s. 2, the sole and exclusive power of making laws for the State is vested in the Oireachtas. By Article 15, s. 4, sub-s. 1, it is provided that the Oireachtas "shall not enact any law which is in any respect repugnant to this Constitution or any provision thereof." The Article does not provide for any machinery to enforce this prohibition or to advise or indicate to the Oireachtas what may be repugnant. One can assume that the Oireachtas would recognise and observe the express prohibitions contained in the Constitution. Examples of these are the prohibitions on legislation to provide for retrospective infringement of the law (Article 15, s. 5), to disqualify citizens on the ground of sex from membership of DÃ¡il Ã‰ireann  or from voting (Article 16, s. 1, sub-s. 3), to reduce constituency numbers below three (Article 16, s. 2, sub-s. 6), to remove the Supreme Court's appellate jurisdiction on constitutional matters (Article 34, s. 4, sub-s. 4); to provide for the dissolution of marriage (Article 41, s. 3, sub-s. 2). If a situation ever arose in which express prohibitions of this nature were ignored by the two Houses and the President, then the Constitution itself would have ceased to matter. The problem that was foreseen was not this. It was the fact that the Oireachtas might from time to time make laws which, unwittingly, contravened the Constitution. To deal with such a situation, Article 15, s. 4, sub-s. 2 provided:â€”
 "Every law enacted by the Oireachtas which is in any respect repugnant to this Constitution or to any provision thereof, shall, but to the extent only of such repugnancy, be invalid."
Retroactivity or prospectivity
 The question which now arises is what meaning and effect ought to be given to the words "shall . . . be invalid" used in Article 15, s. 4, sub-s. 2. Must the law found to be repugnant be regarded and treated as never having had the force of law and as being void ab initio? In other words, has the establishment of repugnancy a retroactive effect on the validity of the impugned law? That this is the true meaning and effect of the sub-section is a view which must command considerable support because of the use of the word "invalid" and which is mandatory if this word, in the context, means
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 "void." The alternative view, based on reading the word "invalid" in the sense of meaning "voidable", is that the sub-section should be construed as meaning that invalidity stems from the detection or establishment of the repugnancy. Under this alternative view a declaration of the invalidity of an impugned law operates from the date of the declaration and, therefore, prospectively. Coexistence of these two views is not possible. One or other must represent the correct interpretation of the sub-section. Accordingly, in my view, our Courts have not a choice between declaring invalidity retroactively or declaring it prospectively. A declaration, once made, has the effect and operates in accordance with what the Constitution, correctly interpreted, ordains and not in accordance with what may be thought desirable, feasible or convenient by the court making the declaration. For this reason we can put aside, in my view, the practice and procedure of the American Supreme Court in exercising a choice between retroactivity and prospectivity and, in so doing, be thankful that we avoid the complications and difficulties which the making of such a choice necessarily entails.
 In referring to the meaning to be attached to the word "invalid" in Article 15, s. 4, sub-s. 2, I have not overlooked the fact that, in the event of a conflict between the two texts of the Constitution, the Irish text is to prevail (Article 25, s. 5, sub-s. 4). However, I am satisfied that the English word"invalid" and the Irish words "gan bhail" have similar possible meanings in each of the respective languages and that the exact meaning to be attached in any one instance depends on the context in which they are used. In my view, no conflict exists between the two texts and the reasoning adopted to ascertain the true meaning is as appropriate in relation to the one text as it is to the other.
 I turn now to consider the two opposed or conflicting views as to the effect of Article 15, s. 4, sub-s. 2. I do so in the realisation that this is just one provision in the Constitution and should not be considered in isolation from the general scheme of the Constitution and from other relevant provisions. Interpretation requires that regard be had to the entire text and, where consistency and harmony is made possible by giving a particular interpretation, such should be preferred to an interpretation which leads to distortion and contradiction.
Article 50
 Before considering Article 15, s. 4, sub-s. 2, however, I find it necessary

[1982]
1 I.R.
Murphy v. The Attorney General
O'Higgins C.J.
297
S.C.
 to refer to Article 50. I do so in order to indicate the difference which exists between the two provisions. Article 50 deals with pre-Constitution laws. These, of course, enjoy no presumption of constitutionality. Such laws are considered under Article 50 having regard not to their validity but to their consistency with the Constitution. The question to be considered is whether any such law was continued in force after the Constitution came into operation. It may be accepted that such law was a valid law before the Constitution but continuance in operation after the date of the Constitution depends on consistency. If an examination of any such law discloses that it is inconsistent with the Constitution, then this disclosure means that under Article 50, to the extent of such inconsistency, that law was not continued in force. In pronouncing the provision of any such law to be inconsistent with the Constitution, a court makes a declaration which can only be a declaration that the law in question was never in force once the Constitution came into operation.
Consequences of retroactivity
 Unlike Article 50, Article 15, s. 4, sub-s. 2, deals with laws of the Oireachtas. It is accordingly concerned with laws which are presumed to be constitutional and which may only be struck down if repugnancy to the Constitution is clearly established. If a finding of such repugnancy has the same retroactive effect as a finding of inconsistency has under Article 50, then certain consequences follow. In the first place the law in question would have to be regarded as never having been in operation and as being void ab initio. This in turn would mean that all actions and conduct directed or permitted by such a law would be deprived of all legal authority. Such actions and conduct may have involved an interference with constitutional rights, the prosecution, conviction and punishment of citizens for offences created by the law in question, the expenditure of public monies or the encouragement of innocent people to enter into obligations and to accept liabilities of a permanent nature. All of these various activities and the people involved in them would lose all legal protection and authorityâ€”the various actions taken emerging suddenly as serious wrongs against individuals and society and the persons who took them standing culpable and amenable before the law.
 Even if indemnifying action were possible in respect of conduct which amounted to breaches of constitutional rights, so much other harm may have been caused that compensation or remedial action may be impossible. The
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 law thus condemned would have been one properly regarded as valid and constitutional and properly obeyed and respected as part of the laws of the State. It may have been in operation for many years before its validity was questioned. Indeed, even if it created offences and directed prosecutions, no question of its validity could be raised in any of the lower courts by judge, prosecution or defence.
 Faced with consequences such as these which seem to arise on a particular interpretation of the words used in Article 15, s. 4, sub-s. 2, one inclines to seek an alternative meaning. It is in this respect reassuring to know that the words used in the sub-section do not stand alone and must not be considered in isolation. Article 15, s. 4, sub-s. 2, forms part of the general scheme of the Constitution and must be considered and interpreted as such.
The scheme of the Constitution
 Article 15 is one of the two Articles of the Constitution in which the word"repugnant" is used. The other is Article 26. This latter Article deals with the President's power to refer "a Bill" to the Supreme Court to consider a question of repugnancy. Here there is a significant difference. A Bill is a legislative proposal which has gone through the procedure set out in Article 20. When it comes to the President it represents the decision and will of the two Houses of the Oireachtas but as such has no legal force or effect. Article 15, s. 4, sub-s. 2, however, deals with a "law enacted by the Oireachtas." As already mentioned the Oireachtas consists of the President and the two Houses of the Oireachtas (Article 15, s. 1, sub-s. 2). A Bill which has been passed or is deemed to have been passed by the two Houses of the Oireachtas must be presented by the Taoiseach to the President under Article 25, s. 1,"for his signature and for promulgation by him as a law." The signing of the Bill by the President is the final "enactment" by the Oireachtas of the legislative proposal into a "law." This is made clear by Article 25, s. 4, sub-s. 1, which declares:
 "Every Bill shall become and be law as on and from the day on which it is signed by the President under this Constitution, and shall, unless the contrary intention appears, come into operation on that day."
 Once the Bill is so signed by the President, it is promulgated or announced to the people as a new law by the publication of a notice by the President under Article 25, s. 4, sub-s. 2, which states:â€”
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 "Every Bill signed by the President under this Constitution shall be promulgated by him as a law by the publication by his direction of a notice in the Iris OifigiÃºil, stating that the Bill has become law."
 It is such a Bill, duly signed by the President and enacted and promulgated by him as a law, which is referred to in Article 15, s. 4, sub-s. 2. Irrespective of what repugnancy may exist, what has been signed, enacted and promulgated is by virtue of Article 25 immediately in force as a law of the State. The existence of the repugnancy, it may be assumed, would have been neither recognised nor suspected, otherwise the Bill, if not a Money Bill, would have been referred by the President to the Supreme Court under Article 26. A Money Bill, however, such as the Bill which led to the Act of 1967, cannot be referred by the President and, accordingly, this safeguard was not available in relation to the law with which this case was concerned. The validity of a law so enacted and promulgated can only be considered if, after it has been in operation and in force, a question as to its validity is raised in appropriate proceedings. Until this is done the law remains in force commanding respect, obedience and enforcement in the Courts in the same manner as any other law. A question of validity can only be raised in either the High Court or the Supreme Court. When so raised it is considered under Article 34, s. 3, sub-s. 2 which provides:â€”
 "Save as otherwise provided by this Article, the jurisdiction of the High Court shall extend to the question of the validity of any law having regard to the provisions of this Constitution, and no such question shall be raised (whether by pleading, argument or otherwise) in any Court established under this or any other Article of this Constitution other than the High Court or the Supreme Court."
Conflict to be avoided
 Once the repugnancy is established upon such a question being raised, then the resulting invalidity must be declared in accordance with Article 15, s. 4, sub-s. 2. If such invalidity is held to date back to the very enactment of the law, then a clear conflict emerges between Article 15, s. 4, sub-s. 2, and Article 25, s. 4, sub-s. 1. On such a construction the former provision would be interpreted as declaring the law invalid from the moment it was signed by the President (its enactment) while the latter provision expressly states that on its signature by the President it becomes law and goes into operation as
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 such. Any interpretation of Article 15, s. 4, sub-s. 2, which brings about such a conflict with the express provisions of Article 25, s. 4, sub-s. 1, must be suspect. In my view, it is also erroneous. The question of validity which has to be considered under Article 34, s. 3, sub-s. 2, must be considered "having regard to the provisions of this Constitution." Necessarily what is considered is a "law", that is, a Bill which has been signed and which is in operation under Article 25, s. 4, sub-s. 1. The provisions of the Constitution to which regard must be had are not merely those provisions which render the law repugnant, but also Article 25, s. 4, sub-s. 1, under which, up to then, it was in operation as a law. Conflict between the two provisions of the Constitution is avoided and harmony and order in the Constitution's scheme of operation is ensured if the declaration of invalidity under Article 15, s. 4, sub-s. 2, is regarded as taking effect only from the moment it is made. Having given the matter very careful consideration, I am convinced that it is in this manner that the word "invalid" in Article 15, s. 4, sub-s. 2, should be interpreted and that invalidity as a consequence operates only from the date of its declaration on a question raised under Article 34, s. 3, sub-s. 2. If I am correct in this view, the various problems and difficulties which I have already mentioned disappear. Laws as enacted will continue to be obeyed and respected in the sure knowledge that they can never be declared always to have been a nullity. At the same time the Courts will continue to exercise appropriate powers of judicial review in the knowledge that what the Constitution requires to be done will not lead to turmoil and chaos.
Conclusion
 Therefore, I conclude that under the Constitution a declaration as to the invalidity of a law or any provision thereof can only operate from the moment such invalidity is declared in the High Court or in the Supreme Court. I have been able to arrive at this conclusion from an examination and interpretation of the express provisions of the Constitution. However, even if this had not been possible, the requirements of an ordered society would have inclined my mind to such a conclusion. It would appear to me to be unthinkable that a people, who adopted a Constitution in the interests, inter alia, of achieving a"true social order" (see Preamble) should have intended that, under that Constitution, laws, formally passed, which went into operation and which were respected and obeyed, could, years after their enactment, be declared never to have had the force of law. Such an interpretation of the Constitution

[1982]
1 I.R.
Murphy v. The Attorney General
O'Higgins C.J.
301
S.C.
 would provide for our people the very antithesis of a true social orderâ€”an uneasy existence fraught with legal and constitutional uncertainty.
 I am aware that this view which I hold and which I have endeavoured to explain is not shared by my brother judges as following judgments will make clear. In these judgments, which I have been afforded an opportunity of reading, some reliance is placed on previous decisions of this Court as indicating acceptance that invalidity in this context operates ab initio. While, of course, respecting the view of my brethren in this regard, I must suggest a slight note of caution. I cannot see in any of the cases referred to that this question was either argued or considered. As a consequence, the orders made have, in my view, little relevance. In fact an examination of the cases could suggest an interpretation of what was said suitable to either view. An exception in this regard is  McMahon v. The Attorney General. 34  This, however, was a case decided under Article 50. In my view, as already indicated, inconsistency declared under Article 50 necessarily has a retroactive effect. The consequences of such were not dealt with in the  McMahon Case 34  for the reasons mentioned in the majority judgment of  Ã“ DÃ¡laigh  C.J. but were certainly present to the mind of FitzGerald J., one of the dissenting judges. However, I would regard that case as irrelevant as it was not concerned with validity under Article 34, s. 3, sub-s. 2, of the Constitution.
Claims for refund
 Applying these considerations to the issues in the present case, I would conclude that the declaration of the invalidity of ss. 192 and 198 of the Income Tax Act, 1967, operates only from the date of the decision in the High Court. This means that the plaintiffs can only claim a refund of tax in respect of the period that has elapsed since the High Court judgment. Up to that date the sections in question were lawfully in force and the tax collected was lawfully collected. Any tax collected under these sections after the High Court judgment was, however, illegally collected from the plaintiffs. As they had challenged the validity of the sections in question, the payment or deduction for tax must be taken to have been made under protest by them. For these reasons although the payment or deduction was made illegally it is, in my view, recoverable by the plaintiffs in respect of the period which has elapsed since the date of the High Court judgment.
 Whether other persons can claim a refund of tax similarly paid or deducted since the High Court judgment must depend on the circumstances
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 of each case. There is, in my view, no general right to recover tax illegally collected. This is certainly the view held in the American Courts where a considerable jurisprudence in this field exists. The question is whether the payment or deduction of tax was made voluntarily or involuntarily. These terms are not applied in their ordinary sense. Thus a payment may be voluntary although it is made unwillingly. To establish that the payment was not a voluntary one some element of duress or of protest is necessary (see American Jurisprudence, Vol. 72, paragraphs 1081 and 1082, 2nd. ed.). I suspect that in the majority of cases neither of these elements will be shown to exist. It seems proper, however, to refrain from expressing any more detailed view in the absence of a knowledge as to facts and circumstances which apply in particular cases.
Estoppel
 On the view I have formed I do not find it necessary to deal with the argument addressed to this Court on estoppel. This is a concept which is defined in many ways and which assumes many forms. Broom (10th ed. p. 104) attributes its development as a rule of law to acceptance of the maximallegans contraria non est audiendus. Whatever be its form, however, it would require for its application both full knowledge of the true facts and conduct, representation or attitude inconsistent with that knowledge. For this reason I doubt if it could be relied upon as a possible or normal answer to the majority of claims which would arise if a law declared to be invalid was so invalid ab initio. It may, however, have some particular application to the facts of this case. Here we are concerned with a finance or taxation statute. A particular duty lies on the Government and on the Oireachtas under the Constitution to provide each year for the financial requirements of the State. Under Article 11 of the Constitution all monies raised in revenue form one fund and all such monies are appropriated and expended for the purposes and in the manner determined by law. This must be taken as a matter of general knowledge. Any citizen who accepts such taxation laws as are in operation and who pays his taxes without protest does so in the full knowledge that as a member of the community he will share in the expenditure and derive a benefit from the Central Fund. Such a citizen can scarcely have merits if after invalidity is established he seeks to recover back what has already been collected and appropriated with his knowledge and implied approval for the common good.
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Henchy J.
 The plaintiffs are a husband and wife. Each is a qualified national teacher and, since their marriage in 1975, they have continued in their employment as national teachers. Under certain provisions of the Income Tax Act, 1967, the wife's income was deemed that of her husband and his liability to income tax was assessed accordingly. The result was that the amount of income tax he paid was greater than the aggregate of the amounts that would be payable by the two of them if they were not married, or, if married, they were separated. For this reason they were advised that the relevant provisions of the Income Tax Act, 1967, were repugnant to the Constitution and therefore invalid.
 I
 In March, 1978, the plaintiffs instituted proceedings in the High Court to have the alleged unconstitutionality judicially established. In their statement of claim they asked primarily for a declaration that certain provisions of the Income Tax Act, 1967, were repugnant to the Constitution and therefore invalid; but they also asked that any necessary accounts or inquiries be taken and made. It was clear, therefore, as was confirmed at the hearing, that they were seeking not only to have struck down as unconstitutional the statutory provisions which make the husband liable to be taxed as if he had earned his wife's salary but also to recover, so far as the law permitted, the sums of money which their employers had excessively deducted from their salaries for income tax under the Pay As You Earn (PAYE) system of income tax collection.
 The proceedings instituted in the High Court, with the Attorney General named as the sole defendant, duly came on for hearing before Mr. Justice Hamilton in July, 1979. In a reserved judgment delivered in October, 1979, he declared that s. 192 and s. 198, sub-s. 1(b), of the Act of 1967 were repugnant to the Constitution and therefore invalid. He concluded his judgment by saying: "There will be liberty to apply in respect of the other relief sought in these proceedings." This meant that he was retaining within the seisin of the High Court, upon the matter being pursued by making an application in the High Court, the question whether and to what extent the plaintiffs could recover back the income tax collected by the revenue authorities under the statutory provisions that were declared to be unconstitutional.
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 An appeal was taken to this Court by the Attorney General against the decision of Mr. Justice Hamilton. The grounds of appeal were three: (1) that the judge had wrongly held that s. 192 of the Act of 1967 infringed the guarantee of equality given by Article 40, s. 1, of the Constitution; (2) that he had wrongly held that s. 192 was repugnant to the Constitution or any provision thereof; and (3) that he had failed to have regard to the fact that s. 198 had been repealed by s. 86 of the Finance Act, 1974. A notice to vary, served by the plaintiffs, was confined to points in favour of the argument for unconstitutionality which had been decided against them by the trial judge.
 It was clear, therefore, as was borne out by the written and oral submissions made by both sides for the purpose of the appeal, that the onlymatter open on the appeal was the question of the constitutionality of the challenged sections. It was a necessarily implicit consequence of the absence from the appeal of any challenge to the judgment and order of the High Court, in so far as it reserved to the High Court the question of the recovery of the alleged overpayments of income tax, that that question lay outside the range of the appeal, and that both sides had accepted that, since the High Court had not entered on a resolution of that question, it was one that remained exclusively within the jurisdiction of the High Court for determination in that court as a matter of first instance.
 In the event, the arguments made in the appeal in this Court were confined exclusively to the question of the constitutionality of the impugned sections. The decision of this Court on such a question is required, under Article 34, s. 4, sub-s. 5, to be delivered in a judgment to be given by such one of the judges as the Court shall direct, without disclosure of any other opinion, whether assenting or dissenting, or even of the existence of such other opinion. In this case, the judgment of the Court was given by Mr. Justice Kenny on the 25th January, 1980. It rejected the plaintiffs' case in so far as the claim of unconstitutionality was based on Article 40, s. 1, of the Constitution, but it upheld their claim in so far as it was based on Article 41, s. 3, sub-s. 1. The judgment summed up the Court's decision in its last sentence:
 "The Court will, accordingly, declare that ss. 192 to 198 (inclusive) of the Act of 1967, in so far as these sections provide for the aggregation of the earned incomes of married couples, are repugnant to the Constitution."
 That declaration fully disposed of all matters raised by the defendant's notice of appeal as well as by the plaintiffs' notice to vary. The defendant, however, indicated that the import of the Court's judgment, particularly its
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 final sentence, was not clear to him, so he applied to have the appeal re-entered for the purpose of "speaking to the minutes of the order."
 The appeal was duly re-entered for that purpose. Any possible ambiguity that might be inferred from the last sentence of the judgment, and which might have been reproduced in the order of the Court, was soon dispelled when it was made clear to the parties that what was decided by the judgment was that ss. 192 to 198 (inclusive) were declared to be repugnant to the Constitution because they provided for the aggregation of the earned income of married couples. Those sections, therefore, fell in their entirety in their relation to the plaintiffs. Counsel for the defendant, however, pressed for further clarification as to whether this constitutional invalidity meant that the plaintiffs' claim for accounts and inquiries as to the income tax that had wrongly passed to the revenue authorities could be sustained by them, and if so, to what extent. An argument then ensued, under the heading of "speaking to the minutes of the order" (which order was yet not in draft), as to whether this Court had jurisdiction to give such a ruling. After a short recess, the members of the Court gave individual judgments on the point.
 The opinion I expressed in my judgment on this point was that this Court had not the necessary jurisdiction to determine the point; that the constitutional and statutory jurisdiction of this Court in this case was entirely appellate; that this point was outside the scope of the appeal; that the High Court's "full original jurisdiction in and power to determine all matters and questions whether of law or fact, civil or criminal" (Article 34, s. 3, sub-s. 1, of the Constitution) had been invoked by the plaintiffs and had been exercised by the High Court to the extent that it reserved liberty to apply to it on this point; that this was a matter that was required to be decided at first instance in the High Court, upon due determination of the necessary facts (which facts had not yet been fully investigated); and that this Court could exercise the necessary jurisdiction only if an appeal had been taken from the decision of the High Court.
 I found, however, that in this opinion I was a lone dissentient. My brethren saw no impediment, in the Constitution, in the statutes, or in the Rules of the Superior Courts, which would debar the Court from ruling on the further arguments propounded by counsel for the defendant. In these circumstances, notwithstanding my dissent, I respectfully defer to the majority opinion of the Court and enter into a consideration of the point that has been thus raised.
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 II
 The question that has arisen in the manner I have indicated may be formulated thus. Where the plaintiffs have paid, or have had deducted from their earnings, income tax collected under statutory provisions which were subsequently declared unconstitutional, can they recover back such income tax. If so, to what extent? It is a question of profound importance, not only for the plaintiffs and similar taxpayers, and not only in terms of the fiscal arrangements and requirements of the State, but also in a wider context, for its resolution involves a consideration of the further question whether, and to what extent, what has been done pursuant to, or what has happened on foot of, an unconstitutional enactment may be revoked, annulled, rectified, or made the subject of a claim for damages or for some other form of legal redress. The starting point of the investigation of the question necessarily lies in the constitutional provisions dealing with the nature, scope and effect of the jurisdiction of the Courts to declare an enactment invalid having regard to the provisions of the Constitution.
 III
 Unlike some other Constitutions, our Constitution specifically vests in nominated courts, originally and on appeal, the jurisdiction to decide whether any law is valid having regard to the provisions of the Constitution. The effect of Article 34, ss. 3 and 4, is that, save for cases of references of Bills to the Supreme Court by the President under Article 26, the jurisdiction to determine such questions at first instance is vested in the High Court, with a right of appeal (which cannot be abrogated by law) to the Supreme Court. But this power of judicial review is exercisable under one or other of two constitutional provisions, which depend for their application on whether the enactment in question was passed before or after the coming into operation of the Constitution.
 If it is a pre-Constitution enactment, Article 50, s. 1, provides in effect that the statutory provision in question shall, subject to the Constitution and to the extent that it is not inconsistent therewith, continue in full force and effect until it is repealed or amended by enactment of the Oireachtas, i.e., the Parliament established by the Constitution. The issue to be determined in such a case is whether, when the impugned provision is set beside the Constitution, or some particular part of it, there is disclosed an inconsistency.
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 If the impugned provision is shown to suffer from such inconsistency, it may still be deemed to have survived in part the coming into operation of the Constitution, provided the part found not inconsistent can be said to have had, at the time of that event, a separate and self-contained existence as a legislative enactment. Otherwise, the impugned provision in its entirety will be declared to have ceased to have a legislative existence upon the coming into operation of the Constitution in 1937.
 Such a declaration under Article 50, s. 1, amounts to a judicial death certificate, with the date of death stated as the date when the Constitution came into operation. While a declaration under Article 50, s. 1, does not arise in this case, it is of importance to note that, notwithstanding a judicial declaration of the demise in 1937 of a statute or a statutory provision, it may be that, because of a person's conduct, or because of the irreversible course events have taken, or for any one of a number of other reasons, what was done on foot of the condemned statute or statutory provision may not necessarily be relied on as a ground for a claim for nullification or for other legal redress: see the decision of this Court in  The State (Byrne) v. Frawley. 35 In other words, a declaration under Article 50, s. 1, that a law had lost validity in 1937 on constitutional grounds does not necessarily carry with it the corollary that what has been done after 1937 in pursuance of that statutory provision will equally be condemned for lack of validity. Once a finding is made under Article 50, s. 1, that, for want of consistency with the Constitution, a law ceased in 1937 to have the force of law, a declaration of such invalidity is a constitutional imperative. Whereas, the consequences arising from having acted on foot of or in pursuance of the statutory provision which has thus retrospectively been found to have lost the force of law in 1937 may, in certain circumstances, be held to be beyond the reach of legal action based on that invalidity.
 If (as happened in this case) it is a post-Constitution enactment issuing from the Oireachtas, or National Parliament, that is attacked on constitutional grounds, the power of judicial review rests on a different, but no less explicit, constitutional footing. Under the Constitution, the Oireachtas has the exclusive, but not unlimited, function of acting as the legislative authority for the purpose of making laws for the State. Its legislative limitations derive in part from express provisions in the Constitution, and in other part from implied constitutional restrictions on the legislative power. The basic question in such a case is always the same: in enacting the impugned provisions, did the Oireachtas act, having regard to
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 the requirements and limitations arising from the Constitution, intra vires orultra vires?
 Since Article 15, s. 4, sub-s. 1, prohibits the Oireachtas from enacting any law which is in any way repugnant to the Constitution or any provision thereof, and since Article 15, s. 4, sub-s. 2, emphasises the consequence of such ultra vires legislation by stating that it will be invalid, but to the extent only of such repugnancy, the Constitution, like a number of other constitutions with similar or comparable provisions, adopts the normal consequence of ultra vires acts by branding as invalid what has been put forward, in breach of constitutional limitations, as an enactment. The legislative provision in question, unless it is overtly or professedly unconstitutional, enjoys a presumption of constitutionality, so that the onus of establishing its unconstitutionality will rest on those who call its constitutionality into question. And even if it be shown that the Oireachtas acted in excess of its constitutional limitations in enacting it, the statute or statutory provision will not suffer in its entirety from invalidity if a part of it is both free from the taint of unconstitutionality and is capable of standing in its own right as representing the enacted will of the Oireachtas: see  Maher v. The Attorney General 61  at pp. 147-8 of the report. In the present case, however, there is no question of the impugned provisions being condemned for unconstitutionality in part only. Sections 192 to 198 (inclusive) have been condemned in their entirety as invalid.
 The argument that invalidity is to attach to the condemned sections only when the High Court or Supreme Court says soâ€”which is in essence what has been propounded on behalf of the Attorney Generalâ€”fails in my view for three main reasons: (1) it fails to recognize the true nature of the constitutional limitation of the legislative power vested in the Oireachtas; (2) it distorts the meaning that must be given to "invalid" in its constitutional context; and (3) it flies in the face of an unbroken line of judicial decisions which, expressly or by necessary implication, point to the date of enactment as the date from which invalidity is to attach to the measure which has been struck down because of its unconstitutionality.
 IV
 The National Parliament, designated the Oireachtas in the Constitution, is entirely the creature of the Constitution. While Article 15, s. 2, sub-s. 1,
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 invests it with the sole and exclusive power of making laws for the State, that investiture is limited by the restriction imposed on it by Article 15, s. 4, whereby its law-making power is confined to legislating in a way and to a degree that will not be repugnant to the Constitution; and invalidity is designated as the consequence of a breach of that limitation. A central feature of the ideological rationale and political philosophy underlying the Constitution is that "all powers of government, legislative, executive and judicial, derive, under God, from the people, whose right it is to designate the rulers of the State and, in final appeal, to decide all questions of national policy, according to the requirements of the common good" (Article 6, s. 1).
 The delegation by the people to the Oireachtas of the legislative power is not only limited by the requirement that its enactments must conform to the express and implied requirements of the Constitution; it is also subject to the reserved right of the people to amend by referendum that delegation, whether by variation, addition or repeal (Article 46, s. 1); and to the further reserved right (in prescribed circumstances) that a Bill duly and constitutionally passed by both Houses of the Oireachtas shall not receive the signature of the President (which is necessary to give it the force of a statute) unless and until the proposal in the Bill shall have been approved either by the people at a referendum or by a resolution of DÃ¡il Ã‰ireann  after a dissolution and reassembly of DÃ¡il Ã‰ireann  (Article 27).
 The Constitution, therefore, as part of its inbuilt checks and balances, has made it abundantly clear that the delegated power of legislation given to the Oireachtas (a power which may in turn be sub-delegated by the Oireachtas pursuant to Article 15, s. 2, sub-s. 2) is a power which, regardless of any interim presumption of constitutionality that may attach to its enactments, cannot be exercised save within the constitutionally designated limitations of that power; and once it has lost the presumption of constitutionality as a result of a judicial condemnation on the ground of unconstitutionality, it must, in accordance with Article 15, s. 4, sub-s. 2, be held to "be invalid"â€”not, be it observed, to have "become invalid." It is to be deemed null and void from the moment of its purported enactment, no less than if it had emanated from a person or body with no power of legislation. In my judgment, the constitutional disposition of the powers of the State in this respect falls into line with the general principle that, when a constitution or a constitutional statute gives a specifically confined power of legislation to a legislature, laws found to have been enacted in excess of that delegation areultra vires and therefore void ab initio. This is a principle which is inherent in
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 the nature of such limited powers, but it is unequivocally spelled out in some constitutions and constitutional statutes.
 Having regard to the general principles governing the exercise of delegated powers of this kind, and to the particular nature and terms of the legislative powers delegated by the Constitution, I would hold that the unconstitutional enactment of ss. 192 to 198 of the Act of 1967 resulted in those sections being invalid ab initio: see, for example,  South Australia v. The Commonwealth 62  at p. 408 of the report.
 V
 The proposition that "invalid" in Article 15, s. 4, sub-s. 2, should be given the meaning of "voidable" and that an unconstitutional provision becomes void only when it is judicially condemned as unconstitutional, apart from being in conflict with the general principles and the particular interlocking constitutional provisions to which I have referred, suffers from the defect that, even if in the English language it were possible in the constitutional context to equate "invalid" with "voidable", the expression gan bhail (which is what is to be found in the Irish text and is, therefore, the expression that must prevail if there is a conflict between the two texts) does not lend itself to that equation of meaning. In its dictionary, literary, or colloquial connotation in modern Irish, gan bhail means "worthless, void, ineffective." The fact that the concrete noun bail, the abstract noun bailÃocht and the adjectiveneamhbhailÃ have been used throughout the Constitution only in reference to a law or the operation of a law would indicate that in this context gan bhailmeans "without legal effect", and not "voidable" or "liable to be deprived of legal effect."
 For example, in Article 29, s. 4, sub-s. 3 (a sub-section added, after a referendum, as a constitutional amendment rendered necessary by Ireland's entry into the E.E.C., and which deprives the Constitution of the power of invalidating laws enacted in necessary consequence of Ireland's accession to the relevant Treaties) the Irish version of "No provision of this Constitution invalidates laws enacted . . . by the State" is "NÃ dhÃ©anann aon fhorÃ¡ileamh atÃ¡ insan Bhunreacht so aon dlighthe d'achtuigh . . . an StÃ¡t . . . do chur Ã³ bhail dlighidh . . ." A proposition that laws so enacted by the Oireachtas in breach of the Treaty of Rome could be treated as voidable rather than void would be inconsistent with the juridical basis of membership of the E.E.C.
 I find nothing, therefore, either in Article 15, s. 4, sub-s. 2, or in the
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 expressions of a comparable nature elsewhere in the Constitution, that would give support to a linguistic or semantic argument to the effect that "invalid"should be read as meaning "voidable", and not "lacking in validity." On the contrary, I consider that such a retrospective indulgence towards a legislative breach of the limitations imposed on the Oireachtas would be repugnant to both the letter and the spirit of the Constitution.
 VI
 The third and final reason why I find it impossible to accept the proposition that invalidity attaches to an unconstitutional enactment only from the date of the judicial determination of its unconstitutionality is that (apart from the arbitrariness and inequality, in breach of Article 40, s. 1, that would result in a citizen's constitutional rights depending on the fortuity of when a court's decision would be pronounced) such a conclusion would run counter to a well-settled line of judicial decisions.
 We have not been referred to, nor am I aware of, any decision of either the High Court or this Court which held, or even suggested, that a post-Constitution legislative provision struck down for unconstitutionality should be accorded retrospective validity until it suffered the fate of judicial condemnation, or indeed for any period after its enactment. In fact, I consider that every relevant decision of the High Court and Supreme Court points to the opposite conclusion.
 A cause which at first sight seems to give some support to the defendant's argument is  McMahon v. The Attorney General. 34  But on close examination it is plain that this decision provides no authority for the proposition that the invalidity of an unconstitutional law may arise only subsequent to its enactment. The successful contentions put forward by the plaintiff in McMahon's Case 34  were that because certain provisions of the Electoral Act, 1923, enabled a voter's completed ballot to be identified, they breached the constitutional guarantee of a secret ballot, and were therefore not continued in force by Article 50 of the Constitution; and that such of the provisions of the Electoral Act, 1963, as enabled such identification to be made were invalid under Article 34, s. 3, sub-s. 2, of the Constitution. An order accepting those contentions was made by Pringle J. in the High Court, and it was affirmed in its entirety by this Court ( Ã“ DÃ¡laigh  C.J., Walsh and Budd JJ.; FitzGerald and McLoughlin JJ. dissenting).
 In assessing the scope of that decision it has to be borne in mind that
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 neither in the pleadings nor in the argument did the plaintiff contend that any elections that had been held under the impugned provisions were invalid. His case was confined to a claim for a declaration that the impugned provisions were invalid, in part under Article 50, s. 1, and in other part under Article 34, s. 3, sub-s. 2. Hence it was that  Ã“ DÃ¡laigh  C.J., in giving the judgment of the majority in the Supreme Court, concluded by saying, at p. 113 of the report:"I would affirm the order of Mr. Justice Pringle. In doing so I should note that it has been no part of the plaintiff's case, either in this Court or in the High Court, that the validity of the last or any previous election has been, or can be, affected by the irregularity of which he has complained in these proceedings."
 In other words, while the impugned provisions were condemned as unconstitutionalâ€”those of the Act of 1923 from the date of the coming into operation of the Constitution in 1937, and those of the Act of 1963, by necessary implication, from the date of their enactmentâ€”the electoral consequences of the invalidity of those provisions did not even arise for consideration. In my opinion, therefore,  McMahon's Case 34  gives no support to the argument that the Courts have power to postpone the invalidity of statutory provisions unconstitutionally enacted by the Oireachtas until the date of a judicial decision.
 In fact, the decided cases show that judicial opinion has always been to the contrary effect. By way of example, I choose two decisions, one from the High Court and one from this Court. They lend weight to my reading of McMahon's Case 34  because the judge of the High Court who decided the first of those cases ( M. v. An Bord UchtÃ¡la 63 ) was Pringle J. and the judgment of this Court in the second case ( O'Brien v. Keogh 5 ) was given by  Ã“ DÃ¡laigh C.J.â€”namely, the main deciding judges in  McMahon's Case. 34
 In  M. v. An Bord UchtÃ¡la 63  the primary question was whether s. 12, sub-s. 2, of the Adoption Act, 1952, (which required that an applicant for adoption should be of the same religion as the child and his parents, or, if the child was illegitimate, his mother) was invalid having regard to the prohibition of discrimination on the ground of religious profession or belief in Article 44, s. 2, sub-s. 3, of the Constitution. Pringle J. (in a judgment which was not appealed) held that it was; and he proceeded to declare unlawful and invalid an order of the Adoption Board dated the 1st May, 1973, which had refused, on religious grounds, to make an adoption order. That decision carries the necessary implication that Pringle J. considered that sub-s. 2 of s. 12 of the Act of 1952 was invalid from the date of its enactment.
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 In  O'Brien v. Keogh 5 , which was decided in this Court in July, 1972, it was held that an action claiming damages for negligence in respect of personal injuries sustained in an accident in September, 1963, which had been commenced in January, 1968 (and was, therefore, outside the period of limitation fixed for the initiation of such an action by s. 49, sub-s. 2(a)(ii), of the Statute of Limitations, 1957) was not statute-barred by that provision because (so the Court held) that provision was invalid having regard to the guarantee contained in Article 40, s. 3, sub-s. 2, of the Constitution. Thus, the Court, in a judgment read by  Ã“ DÃ¡laigh  C.J., held in effect that the invalidity of the statutory provision in question existed and took effect before its constitutional invalidity was declared by the Court.
 The two cases I have cited are chosen simply to exemplify what is an unbroken line of judicial decisions to the effect that a statute of the Oireachtas which incurs judicial condemnation for its repugnancy to the Constitution has invalidity attached to it from the time of its purported enactment by the Oireachtas.
 For all the foregoing reasons I am satisfied that the argument suggesting that it is for the Courts to say whether a statute or a statutory provision, which has been held to have been enacted in breach of a constitutional limitation of the legislative power of the Oireachtas, should be held invalid prospectively or with only limited retrospectivity cannot prevail. Such enactments are, and have been consistently held to be, invalid from the time of their purported enactment because the Constitution, truly read and duly accorded the necessarily implied consequences of a breach of its legislative limitations, so ordains. Examples to the contrary, derived from the practice under other constitutions such as that of the United States of America, which depend on different constitutional provisions, different judicial options and different historical considerations cannot, in my view, gainsay that conclusion.
 VII
 Once it has been judicially established that a statutory provision enacted by the oireachtas is repugnant to the Constitution, and that it therefore incurred invalidity from the date of its enactment, the condemned provision will normally provide no legal justification for any acts done or left undone, or for transactions undertaken in pursuance of it; and the person damnified by the operation of the invalid provision will normally be accorded by the Courts all permitted and necessary redress. Thus, for example, when this Court, in
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 June, 1971, in  In re Haughey 64  declared s. 3, sub-s. 4, of the Committee of Public Accounts of DÃ¡il Ã‰ireann  (Privilege and Procedure) Act, 1970, to be unconstitutional, it proceeded, by way of ancillary relief, to quash a conviction and sentence that had been made and imposed in March, 1971, in pursuance of the condemned statutory provision.
 But it is not a universal rule that what has been done in pursuance of a law which has been held to have been invalid for constitutional or other reasons will necessarily give a good cause of action: see, for example, the decision of this Court in  The State (Byrne) v. Frawley. 35  While it is central to the due administration of justice in an ordered society that one of the primary concerns of the Courts should be to see that prejudice suffered at the hands of those who act without legal justification, where legal justification is required, shall not stand beyond the reach of corrective legal proceedings, the law has to recognize that there may be transcendent considerations which make such a course undesirable, impractical, or impossible.
 Over the centuries the law has come to recognize, in one degree or another that factors such as prescription (negative or positive), waiver, estoppel, laches, a statute of limitation, res judicata, or other matters (most of which may be grouped under the heading of public policy) may debar a person from obtaining redress in the courts for injury, pecuniary or otherwise, which would be justiciable and redressable if such considerations had not intervened. To take but two examples, both from a non-constitutional context, where a judicial decision is overruled by a later one as being bad law, the overruling operates retrospectively, but not so as to affect matters that in the interval between the two decisions became res judicatae in the course of operating the bad law (see  Thomson v. St. Catherine's College, Cambridge 65 ) or to undo accounts that were settled in the meantime in reliance on the bad law: see  Henderson v. Folkestone Waterworks Co. 66
 For a variety of reasons, the law recognizes that in certain circumstances, no matter how unfounded in law certain conduct may have been, no matter how unwarranted its operation in a particular case, what has happened has happened and cannot, or should not, be undone. The irreversible progressions and bye-products of time, the compulsion of public order and of the common good, the aversion of the law from giving a hearing to those who have slept on their rights, the quality of legalityâ€”even irreversibilityâ€”that tends to attach to what has become inveterate or has been widely accepted or acted upon, the recognition that even in the short term the accomplished fact may sometimes acquire an inviolable sacredness, these and
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 other factors may convert what has been done under an unconstitutional, or otherwise void, law into an acceptable part of the corpus juris. This trend represents an inexorable process that is not peculiar to the law, for in a wide variety of other contexts it is either foolish or impossible to attempt to turn back the hands of the clock. As an eminent historian vividly put it, speaking of the pointlessness of seeking to undo or reshape the facts of history: "The statue has taken its shape and can never go back to the quarry."
 In this judgment I deliberately avoid any general consideration of the broad question as to when, and to what extent, acts done on foot of an unconstitutional law may be immune from suit in the Courts; for any conclusion I might express would in the main be obiter. In any event, I think experience has shown that such constitutional problems are best brought to solution, step by step, precedent after precedent, and when set against the concrete facts of a specific case. I confine myself, therefore, to the precise question raised. Notwithstanding the invalidity ab initio of the condemned sections, are the taxes collected under them recoverable?
 VIII
 The plaintiffs' subsidiary claim that any necessary accounts or inquiries be taken and made is, strictly speaking, not maintainable in these proceedings. It is an invocation of the High Court's equity jurisdiction to take such steps as are necessary, by means of accounts or inquiries, so that the amount of income tax collected by the revenue authorities under the condemned sections, and appropriated to the central fund pursuant to Article 11 of the Constitution, shall be quantified. Inherent in that equitable claim for quantification is the contention that the State is a constructive trustee of that money for the plaintiffs and that there should be a consequential order directing the State to pay to the plaintiffs the money thus quantified.
 For such a claim to be valid in form and enforceable in effect, the State should have been joined as defendant. Yet the only defendant is the Attorney General. He was made defendant merely in compliance with order 60 of the Rules of the Superior Courts, 1962, which ensures that the Attorney General must either be a party, or be given an opportunity of appearing, whenever the proceedings raise a question as to the validity of a law having regard to the provisions of the Constitution. But even when the Attorney General is made a party in such proceedings, the jurisdiction of his office is such that an order may not be made against him which would necessarily bind the State. In the
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 present case, the plaintiffs' claim for the recovery of income tax collected under the constitutionally invalid sections required the State to be made a defendant: see  Byrne v. Ireland 28  at p. 289. However, as the Attorney General has not taken this point, I am prepared to deal with this aspect of the case as if the State had been made a defendant.
 The implied contention that the State is a constructive trustee of the money collected as income tax under the condemned sections is the counterpart in equity of a claim in common law for money had and received. In  Moses v. Macferlan 67  at p. 1012 of the report, Lord Mansfield held that "the gist of this kind of action is, that the defendant, upon the circumstances of the case, is obliged by the ties of natural justice and equity to refund the money."Thus, he put the claim on the footing of equity, or unjust enrichment, rather than under the fiction of an implied promise to repay money had and received.
 Whether the action be framed at common law for money had and received or (as here) in equity for an account of money held as a constructive trustee for the plaintiffs, I would hold that, in the absence of countervailing circumstances (to which I shall presently refer), such money may be recovered: see  Mason v. New South Wales 48  and also  Bell Bros. Pty. Ltd. v.Shire of Serpentineâ€”Jarrahdale. 68  In  Mason v. New South Wales 48  Windeyer J. (at p. 141), quoting O'Connor J. in  Sargood's Case 69 , summed up the relevant legal rule thus:â€”
 "Where an officer of Government in the exercise of his office obtains payment of moneys as and for a charge which the law enables him to demand and enforce, such moneys may be recovered back from him if it should afterwards turn out that they were not legally payable even though no protest was made or question raised at the time of payment. Payments thus demanded colore officii are regarded by the law as being made under duress."
 Certain differences between those Australian cases and the present case are worthy of note. In both the  Mason Case 48  and the  Bell Bros. Case 68  the claim was for a fixed sum of money and it was brought at common law for money had and received. In the  Mason Case 48  the successful claim was for the recovery from the State of New South Wales of Â£5,467 for licence fees exacted within the period between the 16th April, 1953 (when a decision of the Australian High Court held that such fees were exigible) and the 17th November, 1954 (when the Privy Council on appeal reversed that decision and held that such fees were not exigible in respect of inter-State trade). The
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 particular circumstances under which the plaintiffs paid the licence fees-leading to the conclusion that they paid them under duress-suggest that it would not be open to many other plaintiffs to claim the benefit of the decision. In the  Bell Bros. Case 68  the plaintiffs were allowed to recover 1,686 Australian dollars imposed and paid under an invalid bye-law requiring excavation licences to be paid. The ground of the decision was that the exaction of the licence fees by the defendant local authority, with whom the plaintiffs were not on an equal footing, and the licences being at the time essential for the plaintiffs' excavations, amounted to money exacted colore officii, which was therefore recoverable as money had and received. There is no suggestion in the report that many such claims could spring from the decision, so there was no difficulty in restoring the status quo.
 There are certain other characteristics of the present case which make it in some respects distinguishable. The plaintiffs' claim in the present case (apart from the question of constitutionality) is an equitable one for the necessary accounts and inquiries as to the income tax collected under the invalid sections. The implicit allegation is that the State was unjustly enriched by those payments and thereby became a constructive trustee of them for the plaintiffs. Any one of such payments would normally be recoverable as money exacted colore officii, for the nature of PAYE collection of income tax is such that in the relevant period the plaintiffs' salaries were subject to compulsory deduction by their employers of the income tax which was exigible under the now condemned statutory provisions. The payments were, therefore, involuntary to the point of being compulsory collections.
 What particularly distinguishes the present case from nearly all of those referred to in the course of the argument is that tens of thousands of married couples also had income tax deducted from their earnings in this same way,i.e., by compulsory deductions from their earnings for transmission by their employers to the revenue authorities. The question arises as to the extent to which the sweep of that income tax (which operated on the taxable incomes of married couples for the tax years 1967-8 to 1979-80, inclusive) affect the right of the plaintiffs to recover the moneys which were deducted from their earnings under those sections.
 IX
 So far as the present case is concerned, the question has to be related to the plaintiffs' personal circumstances. They got married in July, 1975. 1975-6
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 was therefore the first tax year in which taxation under the condemned sections could possibly bear on them. Yet, as the evidence given in the High Court shows, their liability for income tax for that year was Â£160 less than the sum of what their several tax liabilities would have been if they had remained single. So they cannot complain that the operation of the condemned sections caused them any loss in that tax year. For the years 1976-7, 1977-8, 1978-9 and 1979-80, the evidence pointed to the fact that in each of those tax years the aggregation of their incomes resulted, or would result, in their paying more income tax than the aggregate of what each would have paid if they had remained single. They would, therefore, have been entitled, if they had issued proceedings in time, to claim recovery of the unconstitutional deductions of income tax made in those years. However, it was not until the 7th March, 1978 (i.e., in the last weeks of the tax year 1977-8 and after virtually all the income tax claimed for that year had been collected from them) that they instituted proceedings in the High Court questioning the constitutionality of the sections under which they had been taxed, and seeking recovery of the taxes that had been collected from them.
 In my judgment, the plaintiffs' right to recover the sums by which they claim the State was unjustly enriched, by the collection of the taxes that have now been held to have been unconstitutionally imposed, begins for the year 1978-9, that is, the first year for which they effectively objected to the flow of those taxes into the central fund. Up to that year the State was entitled, in the absence of any claim of unconstitutionality, to act on the assumption that the taxes in question were validly imposed, that they were properly transmissible to the central fund, and that from there they were liable to be expended, according to the will of Parliament, for the multiplicity of purposes for which drawings are made on the central fund of the State. Equally, every taxpayer whose income tax was deducted from his earnings throughout a particular tax year, no matter how grudgingly or unwillingly he allowed the deductions to be made from his weekly or monthly income, could not avoid having imputed to him the knowledge that the tax he was paying was liable to be immediately spent by the State. As time went by, his right to complain of the State's unjust enrichment ran the risk of being extinguished by laches on his part. As Snell's Principles of Equity (27th ed., p. 35) puts it: "Laches essentially consists of a substantial lapse of time coupled with the existence of circumstances which make it inequitable to enforce the claim." What is a "substantial lapse of time" must depend on the circumstances of the particular case.
 I would consider that a taxpayer who allowed his PAYE tax
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 contributions to be deducted from his earnings, every week or every month, for the whole of a tax year, without bringing proceedings to assert the unconstitutionality of such deductions, should (in the absence of exceptional and excusing circumstances) be held barred from recovering the sums unwarrantedly collected during that tax year. The circumstance that tax payments are liable to be quickly absorbed into the financial system of the State, and not to be amenable to extraction and repayment without considerable disruption and unfairness, has led United States authorities to treat such payments as being so unique in character that repayments have been legislatively held to be barred by laches of periods as short as thirty days: see Field on The Recovery of Illegal and Unconstitutional Taxes, 45 Harvard Law Review 501, at p. 519. For my part, I consider that, in the absence of special circumstances (which have not been shown to exist in this case), payment of PAYE taxes during the whole of a tax year, without instituting proceedings to have the taxes invalidated on the ground of unconstitutionality, should be held to defeat a claim made later to recover the taxes paid during that year.
 It is one of the first principles of the law of restitution on the ground of unjust enrichment that the defendant should not be compelled to make restitution, or at least full restitution when, after receiving the money in good faith, his circumstances have so changed that it would be inequitable to compel him to make full restitution. The American Restatement of Restitution(Â§142) states the general rule thus:â€” "The right of a person to restitution from another because of a benefit received is terminated or diminished if, after the receipt of the benefit, circumstances have so changed that it would be inequitable to require the other to make full restitution."
 A New Zealand statute (cited in Goff and Jones's The Law of Restitution, 2nd ed., p. 546) puts the matter perhaps more clearly when it states that payments made under a mistake may not be recoverable "if the person from whom the relief is sought receives the payment in good faith and has so altered his position in reliance on the validity of the payment that in the opinion of the Court, having regard to all possible implications in respect of other persons, it is inequitable to grant relief, or to grant relief in full, as the case may be."
 Applying that general principle (which is widely supported by judicial authorities ranging from Lord Mansfield to Lord Denning) to the present case, it is beyond question that the State in its executive capacity received the moneys in question in good faith, in reliance on the presumption that the
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 now-condemned sections were favoured with constitutionality. In every tax year from the enactment of the Income Tax Act, 1967, until the institution of these proceedings in March, 1978, the State justifiably altered its position by spending the taxes thus collected and by arranging its fiscal and taxation policies and programmes accordingly.
 At the end of each tax year up to and including the tax year 1977-78, those charged by the State with auditing, controlling or planning the finances of the State were, in the absence of any formulated proceedings or any other sound reason for doubting the validity of the taxes in question, entitled to close their books for that year in the justified assurance that, if any of the taxes that had been collected, allocated, spent or been made the basis of projections for future taxation or fiscal policy, were to become at some future date judicially faulted for having been unconstitutionally exacted, restitution of those taxes would not be ordered.
 For a variety of reasons it would be inequitable, if not impractical, to expect restitution. Each tax year involves a different group of taxpayers, if only because of the deaths of some taxpayers and the accession of new persons to the lists of taxpayers. Restitution could be effected only by means of a special statutory provision, which would involve the imposition of fresh taxation to meet what would become an unquantifiable number of claims with the passage of time. The primary purpose of an order of restitution is to restore the status quo, in so far as the repayment of money can do so. But when, as happened here, the State was led to believe, by the protracted absence of a claim to the contrary, that it was legally and constitutionally proper to spend the money thus collected, the position had become so altered, the logistics of reparation so weighted and distorted by factors such as inflation and interest, the prima facie right of the taxpayers to be recouped so devalued by the fact that, as members of the community, and more particularly as married couples, they had benefited from the taxes thus collected, that it would be inequitable, unjust and unreal to expect the State to make full restitution.
 Whether the taxpayer's action be framed as a common-law action in quasi-contract for money had and received, or as an equitable claim for restitution of money by which the State was unjustly enriched, there is ample authority for the conclusion that the radical change of circumstances of the kind I have indicated would be sufficient to defeat, at least in part, the taxpayers' claim: see Jones's Change of Circumstances in Quasi-Contract, (1957) 73 L.Q.R. 48.
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 In this case, whether the claim be treated as one in quasi-contract or as one in equity, I would consider the enforceable cause of action to have arisen at the beginning of the tax year 1978-9.
 X
 The conclusion that the plaintiffs are entitled only to limited recoupment is supported by comparable decisions in other jurisdictions.
 For example, the United States Supreme Court, unencumbered as it is by any constitutional imperative such as is contained in Article 50 or Article 15, s. 4, sub-s. 1, of our Constitution, has varied in its rulings as to whether its condemnation of a statute as unconstitutional should be given effect to prospectively only or with some degree of retroactivity. However, even in cases where the statute has been declared to have been invalid ab initio (as is the position in the present case), it has come to recognize that legal transactions that took place under the void statute did not necessarily suffer retrospective invalidity with the fall of the statute. The difficulty, if not impossibility, of laying down a general rule on the matter was dealt with by Hughes C.J. in delivering the opinion of the court in  Chicot County Drainage District v. Baxter State Bank 37  at p. 374 of the report:â€”
 "The courts below have proceeded on the theory that the Act of Congress, having been found to be unconstitutional, was not a law; that it was inoperative, conferring no rights and imposing no duties, and hence affording no basis for the challenged decree. Norton v. Shelby County 60  at p. 442;  Chicago, I. & L. Rly. Co. v.Hackett 70  at p. 566. It is quite clear, however, that such broad statements as to the effect of a determination of unconstitutionality must be taken with qualifications. The actual existence of a statute, prior to such a determination, is an operative fact and may have consequences which cannot justly be ignored. The past cannot always be erased by a new judicial declaration. The effect of the subsequent ruling as to invalidity may have to be considered in various aspectsâ€”with respect to particular relations, individual and corporate, and particular conduct, private and official. Questions of rights claimed to have become vested, of status, of prior determinations deemed to have finality and acted upon accordingly, of public policy in the light of the nature both of the statute and of its previous application, demand examination. These questions are
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 among the most difficult of those which have engaged the attention of courts, state and federal, and it is manifest from numerous decisions that an all-inclusive statement of a principle of absolute retroactive invalidity cannot be justified."
 In other words, it has been found that considerations of economic necessity, practical convenience, public policy, the equity of the case, and suchlike matters, may require that force and effect be given in certain cases to transactions carried out under the void statute.
 A good example, from a different juridical metier, of the subjugation of abstract principle and the symmetry of logic to the compulsion of economic or practical demands of society is to be found in the judgment of the E.E.C. Court in  Defrenne v. Sabena. 36  Miss Defrenne was an air hostess employed by the Belgian airline, Sabena. She unsuccessfully brought proceedings in Belgium claiming compensation for the loss she had suffered when she terminated her duties with Sabenaâ€”in terms of salary, allowance on termination of service, and pensionâ€”as a result of the fact that air hostesses and male members of the air crew performing identical duties did not receive equal pay. On a reference to the E.E.C. Court under article 177 of the Treaty of Rome, it was held, inter alia, that in the events that happened, article 119 had introduced directly into the national law of each member State the principle that men and women should receive equal pay for equal work, that the Belgian law which denied Miss Defrenne that right was made invalid from the date when article 119 became directly applicable in Belgium as between the State and individual persons, and that accordingly Miss Defrenne was entitled to succeed in her claim. The court, however, proceeded to declare that, except as regards those workers who had already brought legal proceedings or made an equivalent claim, the direct effect of article 119 could not be relied on in order to support claims concerning pay periods to the date of its judgment.
 The reasons adduced in the judgment for this limited retroactive validation of what had been done under a national law which was invalid for being repugnant to Community law are not easy to harmonize or to conceptualize. It would seem that the court was affected by the arguments put forward, particularly on behalf of Ireland and of the United Kingdom, that full retrospective invalidation of the failure of member States to observe the requirements of article 119 would produce a cascade of claims that could swamp many private employers and do irreparable harm to national economies. The court's dilemma in preserving the objectivity and
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 paramountcy of Community law, while not applying that law to a degree that might endanger the underlying economic aims of the Treaty of Rome, is evident in the following rationale with which it concluded its judgment at p. 128 of the report:â€”
 "Although the practical consequences of any judicial decision must be carefully taken into account, it would be impossible to go so far as to diminish the objectivity of the law and compromise its future application on the ground of the possible repercussions which might result, as regards the past, from such a judicial decision.
 However, in the light of the conduct of several of the member-States and the views adopted by the Commission and repeatedly brought to the notice of the circles concerned, it is appropriate to take exceptionally into account the fact that, over a prolonged period, the parties concerned have been led to continue with practices which were contrary to Article 119, although not yet prohibited under their national law.
 The fact that, in spite of the warnings given, the Commission did not initiate proceedings under Article 169 against the member-States concerned on grounds of failure to fulfil an obligation was likely to consolidate the incorrect impression as to the effects of Article 119.
 In these circumstances, it is appropriate to hold that, as the general level at which pay would have been fixed cannot be known, important considerations of legal certainty affecting all the interests involved, both public and private, make it impossible in principle to reopen the question as regards the past.
 Therefore, the direct effect of Article 119 cannot be relied on in order to support claims concerning pay periods prior to the date of this judgment, except as regards those workers who have already brought legal proceedings or made an equivalent claim."
 The fact that that judgment was given in the context of the Treaty of Rome, of the graduated implementation of that treaty by nine member States of the apparent silent mutual approbation of contra-Treaty conduct by certain member States and of the non-condemnation thereof by certain Community authorities, and of the possible catastrophic economic consequences that might result in applying the relevant treaty provision to the full, gives a distinctiveness to that decision which may limit its persuasiveness as a precedent for a case such as the present, which has to be decided in the
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 context of domestic law. Nevertheless, it stands as a cogent example of the principle that what has been done or left undone under a constitutionally invalid law may, in certain events, such as the evolution of a set of circumstances which it would be impossible, or unjust, or contrary to the common good, to attempt to reverse or undo, have to be left beyond the reach of full redressive legal proceedings and have to be treated as an exemplification of the maxim communis error facit ius.
 XI
 Since my opinion is that ss. 192 to 198 (inclusive) of the Income Tax Act, 1967, were invalid from the date of their enactment, I would hold, on the evidence as it stands, that moneys collected for income tax on an income based on an aggregation of the income of the plaintiffs is not recoverable by them for any period prior to the tax year 1978-9, which was the tax year in respect of which the constitutionality of those sections was first effectively impugned. The period to be covered by any necessary accounts and inquiries, therefore, would appear to be the tax years 1978-9 and 1979-80.
 The evidence given in the High Court did not disclose that a claim had been formulated on behalf of any other taxpayers impugning the sections in question or seeking the recovery of any taxes collected under them. If that be the true position, it would seem that, in the events that have happened and for the reasons given in this judgment, no taxpayers other than the plaintiffs would have the standing necessary to maintain a claim that the State should reimburse them for any taxes collected under the condemned sections.

Griffin J.
 On the 25th January, 1980, this Court declared ss. 192 to 198 of the Income Tax Act, 1967, (as amended) invalid in so far as they provided for the aggregation of the earned incomes of married couples. Arising out of that decision, the Court agreed to entertain further argument in respect of the date from which the said provisions were invalid. Submissions in writing were delivered by the plaintiffs and the defendant, and oral submissions were subsequently made by both parties. Arising out of these submissions, written and oral, the questions which arise for decision are:â€”
 1. Whether ss. 192 to 198 were invalid ab initio, or only prospectively.
 2. If prospective only, whether such invalidity should be applicable
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 from the date of the decision of the High Court or that of this Court.
 3. If the sections were invalid ab initio, whether and to what extent the plaintiffs are entitled to recover the excessive amounts of income tax collected by the revenue authorities from them under the sections declared to be invalid.
 It is to be noted that there is no express claim in the statement of claim for the recovery of any such overpayments, but in the argument no point was taken on this by counsel for the Attorney General, and the matter was argued as if the claim "that any necessary accounts or inquiries be taken and made"was impliedly such a claim.
 I
 It is provided by Article 15, s. 4, sub-s. 1, of the Constitution that the Oireachtas "shall not enact any law which is in any respect repugnant to this Constitution or any provision thereof." Article 15, s. 4, sub-s. 2, provides:â€”"Every law enacted by the Oireachtas which is in any respect repugnant to this Constitution or to any provision thereof, shall, but to the extent only of such repugnancy, be invalid." Under Article 34, s. 3, sub-s. 2, and Article 34, s. 4, sub-s. 3, the jurisdiction to determine the validity of any law having regard to the provisions of the Constitution is given exclusively to the High Court and the Supreme Court. Article 34, s. 4, sub-s. 4, prohibits the enactment of any law excepting from the appellate jurisdiction of the Supreme Court cases which involve questions as to the validity of any law having regard to the provisions of the Constitution.
 It was submitted on behalf of the Attorney General that "invalid" in Article 15, s. 4, sub-s. 2, should be construed as meaning not "void" but"voidable" and that, if this were the true construction of that provision of the Constitution, the sections held to be repugnant to the Constitution would be valid from the date of their enactment until the date upon which they were condemned by this Court, and would then, and only then, become void. That this construction was the correct one was, it was said, not only to be arrived at from a consideration of the relevant provisions of the Constitution, but was also reinforced by a long line of decisions of the Supreme Court of the United States within the past fifty years in which the doctrine of "prospective overruling" was developed; a number of these cases were referred to in the argument and were relied on by counsel in support of this submission.
 First, in relation to the American cases. The technique of prospective
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 overruling was evolved to limit the retroactive sweep of a decision of a court when it overruled one of its own previous decisions. It would appear to have received judicial benediction for the first time from Cardozo J. in  Great Northern Railway Company v. Sunburst Oil and Refining Co. 50  In that case, the Supreme Court of Montana overruled one of its earlier decisions but, nevertheless, held that the earlier decision governed the case before it, and announced that the earlier decision would not be followed in future. Sunburst therefore succeeded, and the railway company appealed on the ground that the failure to apply the decision retroactively deprived it of due process of law. In the course of delivering the opinion of the court, Cardozo J. said at p. 364:â€”
 "This is a case where a court has refused to make its ruling retroactive, and the novel stand is taken that the constitution of the United States is infringed by the refusal.
 We think the federal constitution has no voice upon the subject. A state in defining the limits of adherence to precedent may make a choice for itself between the principle of forward operation and that of relation backward. It may say that decisions of its highest court, though later overruled, are law nonetheless for intermediate transactions."
 The expressed reason stated by Cardozo J. for giving cases that effect was that it may do so "whenever injustice or hardship will thereby be averted."
 The  Sunburst Case 50  permitted prospectivity in relation to judicial decisions. But in 1939 the Supreme Court of the United States extended the right of the court to include prospectivity in respect of the overruling of statutes. [ The judge here referred to Chicot County Drainage District v. Baxter State Bank 37and quoted the passage from the judgment of Hughes C.J. appearing at pp. 321-2, supra]
 The question was further discussed in  Linkletter v. Walker. 38  There Clark J., delivering the opinion of the court, having considered and reviewed (inter alia) the cases already referred to, said at p. 628 of the report:â€”
 "Thus, the accepted rule today is that in appropriate cases the Court may in the interest of justice make the rule prospective. . .
 While the cases discussed above deal with the invalidity of statutes or the effect of a decision overturning long-established common-law rules, there seems to be no impedimentâ€”constitutional or philosophicalâ€”to the use of the same rule in the constitutional area where the exigencies of the situation require such an
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 application . . . we believe that the Constitution neither prohibits nor requires retrospective effect. As Justice Cardozo said, 'We think the Federal Constitution has no voice upon the subject'."
 Notwithstanding the general acceptance of the rule by the supreme court, the unsatisfactory and unjust results which may flow from it have been highlighted in dissenting judgments in many cases. Black J. in  Linkletter v.Walker 38  and Douglas J. (one of four dissentients) in  United States v. Peltier 42 the latest case cited to us, were especially critical. In the latter case, Douglas J. at p. 543 said that it was largely a matter of chance that it was held in Almeida-Sanchez v. United States 71  (decided by the supreme court in 1973) that an automobile search without a warrant was unconstitutional under the Fourth Amendment rather than in  Peltier's Case 42  and that "Equal justice does not permit a defendant's fate to depend upon such a fortuity."
 I have referred to these cases at some length in deference to the industry and the research of counsel for the Attorney General. In my opinion, however, reliance cannot be placed on these cases for the purpose of interpreting the relevant provisions of our Constitution insofar as the time from which a statute, held by our Courts to be invalid, is to be construed (as distinct from the question as to what has been the effect of what may have been done under and in pursuance of the condemned statute). In the Constitution of the United States there is no express provision similar to Article 15, s. 4, of our Constitution and, unlike our Constitution, there is no express provision which gives a reviewing power to the courts. Undoubtedly, although in the years immediately following 1776 the power of the courts in the United States to review legislation was disputed, the supreme court decided in  Marbury v. Madison 44  that it had such powers.
 These powers were, however, held to arise by direct construction of the constitution, i.e., by holding that the constitution required that any law passed that was unconstitutional should be reviewable by the courts. It is from that decision, and not from any express provisions of the constitution, that the courts in the United States obtain their jurisdiction to condemn statutes which conflict with the constitution. Under the decisions of the supreme court, therefore, the American courts are free to decide in each case whether the particular condemned statute should have prospective or retrospective effect. By contrast, the limits of the respective powers of the legislature and judiciary are clearly spelled out in our Constitution, and our Courts have not the freedom which the United States courts have decided that they have.
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 The effect of a declared repugnancy of a statute or any of the provisions of a statute must therefore, in my view, be ascertained solely from the relevant provisions of the Constitution. Under the Constitution, a statutory provision may be condemned under Article 15, s. 4, or under Article 50. Article 15 is referable to enactments of the Oireachtas, and Article 50 to pre-Constitution statutes. Whilst the provisions held to be repugnant to the Constitution in this case were contained in an Act of the Oireachtas, it is useful to consider the effect of legislation condemned under Article 50 for the purpose of considering the effect of a declaration of repugnancy in respect of a statutory provision contained in an Act of the Oireachtas.
 Under Article 50 the laws in force immediately prior to the coming into operation of the Constitution shall, subject to the Constitution and to the extent to which they are not inconsistent with the Constitution, continue to be of full force and effect until they or any of them are repealed or amended by the Oireachtas. If a provision of any such law is impugned and is held to be inconsistent with the Constitution, then in such case the High Court, or this Court on appeal, will have no option but to declare that such provision was not continued of full force and effect as part of the laws of the State, and the entire of that provision will be condemned unless part of it is independent of, and severable from, the rest and is capable of standing on its own as a separate enactment, in which case the latter part will be saved from condemnation. The effect of a declaration under Article 50 is not that the condemned provision has ceased to be in force but that, as of the date when the Constitution came into operation, it was at no time thereafter in force. But, as Mr. Justice Henchy has pointed out in his judgment, the fact that a provision was held to be no longer in force since 1937 does not automatically carry the corollary that what has been done under and in pursuance of that provision after the Constitution came into force will necessarily be condemned for lack of validity.
 The provisions with which we are concerned in this case were contained in an Act of the Oireachtas, and it was therefore under Article 15, s. 4, that they were held to be repugnant to the Constitution. The Articles which are relevant in considering whether the repugnant provisions were void ab initio,or merely voidable, are Articles 15, 20 and 25.
 Article 15 deals with the constitution and powers of the National Parliament, the Oireachtasâ€”Article 15, s. 1, sub-s. 1. The Oireachtas consists of the President, DÃ¡il Ã‰ireann , and Seanad Ã‰ireann â€”Article 15, s. 1, sub-s. 2. The sole and exclusive power of making laws for the State is vested in the
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 Oireachtasâ€”Article 15, s. 2, sub-s. 1. Article 15, s. 4, which is the section to be construed in this case, has already been cited earlier in this judgment. Article 20 deals with legislation, and under s. 3 a Bill passed by either House and accepted by the other House shall be deemed to have been passed by both Houses. Article 25 deals with the signing and promulgation of laws. Under s. 1, as soon as any Bill shall have been passed or deemed to have been passed by both Houses of the Oireachtas, the Taoiseach shall present it to the President for his signature and for promulgation by him as a law in accordance with the provisions of Article 25. Under s. 4, sub-s. 1, of that Article every Bill shall become and be law as on and from the day on which it is signed by the President, and shall, unless the contrary intention appears, come into operation on that day. Under sub-s. 2 of s. 4 every Bill signed by the President shall be promulgated by him as a law by publication of a notice in the Iris OifigiÃºil stating that the Bill has become law.
 In consequence of these provisions, before a Bill containing legislative proposals becomes law, it is necessary that each of the three arms of the Oireachtas (the President, DÃ¡il Ã‰ireann  and Seanad Ã‰ireann ) should have performed its constitutional functions i.e., the Bill must have been passed or be deemed to have been passed by DÃ¡il Ã‰ireann  and Seanad Ã‰ireann  and have been signed and promulgated by the President. The prohibition in Article 15, s. 4, sub-s. 1, against enacting any law which is in any respect repugnant to the Constitution or any provision thereof applies to the Oireachtas and to all three arms thereof. If, therefore, a Bill, passed by DÃ¡il Ã‰ireann  and Seanad Ã‰ireann , contains provisions which are repugnant to the Constitution, the President cannot, in my opinion, validate the repugnant provisions by performing his constitutional functions in respect of the Bill under Article 25, i.e., by his signature of the Bill and by promulgation by him of the Bill as a law.
 Where any Bill passed, or deemed to have been passed, by both Houses is signed and promulgated by the President as a law, and the particular law is not expressly prohibited by the Constitution, and where it is sought to establish that that law is repugnant to the Constitution, such repugnancy must be clearly established as there is a presumption of its constitutionality. That presumption, however, no longer exists in respect of any provision which has been declared by the Court to be repugnant to the Constitution. Every such provision enacted by the Oireachtas is made in excess of the powers conferred on the Oireachtas under the Constitution, and must, in compliance with Article 15, s. 4, sub-s. 2, be declared to be "invalid." And, as stated
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 earlier, counsel for the Attorney General submitted that here the word"invalid" should not be construed as "void" but as "voidable", and thus a statute would be valid until declared to be invalid.
 I cannot accept that "invalid", in the context of Article 15, s. 4, sub-s. 2, should be interpreted as meaning "voidable." In its ordinary meaning,"invalid" means having no legal force or effect, and in the context of Article 15, s. 4, in which there is an absolute prohibition against enacting a law in any respect repugnant to the Constitution, I find it difficult to see how "invalid"could be given any meaning other than its ordinary meaning. That this is so is, in my view, reinforced by the Irish text, which prevails in the case of conflict between the texts of the Constitution. I do not consider that there is any such conflict. In the Irish text, the expression used is gan bhail, which in Dineen's Irish-English Dictionary, which was the one in common use at the time when the Constitution was passed, is translated as "void"â€”the special meaning being "ineffective" in relation to a sacrament, the source for this latter being Donlevy's Irish Catechism (1742). In my opinion, "invalid" in the context of Article 15, s. 4, sub-s. 2, can only mean void, and not voidable.
 This construction is in line with that given to similar expressions found in other constitutions. For example, under s. 109 of the Australian Constitution, when both the Commonwealth Parliament and a State Parliament have power to make laws then, in case of inconsistency, the Commonwealth law prevails and the State law, to the extent of the inconsistency, is invalid. In  South Australia v. The Commonwealth 62  Latham C.J. said at p. 408 of the report:â€”
 "Common expressions, such as: 'the courts have declared a statute invalid,' sometimes lead to misunderstanding. A pretended law made in excess of power is not and never has been a law at all. . . The law is not valid until a court pronounces against itâ€”and thereafter invalid. If it is beyond power it is invalid ab initio."
 The construction at which I have arrived is also reinforced by decisions of this Court when declaring enactments of the Oireachtas invalid under Article 15, s. 4, sub-s. 2. In  In re Evelyn Doyle 72  the Court held that certain provisions of s. 10, sub-s. 1(d) and (e), of the Children Act, 1941, were repugnant to the Constitution. The child in question had been sent by the District Court to an industrial school under sub-s. 1(e) (iii) of s. 10 of the Act of 1941 on the consent of one parent, the other parent having deserted the home. The Court held the detention of the child to be invalid and the High Court, in consequence, directed her release. There is nothing in the judgment of Maguire C.J. to suggest that the section was valid until it was
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 declared to be repugnantâ€”indeed, the contrary is to be implied from the order of the Court.
 Again, in  O'Brien v. Keogh 5  in the case of an action in tort which had been commenced outside the period of limitation of three years fixed by s. 49, sub-s. 2(a)(ii), of the Statute of Limitations, 1957, for the institution of such proceedings, the Court held that the plaintiff's action was not barred on the ground that the particular provision of the statute was repugnant to the Constitution and invalid. If the declaration of invalidity came into operation only at the time of the decision, the plaintiff could not have succeeded (which he did) as the statute had already run before the decision was given by the Court.
 In my judgment, therefore, "invalid" in the context of Article 15, s. 4, of the Constitution must be construed as meaning void ab initio. In the result, ss. 192 to 198 inclusive of the Income Tax Act, 1967, were void ab initio.
 II
 As I would hold that the sections were void ab initio, the second question to which I have referred does not arise.
 III
 When a statute has been declared to be void ab initio, it does not necessarily follow that what was done under and in pursuance of the condemned law will give to a person, who has in consequence suffered loss, a good cause of action in respect thereof. Notwithstanding the invalidity of the statute under which such act was done, the Courts recognise the reality of the situation which arises in such cases, and that it may not be possible to undo what was done under the invalid statuteâ€”as it was put so succinctly during the argument, "the egg cannot be unscrambled." In regard to this aspect of the case, and the plaintiffs' right to recover the sums collected from them in excess of those which should properly have been collected from them if their incomes had not been aggregated, I have had the advantage of reading in advance the judgment of Mr. Justice Henchy and I agree with his conclusions and the reasons which he has stated therefor.
 I would accordingly hold (1) that ss. 192 to 198 inclusive of the Income Tax Act, 1967, were void ab initio and were thus invalid from the date of their enactment; (2) that the plaintiffs are entitled to recover the excessive
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 amounts of income tax collected by the revenue authorities from them by reason of the aggregation of their incomes in respect of the tax years 1978-9 and 1979-80 only; and (3) that, unless proceedings have been instituted on behalf of any other taxpayers claiming the condemnation of the said sections or seeking the recovery of any excess taxes collected from them, only the plaintiffs can maintain a claim in pursuance of this decision.

Kenny J.
 In the judgment which the Court gave on the 25th January we held that ss. 192 to 198 (inclusive) of the Act of 1967, in so far as these sections provide for the aggregation of the earned incomes of married couples, are repugnant to the Constitution. Before the order had been perfected, counsel for the Attorney General applied to us for decisions on questions of considerable constitutional importance which, because they arose only after judgment had been given in the main action, were not argued in that suit. The ground for this highly unusual application was urgency. It was said that, without an answer to these questions, the Minister for Finance could not prepare estimates of expenditure for the financial year 1980-81 (Article 17, s. 1, sub-s. 1, of the Constitution). This is an appellate court only but, as the circumstances were so unusual, we decided to accede to this request.
 The first question is whether the words "this declaration to have effect from 6th April, 1980" should be added after the declaration of the constitutional invalidity of ss. 192 to 198 (inclusive). This involves a decision as to whether the sections were invalid from the date of the Act of 1967 being signed by the President or whether the Court has power to declare that they are to be regarded as being effective until the 6th April, 1980, and invalid thereafter.
 One of the features of the Constitution of 1922 and that of 1937 was that they abolished the doctrine of Parliamentary sovereignty. While the Oireachtas has the sole and exclusive power of making laws for the State, its power to legislate is limited by the Constitution, which can be amended by referendum only. This is the result of Article 15, s. 4, which reads:â€”"4. 1 The Oireachtas shall not enact any law which is in any respect repugnant to this Constitution or any provision thereof. 2 Every law enacted by the Oireachtas which is in any respect repugnant to this Constitution or to any provision thereof, shall, but to the extent only of such repugnancy, be invalid."
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 Sub-section 1 is a prohibition binding on the Oireachtas not to make laws which are in any respect repugnant to the Constitution. Sub-section 2 states what the effect is of the Oireachtas passing legislation which is repugnant to the Constitution or any provision thereof. The effect of a decision of the High Court or, on appeal, this Court that an Act of the Oireachtas or any section of it is repugnant to the Constitution is a judgment that the Oireachtas has exceeded its powers. All legislation passed by the Oireachtas since 1937 has a presumption in its favour that it is not repugnant to the Constitution but, when this Court decides that any part of it is repugnant, the presumption is dispelled. The impugned legislation is invalid not from the date of the judgment of the court but from the date when the President signed it. A decision that the Court had power to state the date from which it was invalid would thus have the extraordinary result that the legislation and everything done under it would have to be treated as valid until that date but invalid thereafter. Once it is realised that the effect of Article 15, s. 4, is a restriction on the law-making power of the Oireachtas, the impossibility of acceding to the Attorney General's request becomes clear. By doing so, we would be sanctioning something which the Constitution prohibits. We would, in my opinion, be arrogating to ourselves a power to supersede the Constitution if we did this.
 This conclusion is fortified by the admission made by counsel for the Attorney General that legislation passed before the 29th December, 1937, which is inconsistent with the Constitution ceased to be in force not when the Court has declared it to be such but on the date mentioned when the Constitution came into force: see Article 50.
 Counsel for the Attorney General relied on decisions of the Federal Supreme Court of the United States of America in which such a power to suspend the operation of a decision of theirs that a statute was repugnant to the Constitution was exercised ( Great Northern Railway Co. v. Sunburst Oil and Refining Co. 50 ;  Linkletter v. Walker 38 ;  Chevron Oil Co. v. Huson 41 ) and on a decision of the Court of the European Communities:  Defrenne v. Sabena. 36
 The Constitution of the United States does not contain any provision that laws passed by Congress which are repugnant to the constitution are invalid nor does it provide that the Federal Supreme Court has jurisdiction to declare Acts of Congress invalid. The Federal Supreme Court spelled the doctrine of judicial review out of the constitution and, as it created the power, it may declare its limits. We have no such power. "Judicial review is one of the distinctive features of United States constitutional law. It is no small wonder,
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 then, to find that the power of the federal courts to test federal and state legislative enactments and other actions by the standards of what the Constitution grants and withholds is nowhere expressly conveyed, but it is hardly noteworthy that its legitimacy has been challenged from the first and while now accepted generally it still has detractors and its supporters disagree about its doctrinal basis and its application."â€”see The Constitution of the United States of America: Analysis and Interpretation, which is prepared by the Congressional Research Service, 1972 edition at p. 669.
 The decisions of the Federal Supreme Court cited by counsel have no relevance to our constitutional position and so do not assist the Attorney General's contentions.
Defrenne v. Sabena 36  was a case in which a Belgian air hostess claimed payment from her employers of the amount due to her under the equal pay provision (article 119) of the Treaty of Rome. The Court of the European Communities held that all national courts are bound to give effect to that article. The court ordered payment to the plaintiff of the arrears of salary due to her on the basis that she was entitled to pay equal to that of men, but held that other employees who had not brought proceedings could not recover arrears of salary due to them. They expressed their reasons for not doing this in these words at paragraph 74 of the judgment:â€”
 "In these circumstances, it is appropriate to hold that, as the general level at which pay would have been fixed cannot be known, important considerations of legal certainty affecting all the interests involved, both public and private, make it impossible in principle to reopen the question as regards the past."
 It has not been suggested in the instant case that the moneys overpaid by the plaintiffs and other taxpayers cannot be ascertained.
 The next argument advanced by counsel for the Attorney General was that the first plaintiff was estopped from recovering payment of the tax overpaid by him. It was submitted (a) that the conduct of the taxpayer in not objecting to the system of taxation under ss. 192 to 198 (inclusive) of the Act of 1967 amounted to a representation that, until he started these proceedings, he accepted that the system was valid; (b) that the Government, the Oireachtas and the Revenue Commissioners acted on that footing and in the belief that such representation was correct; (c) that the first plaintiff is not entitled to claim that the system was invalid; and (d) that the first plaintiff is, therefore, estopped from contending that the tax paid by him was not validly due.
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 There was no evidence that the Government or the Oireachtas or the Revenue Commissioners relied upon the representation made by the first plaintiff by not objecting to the system. Indeed, the whole argument that each husband in the State whose wife has earned income made a representation to the Government, the Oireachtas or the Revenue Commissioners which they acted on is based upon an unreal assumption. The Government, the Oireachtas and the Revenue Commissioners did not rely on any representation by any taxpayer: they merely continued the system inherited from the Income Tax Act, 1842, because it was administratively convenient and fiscally profitable.
 There was no argument as to how the first plaintiff could recover the income tax which he had overpaid. I have gone through the Income Tax Act, 1967, and the Acts passed since it was enacted. Section 191 of the Act of 1967 allows repayment of tax when there has been an error or mistake in the tax charged under an assessment but the first plaintiff received one assessment only which he got in the year he was married. Part XXXIV of the Act of 1967 deals with repayment and s. 498 (which is in that Part) as amended by the Finance (Miscellaneous Provisions) Act, 1968, provides:â€”
 "498. Save as otherwise expressly provided by any provision of this Act, no claim for repayment of income tax under this Act shall be allowed unless it is made within ten years next after the end of the year of assessment to which it relates."
 The section is therefore confined to repayment of the income tax assessed under the Act of 1967 and the plaintiff's claim cannot be based upon the Act of 1967.
 The first plaintiff may, however, recover the tax overpaid by him not merely because elementary justice requires that he should but in an action for money had and received by the Revenue Commissioners colore officii to his use. The flexible form of action for money had and received to the use of the first plaintiff includes a claim for money wrongly demanded and received by an official by virtue of his office.
 In  Dolan v. Neligan 47  I dealt, when I was a judge of the High Court, with the English cases on this branch of the law. I did not then know of the two decisions of the High Court of Australia in  Sargood Brothers v. The Commonwealth 69  and  Mason v. New South Wales. 48  In the first of these, O'Connor J. said at p. 276 of the report:â€”
 "Where an officer of Government in the exercise of his office obtains payment of moneys as and for a charge which the law
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 enables him to demand and enforce, such moneys may be recovered back from him if it should afterwards turn out that they were not legally payable even though no protest was made or question raised at the time of payment. Payments thus demanded colore officii are regarded by the law as being made under duress."
 All the income tax payable by the plaintiff on the total of his wife's and his salary was deducted at source before payment. If money is recoverable because it was not due when it was demanded by an official and paid, it must follow that money wrongly deducted from a payment due to a payee by a Government official is recoverable by this form of action. The time limit for such an action is six years from the date of deduction.
 As the tax overpaid may, in my opinion, be recovered by this form of action, it is not necessary to consider whether it may be recovered as money paid under a mistake and whether the mistake is one of fact or law.

Parke J.
 I agree with the judgments which have been delivered by Mr. Justice Henchy and Mr. Justice Griffin.
 Solicitors for the plaintiffs: R. F. Gallagher, Shatter & Co.
 Solicitor for the defendant: Chief State Solicitor.
 E.P. de B.
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