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 Article 40, s. 3, sub-s. 3 as inserted by the Eighth Amendment to the Constitution provides:â€”
 "The State acknowledges the right to life of the unborn and, with due regard to the equal right to life of the mother, guarantees in its laws to respect, and, as far as practicable, by its laws to defend and vindicate that right."
 The first defendant, a fourteen year old school girl, discovered she was pregnant as the result of an alleged rape. The gardaÃ were informed of the matter. The girl and her parents concluded that the best course to adopt in relation to the girl's circumstances was to travel to England and obtain an abortion there. The parents informed the gardaÃ of this proposed course and also raised with them the possibility of having scientific tests carried out on die foetus for the purpose of ascertaining the identity of the father. A legal opinion was sought by the gardaÃ on to the admissibility of such evidence from the Director of Public Prosecutions. The Director of Public Prosecutions informed the Attorney General of the matter. On the next day the Attorney General obtained interim injunctions in the High Court restraining the girl and her parents from interfering with the right to life of the unborn; restraining the same defendants from leaving the jurisdiction for nine months; and restraining them from procuring or arranging an abortion within or outside the jurisdiction. When notice of the making of such orders reached the defendants in England, they cancelled the arrangements for the abortion and returned to Ireland and contested the motion for interlocutory injunctions on the grounds that they had a right to travel from the jurisdiction to do what was lawful elsewhere; that the mother's right to life was itself in peril; and that such injunctions were unprecedented and ought not to have been granted. The motion was then treated by consent as the full trial and the defendants led oral testimony from inter alia a senior psychologist to the effect that, in view of the girl's threatened intentions, there was a risk that she might commit suicide.
Held by Costello J., in granting the permanent injunctions sought, 1, that the court's duty
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 to defend and vindicate the right to life of the unborn was imposed by the clear rule of law of Article 40, s. 3, sub-s. 3 of the Constitution, notwithstanding that no law had yet been passed by the Oireachtas in implementation of that provision.
The Attorney General (S.P.U.C.) v. Open Door Counselling Ltd.  [1988] I.R. 593  applied.
 2. That in the instant case the court had a duty to protect the girl from danger arising not only from the actions of others but also from her own actions.
 3. That there was a real and imminent danger to the life of the unborn if the permanent injunctions were not granted, but that the risk that the girl might take her own life if the injunctions were granted was of a less and different order of magnitude than the otherwise certain death of the unborn.
 4. That the defendants' contentions that the girl's right to liberty was being unlawfully infringed were unfounded since the court had power to restrain the abuse of a constitutional right when exercised for the purposes of committing a wrong notwithstanding the necessary curtailment of such constitutional right.
 The People v. O'Callaghan  [1966] I.R. 501  and  Ryan v. Director of Public Prosecutions  [1989] I.R. 399  distinguished.
 5. That, as a matter of European Community law, the defendants had a prima facie right under Article 59 establishing the Treaty of the European Economic Community to travel to another Member State to receive a service consisting of medical termination of pregnancy performed in accordance with the law of that Member State.
 S.P.U.C. v. Grogan (No. 2)  Case 159/90  [1991] 3 C.M.L.R. 849  and  Luisi and Carbone v. Ministero del Tesoro  Cases 286/82 and 26/83 [1984] 1 E.C.R. 377 applied.
 6. That in ruling upon Ireland's powers of derogating on the grounds of public policy from the right to travel to receive services implicit in Article 59 the court could properly note that that concept of public policy might vary from one country to another and from one period to another and that each Member State was allowed an area of discretion within the limits of the Treaty and its implementing provisions and that the Eighth Amendment incorporated into Article 40, s. 3, sub-s. 3 of the Constitution was clearly an expression arising from deeply held moral convictions of that public policy.
 Regina v. Bouchereau  Case 30/77 [1977] E.C.R. 1999 applied.
 7. That the derogation by Ireland on this issue did not infringe European Community law which recognised that wide cultural differences existed throughout the Community and permitted derogations arising therefrom and, moreover, the attainment of the fundamental objectives of the Treaty was enhanced by laws assisting the development of that Community in which legitimate differences on moral issues were recognised without seeking to impose a spurious or divisive uniformity on such issues.
 8. That upon further examination of the development of European Community law, including its incorporation of the jurisprudence of the European Court of Human Rights, the measure taken by Ireland to protect the unborn in this case, viz. restraining the defendants from travelling abroad, was not disproportionate to the necessary achievement of that public policy derogation.
 The defendants appealed from the judgment and order of the High Court. In the Supreme Court counsel for the Attorney General conceded that on the facts the injunction restraining the defendants from leaving the jurisdiction for nine months was too wide and should be varied to restrain them from travelling abroad for the purposes of abortion. Counsel further conceded that the Eighth Amendment envisaged lawful abortion in the jurisdiction but only where the mother's life was in imminent and inevitable danger of death.
Held by the Supreme Court (Finlay C.J., McCarthy, O'Flaherty and Egan JJ.: Hederman J. dissenting) in allowing the appeal and discharging the injunctions, 1, (Hederman J. concurring) that the Attorney General had properly exercised his duties in the performance
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 of his office in bringing the matter before the High Court.
Dictum of Finlay C.J. in  The Attorney General (S.P.U.C.) v. Open Door Counselling Ltd.  [1988] I.R. 593  at 623 applied.
 2. (Hederman J. concurring): That notwithstanding the absence of "laws" enacted by the Oireachtas, Article 40, s. 3, sub-s. 3 of the Constitution itself provided its own clear rule of law authorising the courts, as organs of the State, to defend and vindicate the constitutional rights guaranteed by the Article.
 The State (Quinn) v. Ryan  [1965] I.R. 70 ;  The People v. Shaw  [1982] I.R. 1  and  The Attorney General (S.P.U.C.) v. Open Door Counselling Ltd.  [1988] I.R. 593  considered.
 3. (Hederman J. concurring): That the Constitution requires that its provisions be interpreted harmoniously and that the rights thereby guaranteed be interpreted in concert. Where a conflict of rights in any case cannot be avoided, a changing hierarchy of rights was envisaged, headed generally by the right to life, the destruction of which right was irreversible.
 McGee v. Attorney General  [1974] I.R. 284  and  The State (Healy) v. Donoghue  [1976] I.R. 325  and  The People v. Shaw  [1982] I.R. 1  followed.
 4. (Hederman J. dissenting): That the true interpretation of Article 40, s. 3, sub-s. 3 of the Constitution required that termination of pregnancy was permissible only when it was established as a matter of probability that there was a real and substantial risk to the life of the mother if such termination were not effected. To prevent termination except in circumstances where there was a risk of immediate or inevitable death of the mother did not sufficiently vindicate the right to life of the mother.
McGee v. The Attorney General  [1974] I.R. 284  and  The State (Healy) v. Donoghue  [1976] I.R. 325  applied;  Rex v. Bourne  [1939] 1 K.B. 687  considered.
 Per Hederman J. The evidence required to justify a termination of pregnancy must be of such a weight and cogency as to leave open no other conclusion but that the consequences of the continuance of the pregnancy will, to an extremely high degree of probability, cost the mother her life and medical evidence must be based on the most competent medical opinion available. In the instant case the evidence adduced fell short of this standard.
 5. (Hederman J. dissenting): That the risks to the life of the mother which should be considered by the Court included a real and substantial risk that the mother might commit suicide.
Per Finlay C.J., Hederman and Egan JJ.: That, notwithstanding the difficulties in proofs, supervision or enforcement and the likelihood of widespread evasion of any such injunctions, Article 40, s. 3, sub-s. 3 required the courts in proper cases and upon the exercise, as far as practicable, of their equitable discretion to restrain by injunction the removal of the unborn from the jurisdiction so that the right to life of the unborn might be defended and vindicated.
Per O'Flaherty J.: An injunction restraining a woman from leaving the jurisdiction for the purpose of having an abortion would interfere to an unwarranted degree with the individual's freedom of movement and the authority of the family and the aspiration expressed in the Preamble to assure the dignity and freedom of the individual.
Per Finlay C.J., Hederman and Egan JJ.: The right to travel simpliciter could not take precedence over the right to life.
Per Hederman J.: The Court should decline to grant an injunction restraining the girl from leaving the country for the purpose of having an abortion because of the impossibility of enforcement; if the girl travelled out of the jurisdiction and had an abortion the matter could be dealt with by contempt of court proceedings on her return but the unborn life could not be restored.
Per McCarthy J.: Injunctions should not be granted to restrain activity in another jurisdiction since the right to travel should not be curtailed because of a particular intention
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 even the intention to commit a crime in the other jurisdiction. The court has no jurisdiction to make an order interfering with the right to travel.
Per McCarthy J.: Although Article 25, s. 5, sub-s. 4 of the Constitution provided that its Irish text should prevail over the English in cases of conflict, this conflict may arise only due to the translation of the original English text. There was no material discordance between the words "as far as practicable" and "sa mhÃ©id gur fÃ©idir Ã©" in Article 40, s. 3, sub-section 3.
Per McCarthy and O'Flaherty JJ.: The positive thrust of Article 40, s. 3, sub-s. 3 was to impel the State to provide practical assistance by way of counselling, comfort and encouragement to women unwillingly pregnant and to help them make a decision in accordance with the Constitution and the law.
Per McCarthy J.: When enacting the Eighth Amendment the people were entitled to believe that legislation would be enacted to regulate the manner in which the right to life of the unborn and that of the mother could be reconciled; the failure of the legislature over eight years to enact the appropriate legislation with guidelines for all persons necessarily affected was inexcusable.
Per Finlay C.J. and Egan J.: An application to the Court of Justice of the European Community under Article 177 of the European Economic Community Treaty was not necessary as it was possible to decide the case under domestic law.
Avonmore Creameries Ltd. v. Bord Bainne Co-Operative Ltd.  (Unreported, Supreme Court, 21st March, 1991) and  Doyle v. An Taoiseach  [1986] I.L.R.M. 693  applied.
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 Plenary Summons.
 By plenary summons issued on the 6th February, 1992, the Attorney General commenced proceedings against "X" a fourteen year old girl and her parents claiming:â€”
 (a) An order restraining the defendants, their servants or agents, or anyone having knowledge of the order, from interfering with the right to life of the unborn as contained in Article 40,
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 s. 3, sub-s. 3 of the Constitution of Ireland on such terms as to this honourable court shall seem meet and just.
 (b) An injunction restraining the first defendant from leaving the jurisdiction of this honourable court or the second and third defendants, their servants or agents, or anyone having knowledge of the said order, from assisting the first defendant to leave the aforesaid jurisdiction for a period of nine months from the date hereof or such other period as may be specified by this honourable court.
 (c) An order restraining the first defendant, her servants or agents, or anyone having knowledge of the said order, from procuring or arranging a termination of pregnancy or abortion whether within or without the jurisdiction of this honourable court.
 On the same day the Attorney General applied to the High Court (Costello J.) and was granted interim orders in those terms effective until and returnable for the 10th February, 1992, when an application for interlocutory orders was listed for hearing. By agreement between the parties, at the suggestion of the court, the hearing of the motion was treated as the hearing of the action and was heard on affidavit and on oral evidence.
 The application was heard by the High Court (Costello J.) on the 10th and 11th February, 1991.
James O'Reilly S.C.  (with him Ã‰anna Ã©anna Mulloy ) for the plaintiff.
John Rogers S.C.  (with him Mary O'Toole ) for the defendants.
Cur adv. vult.


Costello J.

 17th February, 1992


The facts
 This is an application for an injunction to restrain the first defendant from going to England for the purposes of having an abortion. The events which have given rise to these proceedings are painful and distressing and have resulted in tragedy and a great measure of human suffering.
 The first defendant is a young girl, now aged fourteen and a half years. She has a school friend whom she visited regularly. Her friend's parents and her parents were also on friendly terms. Her parents had no idea that in letting
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 their daughter visit her friend's house she was being placed in physical and in moral danger. In fact, her statement disclosed that her friend's father is a depraved and evil man. He began sexually molesting the first defendant when she was less than thirteen years old. Over the months in which it occurred this molestation was continuous and took different forms. In June, 1990, abuse of a serious nature took place and this occurred again in the early part of 1991. In December, 1991, her statement records, he had full sexual intercourse with her to which she did not consent. As a result she became pregnant. She did not tell anyone of the abuse to which she was being subjected on her visits to her friend's home but on the 27th January last she told her parents everything that had happened. On that day, following mounting worry and concern by her mother, she and her parents learnt from their local doctor that she was pregnant.
 The defendant was referred to hospital and on the 30th January the gardaÃ were alerted that a crime had been committed. On the 3rd February, 1992, a full statement was taken by the gardaÃ. On the 4th February the hospital confirmed the pregnancy. Faced with a most difficult and harrowing decision and after discussing the tragic situation amongst themselves, both the parents and their daughter came to the conclusion that the best course to adopt was to go to England for an abortion.
 The parents made known to the gardaÃ that they were considering this course and raised with them the possibility of making arrangements that someone could be present in England for the purpose of carrying out a scientific test on the foetus by which it was thought that the identity of the father could be ascertained. The garda concerned explained that he did not know whether such evidence would be admissible but that he would make inquiries. Legal opinion was sought from the office of the Director of Public Prosecutions. On the 5th February the parents were informed that the advice obtained was that the evidence which they sought to obtain would not be admissible in court. They were distressed to hear this but in the course of conversation confirmed that notwithstanding this the defendant and her parents were going to England the next day.
 On the 6th February the defendant and her parents travelled to England and arrangements were made there for an abortion to take place. Whilst in England they learned that an injunction had been granted. They cancelled the arrangement and returned to Ireland. It has been made clear by counsel that the defendants intend to abide by the order of the court. But it has also been made clear that, if an injunction is not granted, the arrangement for the abortion will go ahead.
 When the defendant learned that she was pregnant she naturally was greatly distraught and upset. Later she confided in her mother that when she

[1992]
1 I.R.
The Attorney General v. X
Costello J.
8
H.C.
 learned she was pregnant she had wanted to kill herself by throwing herself downstairs. On the journey back from London she told her mother that she had wanted to throw herself under a train when she was in London, that, as she had put her parents through so much trouble, she would rather be dead than continue as she was. On the 31st January, 1992, in the course of a long discussion with a member of the Garda SÃochÃ¡na she said: "I wish it were all over. Sometimes I feel like throwing myself downstairs". And in the presence of another member of the Garda SÃochÃ¡na, when her father commented that the situation "was worse than a death in the family", she commented "Not if it was me."
 On the day of her return from London the defendant's parents brought her to a very experienced clinical psychologist. He explained in his report that he had been asked to assess her emotional state; that whilst she was co-operative she was emotionally withdrawn, that he had concluded that she was in a state of shock and that she had lost touch with her feelings. She told him that she had been crying on her own but had hidden her feelings from her parents to protect them. His opinion was that her vacant expressionless manner indicated that she was coping with the appalling crisis she faced by a denial of her emotions. She did not seem depressed but he said that she "coldly expressed a desire to solve matters by ending her life." In his opinion, in her withdrawn state "she was capable of such an act, not so much because she is depressed but because she could calculatingly reach the conclusion that death is the best solution." He considered that the psychological damage to her of carrying a child would be considerable and that the damage to her mental health would be devastating. His report was supplemented by oral testimony. He explained that in the course of his consultation with the defendant she had said to him: "It is hard at fourteen to go through the nine months," and that she said: "It's better to end it now than in nine months' time." The psychologist understood this to mean that by ending her life she would end the problems through which she was putting her parents, with whom she has a very strong and loving relationship.
The proceedings
 The enactment of the Eighth Amendment to the Constitution Act, 1983, resulted in the insertion of a new section (Article 40, s. 3, sub-s. 3) in the Constitution which provides:â€”
 "The State acknowledges the fight to life of the unborn and, with due regard to the equal right to life of the mother, guarantees in its laws to respect, and, as far as practicable, by its laws to defend and vindicate that right."
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 This constitutional amendment was effected in the manner prescribed by Article 46 of the Constitution, namely, by means of a Bill passed by the two Houses of the Oireachtas, which was approved by the People in a referendum. The information that the defendant and her parents intended to go to England for the purpose of an abortion was conveyed to the Attorney General. The duty of the Attorney General in the circumstances cannot be in doubt. Provision is made in the Constitution for the office of Attorney General. He is legal adviser to the Government. But in addition the Constitution imposes on him duties which he must fulfil independently of the Government. As pointed out by the Chief Justice in  The Attorney General (S.P.U.C.) v. Open Door Counselling Ltd.  [1988] I.R. 593 at 623, once it is established that activities constitute assistance to pregnant women to go out of the jurisdiction for the purpose of having an abortion, then this activity directly threatens the right to life of the unborn and the Attorney General is an especially appropriate person to invoke the jurisdiction of the court in order to vindicate and defend the light to life of the unborn. Acting as required by the Chief Justice, the Attorney General instructed counsel to apply to the High Court so that the court could, in the light of the facts to be established before it, make an appropriate decision.
 The summons in which the young expectant mother was joined as the first defendant and her parents as second and third defendants claimed the following orders:â€”
 "(a) An order restraining the defendants their servants or agents or anyone having knowledge of the order from interfering with the right to life of the unborn as contained in Article 40, s. 3, sub-s. 3 of the Constitution of Ireland on such terms as to this honour- able court shall seem meet and just.
 (b) An order restraining the first defendant from leaving the jurisdiction of this honourable court or the second and third defendants, their servants or agents or anyone having knowledge of the said order from assisting the first defendant to leave the aforesaid jurisdiction for a period of nine months from the date hereof or such other period as may be specified by this honour- able court.
 (c) An order restraining the first defendant her servants or agents or anyone having knowledge of the said order from procuring or arranging a termination of pregnancy or abortion whether within or without the jurisdiction of the honourable court."
 An ex parte application was made before me on the morning of the 6th February, 1992, and I granted a temporary order in the terms claimed in the
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 summons until the 10th February. As already stated, the defendants had in fact left the jurisdiction but decided to return once knowledge of the court's order had been conveyed to them. On February 10th, the application for interlocutory relief until the trial of the action came before me. I was requested to hear it in camera. By s. 45 of the Courts (Supplemental Provisions) Act, 1961, jurisdiction is conferred on the court to hear "minor matters" otherwise than in public. As the first defendant was a minor and as the distress from which she was suffering would have been immeasurably increased had her name become known and the facts of this case given publicity, I concluded that in her interests I should accede to the request. In camera hearings in minor matters are by no means uncommon. When they raise issues of law which require a written judgment, then the judgment is so drafted as to preserve the minor's anonymity, and then circulated and made public in the ordinary way.
 Because of the need to dispose of the case at the earliest possible time, I suggested to counsel that consideration be given to treating the motion as the trial of the action, with leave to call oral evidence. Having taken instructions, counsel agreed to this course. I ordered accordingly and by agreement heard the case on (a) the evidence contained in the affidavits which were filed and (b) the oral evidence which was adduced. Both parties co-operated in making available witnesses which the other side required.
Legal issues
 There are four legal issues raised in this case which I think can best be dealt with in the context of the submissions advanced on the defendants' behalf.
 (1) The first issue is a jurisdictional one. It was urged on behalf of the defendants that, because the Oireachtas had not enacted any law regulating the manner in which the right to life of the unborn and the right to life of the mother referred to in the Eighth Amendment could be reconciled, the court could make no order in a case in which an issue of reconciliation arose.
 I do not think that this submission is well founded. The Constitution acknowledges many rights which the courts are required to protect and vindicate. There have been hundreds of cases in which they have carried out this constitutional duty, even though no law has been enacted by the Oireachtas regulating the manner in which it is to be done. The right acknowledged in the Eighth Amendment is clear and unambiguous and the court's duty to protect it is imperative. It was explained in the following words by the Chief Justice in  The Attorney General (S.P.U.C.) v. Open Door
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 Counselling Ltd.  [1988] I.R. 593 at p. 623 of the report:â€”
 "If it is established to the satisfaction of the Court that the admitted activities of the defendants constitute an assistance to pregnant women within the jurisdiction to go out of the jurisdiction for the purpose of having an abortion, then that is an activity which directly threatens the right to life to the unborn, not only in a single case but in all cases of women who are assisted by those activities to have an abortion.
 If, therefore, the jurisdiction of the courts is invoked by a party who has a bona fide concern and interest for the protection of the constitutionally guaranteed right to life of the unborn, the courts, as the judicial organ of government of the State, would be failing in their duty to refuse upon the grounds that no particular pregnant woman who might be affected by the making of the order was represented before the courts."
 It seems to me that if the court is apprised of a situation in which the life of the unborn is threatened then it would be failing in its constitutional duty to protect it merely because the Oireachtas had failed to legislate on how it was to have regard to the equal right of the mother, as provided for in the Eighth Amendment. Complicated and difficult issues of fact may, of course, arise in individual cases but that does not inhibit the court from applying the clear rule of law laid down in the Amendment.
 (2) The second issue arises from the mother's right to life acknowledged by the Eighth Amendment. It was submitted on behalf of the defendants that although the Eighth Amendment required the courts to defend and vindicate the life of the unborn, they were, in doing so, to have regard to the equal right to life of the mother; that in doing so in this case the court should not make the order sought because this would prejudice the mother's right to life because of the very real danger which it is said the evidence established that she would take her own life if the order was made and she was unable to procure an abortion.
 The situation which has arisen in this case is not one of those which may arise in the practice of medicine, namely, a situation in which surgical intervention, necessary to save the life of the unborn, may involve risk to the mother's life, or in which the surgical intervention necessary to save the life of a mother may involve risk to the life of the unborn. This is a case in which the risk to the mother's life comes from herself. What the court is asked to do is not to make an order because if it did the mother may take her own life.
 I think that in a case such as this, involving a young girl in a highly
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 distressing and deeply disturbing situation, the court has a duty to protect her life not just from the actions of others but from actions she may herself perform.
 What the court, therefore, is required to do is to assess by reference to the evidence the danger to the life of the child and the danger that exists to the life of the mother. I am quite satisfied that there is a real and imminent danger to the life of the unborn and that if the court does not step in to protect it by means of the injunction sought its life will be terminated. The evidence also establishes that if the court grants the injunction sought there is a risk that the defendant may take her own life. But the risk that the defendant may take her own life if an order is made is much less and is of a different order of magnitude than the certainty that the life of the unborn will be terminated if the order is not made. I am strengthened in this view by the knowledge that the young girl has the benefit of the love and care and support of devoted parents who will help her through the difficult months ahead. It seems to me, therefore, that having had regard to the rights of the mother in this case, the court's duty to protect the life of the unborn requires it to make the order sought.
 (3) The third issue relates to the girl's right to liberty. It is submitted on the defendants' behalf that the order sought would infringe the first defendant's constitutional right contained in Article 40, s. 4 which provides that no citizen shall be deprived of his personal liberty save in accordance with law. This submission is based on conclusions which, it is suggested, follow from the decision of the Supreme Court in  Ryan v. Director of Public Prosecutions  [1989] I.R. 399. This was a case dealing with the principles on which bail should be granted or refused in criminal cases. The court reaffirmed the views expressed in the earlier case of  The People v. O'Callaghan  [1966] I.R. 501 which held that it was contrary to the concept of personal liberty enshrined in the Constitution that a person should be deprived of his liberty upon the belief that he would commit offences if left at liberty. It was urged that the Attorney General in this case by asking the court to prohibit the defendant from exercising her right to personal liberty by going to England was seeking the sort of order which the Supreme Court in O'Callaghan and in Ryan had condemned.
 It seems to me that this submission is based on a misunderstanding of what these cases decided. They decided that in a criminal case an accused cannot be imprisoned pending trial merely because it may be apprehended that he would commit further offences if he remained at liberty. They did not decide that the court cannot order a defendant to refrain from doing an unlawful act, if necessary by restraining his or her constitutional right to liberty. If a constitutional right is being abused by exercising it to commit
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 a wrong (as would be the case when travelling abroad to procure an abortion) then the court may restrain the wrongful act even though this may involve the curtailment of the exercise of a constitutional light.
 (4) The fourth issue relates to European Community law (which I am required to determine and in respect of which no request to refer to the Court of Justice of the European Community under Article 177 was made). Our courts must enforce Community law; and if that law conflicts with Irish law, including Irish constitutional law, then Community law will prevail. It is submitted on the defendants' behalf that a light to travel abroad to obtain an abortion is conferred on the defendant by Community law and if this is so then, notwithstanding the provisions of the Constitution and the Eighth Amendment, the court cannot grant an injunction to stop her.
 Article 59 of the Treaty of Rome provides that restrictions on the freedom to provide services "shall be progressively abolished within the Community", and Article 60 provides that services shall be considered as"services" within the meaning of the Treaty when they are normally provided for remuneration. The Court of Justice of the European Community has decided that "medical termination of pregnancy performed in accordance with the law of the State in which it is carried out constitutes a service within the meaning of Article 60."  (S.P.U.C. v. Grogan (No. 2) Case 159/90 [1991] 3 C.M.L.R. 849). Earlier it had decided that the freedom to provide services in the Treaty includes the freedom for the recipient of services to go to another Member State in order to receive a service there without being subject to restrictions, and that persons receiving medical treatment are to be regarded as the recipients of services ( Luisi and Carbone v. Ministero del Tesoro  Cases 286/82 and 26/83 [1984] 1 E.C.R. 377 at page 403).
 I was referred by counsel for the defendants to Council Directive 73/148/EEC, a directive dealing with the abolition of restrictions on movement in relation to the supply of services. This directive made provision not only for the suppliers of services but also in relation to the recipients of services. It provided in Article I that Member States were required to abolish restrictions on the movement of nationals wishing to go to another Member State as recipients of services. Accordingly, it was submitted that the first defendant as a proposed recipient of a service within the meaning of Articles 59 and 60 cannot be subjected to restrictions on her travel to England for the purpose of receiving it.
 Counsel for the Attorney General, whilst not disputing the general principles of Community law on which the defendants rely, refers to Article 8 of Council Directive 73/148/EEC, which provides:â€”
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 "Member States shall not derogate from the provisions of this directive save on grounds of public policy, public security or public health."
 It is submitted on behalf of the Attorney General that the Eighth Amendment and the legal consequences which flow from it (including the jurisdiction of the court to prohibit persons from leaving the country to obtain an abortion) amount to a derogation by Ireland from those principles which is permitted on the grounds of public policy.
 The Court of Justice of the European Community has expressed an opinion as to the meaning of "public policy" in the context of freedom of movement of workers within the Community contained in Article 48, a right which under Article 48 (3) is declared to be subject to limitations justified on grounds of "public policy, public security or public health". In the course of its judgment in  Regina v. Bouchereau  Case 30/77 [1977] 2 E.C.R. 1999 at pp. 2013-2014 it was stated:â€”
 "The third question asks whether the words 'public policy' in Article 48 (3) are to be interpreted as including reasons of state even where no breach of the public peace or order is threatened or in a narrower sense in which is incorporated the concept of some threatened breach of the public peace, order or security, or in some other wider sense.
 Apart from the various questions of terminology, this question seeks to obtain a definition of the interpretation to be given to the concept of 'public policy' referred to in Article 48.
 In its judgment of 4th December, 1984 (Case 41/74  Van Duyn v. Home Office  [1974] E.C.R. 1337 at p. 1350) the court emphasised that the concept of public policy in the context of the Community and where, in particular, it is used as a justification for derogating from the fundamental principle of freedom of movement for workers, must be interpreted strictly so that its scope cannot be determined unilaterally by each Member State without being subject to control by the institutions of the Community.
 Nevertheless, it is stated in the same judgment that the particular circumstances justifying recourse to the concept of public policy may vary from one country to another and from one period to another and it is therefore necessary in this matter to allow the competent national authorities an area of discretion within the limits imposed by the Treaty and the provisions adopted for its implementation.
 In so far as it may justify certain restrictions on the free movement of persons subject to Community law, recourse by a national authority

[1992]
1 I.R.
The Attorney General v. X
Costello J.
15
H.C.
 to the concept of public policy pre-supposes, in any event, the existence in addition to the perturbation of the social order which any infringement of the law involves of a genuine and sufficiently serious threat to the requirements of public policy affecting one of the fundamental interests of society."
 It is urged on the Attorney General's behalf that the general principles established in  Regina v. Bouchereau  Case 30/77 [1977] 2 E.C.R. 1999 in relation to the concept of public policy in the context of freedom of movement of workers can be applied to the concept of public policy in relation to the freedom to provide and receive services under Articles 59 and 60. I think this is a valid submission. This means that I should approach the restrictions which are imposed by national law in this case on the basis that recourse to public policy may vary from one country to another and from one period to another and that Community law recognises the necessity of allowing competent national authorities an area of discretion within the limits imposed by the treaty and the provisions adopted for its implementation.
 The issue of whether the unborn have a right to life or whether women have a right to have an abortion are moral issues on which there are profound differences and deeply held views throughout the contemporary world. In Ireland the legislature and later a majority of the Irish electorate unequivocally expressed a definite conclusion on these issues by a constitutional amendment which acknowledged the light to life of the unborn and imposed duties on the organs of government to defend and vindicate that right. The Eighth Amendment was clearly an expression of public policy and the issue for determination on this part of the case is whether Community law prohibits Ireland from exercising the power of derogation on the grounds of public policy in this particular way.
 I can find no provision or principle of Community law which would prohibit the exercise of the discretionary power to derogate in the manner contained in the Eighth Amendment. On the contrary, Community law already recognises that within the Community wide cultural differences exist and has permitted derogations which flow from such differences. I can see no reason why it should refuse to do so when the derogation by a Member State arises because of deeply held convictions on moral issues. Indeed, I think the attainment of the fundamental objectives of the Treaty is enhanced by laws which assist in the development of a Community in which legitimate differences on moral issues are recognised and which does not seek to impose a spurious and divisive uniformity on its members on such issues.
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 In considering certain issues of public policy in Community law it may be relevant to consider the jurisprudence of the European Court of Human Rights. It seems to me that the case law of that court supports the conclusions which I have reached for that court has allowed, when considering limitations imposed by national laws on the exercise of the Convention's guaranteed rights, national authorities a margin of appreciation in relation to laws dealing with moral issues. In considering issues of public policy I should also examine the measure of derogation to see whether it passes the test of proportionality. The aim of the Eighth Amendment was to ensure that the right to life of the unborn is adequately protected. I do not think that a measure which empowers a court to stop a woman going abroad (which taken in conjunction with constitutional principles is one of the effects of the Eighth Amendment) to terminate the life of the unborn is disproportionate to the aim which the Eighth Amendment seeks to achieve. Indeed, in the absence of such a power the protection afforded to the right to life which the Constitution acknowledges would be in many cases worthless.
 I must therefore hold that there has been a permissible derogation from the requirements of Articles 59 and 60 of the Treaty and the relevant implementing measures and that Community law does not preclude the court from making the order which the Constitution requires it to make.
 I will therefore make the orders as claimed in the plenary summons.

 By notice of appeal of the 21st February, 1992, the defendants appealed from the judgment and order of the High Court to the Supreme Court. (Finlay C.J.; Hederman, McCarthy, O'Flaherty and Egan JJ.) The appeal in the Supreme Court was heard on 24th, 25th and 26th February, 1992.
Patrick Keane S.C.  for Radio TelefÃs Ã‰ireann .
 I am applying on behalf of my client Radio TelefÃs Ã‰ireann  for liberty to attend and report the appeal.
Finlay C.J.:  This Court has already received a letter from other newspapers to the same effect; what locus standi do you have for this application?
Patrick Keane S.C. : My client is the national broadcasting station and represents the interests of the public; this case is one of considerable public interest.
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Finlay C.J.:  This Court is of the view that you have no locus standi. Do you have any authorities in support of your application?
Patrick Keane S.C. : No.
Finlay C.J. : Then I must refuse your application and the appeal will be conducted in camera. There is nothing which justifies this case from being treated differently from other in camera cases.
Peter Shanley S.C.  and James O'Reilly S.C.  (with them Ã‰anna Ã©anna Mulloy )for the plaintiff.
John Rogers S.C.  (with him Mary O'Toole  and Seamus Woulfe ) for the defendants.
Finlay C.J. : Mr. Rogers do you wish the appeal to be heard in camera?
John Rogers S.C. : I would prefer to have complete anonymity in the matter.
Peter Shanley S.C. : Likewise with the State.
John Rogers S.C. : The absence of the defendants from the Court should not be taken as undermining the very strong disquiet of my clients in respect of the High Court judgment. I am to advance every possible ground that will permit the defendant to pursue the decision made for her in good faith and in all conscience by her parents. We all know what this case is about.
 We assert that X. has a right under the Constitution to have the abortion. As a matter of Community law and particularly under Article 29 of the Constitution, the Constitution must defer to those established principles of Community law, viz. the right to travel and receive a service in another Member State albeit that the principle is subject to higher interests under the concept of public policy.
 The derogation in this instance from that Community right is contrary to public policy as enunciated by the Court of Justice of the European Communities â€” the High Court order which restricts the exercise of this right cannot be justified on the grounds of public policy in this case. It could not be compatible with European Community law. These proceedings are directly targetted at activity lawfully carried out in another Member State.
Finlay C.J. : This Court should apply this principle of Community law to which you refer. Are you saying it is an acte clair, and a reference under Article 177 of the EEC Treaty is unnecessary? Can you say there is no ambiguity in E.C. law on this issue?
John Rogers S.C. : Yes my Lord. That is correct. However should you decide otherwise I am saying that a reference under Article 177 must be made.
 What was or is the nature and effect of the Eighth Amendment? I refer to the High Court judgment and to the submissions made in the High Court.
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 Four substantive points were made. I will deal with the first:
 The failure of the Oireachtas to make laws for the purpose of Article 40, s. 3, sub-section 3. The learned trial judge had no guidance, post-Eighth Amendment, as to how to give effect to the equal right to life of the mother under the Eighth Amendment. The trial judge found that there was a clear rule of law in the Eighth Amendment. According to the trial judge the Amendment itself carried its own meaning and effect. The trial judge referred to  The Attorney General (S.P.U.C.) v. Open Door Counselling Ltd. [1988] I.R. 593 at page 623.
 I say that contrary to the learned trial judge's finding there is no clear rule laid down in the Eighth Amendment.
 There are a number of different tests that may be applied: immediate risk or peril of instant death or mere risk of death or likely risk to mother's health and welfare, etc. This is what I meant in my submission as to the lack of guidance given by the Oireachtas.
 I would refer to  G. v. An Bord UchtÃ¡la  [1980] I.R. 32 at page 69;  McGee v. Attorney General  [1974] I.R. 284 at page 312 and  Norris v. The Attorney General  [1984] I.R. 36. In particular I would refer to an obiter dictum of Walsh J. in  G. v. An Bord UchtÃ¡la  where he very strongly stated the right of the unborn as an absolute test and one which, I submit, has certainly been qualified by the Eighth Amendment. In McGee (pp. 311 and 312) Walsh J. seems to introduce a personal fight, pre-amendment, of the unborn. This certainly was ratio in Walsh J.'s judgment though perhaps not of the fun Court. Again, it is presented as an absolute right: the right to have the unborn life protected from destruction.
Finlay C.J. : Isn't it correct to say that in both decisions referred to, viz. The Attorney General (S.P.UC.) v. Open Door Counselling Ltd.  and S.P.U.C. v. Grogan  there was no balancing exercise required? The Court was merely voicing the right to life of the unborn.
McCarthy J. : Aren't you better off saying that prior to the Eighth Amendment, pre-1983, the right of the unborn was absolute?
John Rogers S.C. : That is in effect the substance of my submission. In Norris v. The Attorney General  at p. 103 McCarthy J. referred to the right to life of the unborn as a "sacred trust" to which all the organs of government must lend their support. This dictum of McCarthy J. merely voices the dicta of Walsh L, namely, it recognises the right to life of the unborn.
 Where else do you go to define the extent of the right to life of the unborn? That is found in the law itself â€” s. 58 of the Offences Against the Person Act, 1861. This rule of law, pre-1983, made it unlawful to procure a miscarriage â€” or more correctly a crime to unlawfully procure an abortion. How was that law applied? In  Rex v. Bourne  [1938] 3 All E.R. 615, which
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 involved a charge to a jury in a trial for a s. 58 offence, Macnaghten J. said that the "duty of a surgeon to carry out the abortion existed where the consequences of the pregnancy would make the mother a physical and mental wreck." The surgeon was not obliged to wait for that ultimate contingency.
 I don't propose to go that far in this case. Referring again to the judgment in Bourne, no person ought to be convicted unless the act was not done in 'good faith' with a view to preserving the life of the mother. In Bourne the victim was a fourteen year old rape victim like the instant case.
Hederman J.: But that test is only for the purposes of being a defence to a criminal charge; one upon which a jury might be entitled to acquit and having regard to the burden on the prosecution to prove beyond all reasonable doubt.
McCarthy J.: Mr. Rogers, the report of the charge to the jury in the original King's Bench Reports is considerably shorter than what you are now opening to us from the All England Reports. Your submission is based on what the law was prior to 1983 and how this is to be gleaned from the charge to the jury in this particular trial. It appears however that the trial judge himself, for the purposes of expounding the law in the official reports, was prepared after due reflection to adopt much less in the way of legal rules or principles for posterity.
John Rogers S.C. : I will continue reading from the All England Report. I don't think anything substantive turns on any omissions. I do not contend for a test which goes as far as in Bourne but the balancing of interests which is raised there must also exist in this case. Risk of immediate death was not the only consideration raised and accepted in Bourne. The Bourne test raised the issue of balancing which doctors in this State are doing. It is happening: we can't deny it. The "physical and mental wreck" test in Bourne is not part of my argument, nor do I intend to go that far â€” the liberal character ofBourne does not have to be accepted by this Court.
Finlay C.J. : Are you pre-1983 or post 1983 in your submission at this stage?
John Rogers S.C. : Pre-1983. I say the testis that there must be as a matter of probability a real and substantial risk to the life of the mother â€” this is a more restrictive test than in Bourne.
Finlay C.J. : Are you now saying that there was a standard before the Amendment?
Egan J. : Are you saying this test would have given the mother greater rights? Are you saying this was not changed?
John Rogers S.C. : I am saying that there was no post-amendment guideline for the Eighth Amendment itself but there was a pre-amendment
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 common law guideline of real and substantial risk to the life of the mother, which test survived the Eighth Amendment. [McCarthy J.: Does that mean the mother's life is superior?] The restrictive gloss I give to Bourne is not incompatible with the Eighth Amendment.
 On the Eighth Amendment: (a) By its very terms it does not give an absolute right on either side; (b) the two rights are juxtaposed as equal and therefore the Eighth Amendment recognises the conflict which may arise and which may require reconciliation. Explicit in the Eighth Amendment is the duty to vindicate and defend "that right" that is the right to life of the unborn. Can this mean there can never be an abortion? The obvious answer to this is no. Equation of equality throws the emphasis back to "as far as is practicable."
Finlay C.J. : Article 40, s. 3, sub-s. 3, you say, explicitly guarantees to defend and protect the right to life of the unborn.
Hederman J. : The Irish version says "possible".  O'Donovan v. The Attorney General  [1961] I.R. 114.
McCarthy J. : The State guarantees to "respect in its laws".
John Rogers S.C. : That means the State acknowledges the right to life of the unborn but then Article 40, s. 3, sub-s. 3 goes somewhat further to say"vindicate and defend". The equality of right is thrown into focus by the primary conditioning clause of "as far as is practicable" having regard to the rights of the mother. My restrictive gloss in the Bourne test is consistent with the Eighth Amendment. [McCarthy J.: What does the term "due regard" mean?] It means "appropriate and proper" in the circumstances of the case and the background of the Constitution.
Finlay C.J. : What is the significance of established constitutional standards in giving meaning to "appropriate and proper"?
John Rogers S.C. : I submit, it is appropriate to the "right of the mother".The Bourne test is a test directed to practicability and this automatically makes it attractive. This test must apply â€” how else, in circumstances of this kind, is a decision to be made by a doctor? Would it be right for the courts to second guess the truly considered decision of parents which has been confirmed by medical evidence to assist and protect their child?
McCarthy J. : Isn't the real issue the grounds on which the decision is made â€” is it material that the child is not sui juris?
John Rogers S.C. : Yes, my Lord. The issue is the grounds on which the decision is made. The test provides an adequate test for the purpose of the Eighth Amendment that is the Bourne test. If you adopt a higher test of the imminent risk of death of the mother, women will die. If women die needlessly because their lives are only saved when there is imminent risk of death, this is going too far and would be contrary to the common good.
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 It breaches equality in the Eighth Amendment and is contrary to the public good. The life of a mother will be needlessly lost.
Egan J. : The Eighth Amendment says "due regard" to the life of the mother.
 As a matter of reason the threat of imminent death is too high as a test. The absence of adequate protection for the life of the mother is itself contrary to the public good.
Finlay C.J. : Surely the more appropriate principles of justice and charity appear preferable to the terms common good/public good. Are those concepts not referred to in  McGee v. Attorney General ?
John Rogers S.C. : I accept your Lordship's comment. The learned trial judge did not apply this test. [Reads from High Court judgment: Refers to the trial judge's finding of fact].
Finlay C.J. : Do you take exception to the trial judge's assessment that the risk to the mother's life was or is one of self-destruction? Do you also accept that the Court can save her from her own acts of self-destruction?
John Rogers S.C. : Yes, I accept both those findings.
Finlay C.J. : What do you say about a psychiatric or mental condition threatening the life of the mother?
John Rogers S.C. : On whether a psychiatric ailment would be sufficient? My answer to this is that it must in all cases satisfy the test of real and substantial risk to the life of the mother. The trial judge applied the wrong test which was not justified on a proper construction of the Eighth Amendment. The trial judge seems to have taken on an absolute imperative to protect the life of the unborn. The trial judge made a clear finding that there was a real risk to the life of the mother. Having regard to the manner in which the question was resolved, the test is at too great a price to the life of the mother. What is a "real risk"? The trial judge refers to the risk for the mother as being of a "much less and a different order of magnitude". This is merely to state the obvious. [Egan J.: You say it must be a workable test.] The risk to the mother is always going to be less than the risk to the unborn. The learned trial judge was wrong as a matter of interpretation of the Eighth Amendment and in interpreting the law applicable. The life of the unborn is contingent on the life of the mother.
Finlay C.J. : This is not a general principle for assisting in the interpretation of the Eighth Amendment â€” the unborn child may live independent of the mother after a stage of gestation. It may however be applicable in this case (that is an early stage in pregnancy).
O'Flaherty J. : Doesn't the Civil Liability Act, 1961, provide redress for wrongs to an unborn child "provided the child is subsequently born alive"?
John Rogers S.C. : The contingent nature of the right to life of the unborn
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 supports the test I am asking the Court to adopt.
McCarthy J. : Are you not better saying "dependant" rather than "contingent".All unborn life is contingent upon the perils of birth. If there is a life in being in the born and the unborn, what is the difference?
John Rogers S.C. : On the evidence of the affidavit of the mother. The learned trial judge accepted the mother's evidence that the child was threatening to kill herself. I rely on the report and oral testimony of the senior psychologist. This was descriptive as well as being an opinion. The child has expressed a desire to solve matters by taking her own life. It has a devastating effect on her health. Garda S., an independent witness, recalled the comment by the child that she would take her own life. The nature of the evidence showed a very serious risk to the child's life but the trial judge did not assess it accordingly.
McCarthy J. : The trial judge did not consider the risk to the child's life to be greater than or in excess of the risk to the unborn child.
Finlay C.J. : Open Door had nothing to do with balancing rights as between the mother and the unborn.
John Rogers S.C. : The answer to question 42 (of the transcript) clearly demonstrates the real risk to the life of the mother. All of the evidence satisfies the test which I offered earlier on this morning: that is the gloss onRex v. Bourne: "the real and substantial risk".
 On the issue of practicability. Is the order of the High Court practicable? The Court must in a case like this derive the law from the Eighth Amendment. The equitable jurisdiction of the Court is exercised only in situations where it is possible to supervise the remedy being sought. The Court has in effect granted a mandatory injunction â€” "You shall have the child."
Hederman J. : Surely the Court is saying that you shall not have an abortion?
Finlay C.J. : Are you saying that the limitation flows from the principles of equity or from the "as far as practicable" proviso? Where is the sweep of this limitation? Surely the injunction could be granted with a proviso protecting the life of the mother? [McCarthy J.: referred to  Kutchera v. Buckingham International Holdings Ltd. ]
John Rogers S.C. : What I am appealing against is an absolute order which places the mother's life at serious risk. Whatever orders the Court may make it will not be able to protect the life of the unborn. Because of the intimacy of the mother with the pregnancy it is difficult to police the injunction.
Finlay C.J. : But the mother has obeyed this injunction. She has returned to this jurisdiction after cancelling an appointment for an abortion. What more practical consequence could have been achieved?
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O'Flaherty J. : Can't you argue that if someone invokes the Court, they must see it through? They must be prepared to go the whole hog?
McCarthy J. : Practicable â€” Can be done in practice?
John Rogers S.C. : I accept that, my Lord. But the difficulties of supervising the injunction remain.
 I turn now to preventative detention. I would refer to  Ryan v. Director of Public Prosecutions  [1989] 2 I.R. 399 in particular a reference at p. 406 et seq.
Hederman J. : Does the High Court order amount to detention? The defendant is merely being restrained from leaving the jurisdiction.
O'Flaherty J. : Leave out detention; what about the freedom of that individual?
 The High Court order restrains her from leaving the jurisdiction â€” it can only mean detention.
Finlay C.J. : What do you say of the validity of guardianship orders which require individuals to deliver up passports and such like?
John Rogers S.C. : That is a different situation. The Oireachtas has laid down laws, unlike in this case. In  The State (M.) v. The Attorney General [1979] I.R. 73 the right to travel was clearly recognised albeit it was recognised subject to exceptions.
Hederman J. : The right to travel is not absolute. Where the fight to travel is exercised for the purpose of destroying the life of the unborn, surely a restriction is justified?
John Rogers S.C. : The Constitution is concerned with what happens here in this jurisdiction â€” the Eighth Amendment says nothing of stopping people from leaving this jurisdiction to travel abroad to do something which is lawfully done abroad.
Finlay C.J. : What about the commission of offences outside the jurisdiction â€” the Criminal Jurisdiction Act, 1976?
John Rogers S.C. : Those acts are unlawful in the foreign state also â€” unlike in this instance.
Finlay C.J. : Yes, I see your point.
John Rogers S.C. : There is no express warrant in the Constitution to prevent an individual from going abroad to procure an abortion which is lawful abroad.
Finlay C.J. : There is a very clear right that children should travel â€” but where the life is in risk of destruction can the Court not permit any limitation?
John Rogers S.C. : It is necessary to go back to principles and rights recognised under the Constitution. The Eighth Amendment refers to the State defending and vindicating "by its laws" which I submit refers to laws
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 of the Oireachtas.
 I rely on  The State (M.) v. The Attorney General  at p. 80 in relation to the right to travel. This case wasn't opened in the court below. Also the fluoridation case  Ryan v. Attorney General  [1965] I.R. 294 at p. 311.
Finlay C.J. : Are you saying that until such time as the State acts, that is the Oireachtas, the unborn has less protection?
John Rogers S.C. : Yes my Lord, that is what I am saying.
 The right to travel can only be limited in strict compliance with whatever is absolutely necessary for the purposes of public order or the common good.
Hederman J. : But can there be a right to travel for the convenience of having an abortion?
Egan J. : Do people not travel out of the jurisdiction to effect some form of divorce, whether such be a valid, effectual divorce or not, and whether they subsequently commit bigamy in this or in any other jurisdiction or not?
John Rogers S.C. : The right to travel is part and parcel of the right to liberty. The precise terms of the Offences Against the State Act, 1939, show for example how the restriction of that right can only be attained in the most strictly construed circumstances.
Finlay C.J. : If the law was enacted limiting protection to this jurisdiction, would it not itself be struck down as being unconstitutional and in breach of the Eighth Amendment? This Court is an equal organ of government and therefore it is under a continuing obligation to uphold the Constitution.
Second day of hearing
John Rogers S.C. : I wish to address the Court on the Protocol to the Maastricht Treaty and to a policy statement by the Government in relation to the application and enforcement of the Eighth Amendment. My solicitors wrote to the plaintiff on the 21st February, 1992, requiring information as follows: What is the nature and status of the proposed Protocol to the Maastricht Treaty whereby the State is to be entitled to derogate from the provisions of the Treaty of Rome as amended at Maastricht? Please furnish full particulars of this Protocol indicating whether the Protocol has yet come into being or effect as a legal instrument and furnish all documents emanating from government depart- ments wherein the position of this State and its requirements regarding the proposed Protocol are set forth. Further please furnish all documents whereby representations were made to the Institutions or member States of the European Community regarding the nature, purpose, effect and implementation of the Eighth Amendment of the Constitution are set out.
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Finlay C.J. : On what basis do you purport to introduce or prove anything in relation to the Protocol? What is the form of the evidence which you would like to present?
Peter Shanley S.C. : I respectfully submit that matters pertaining to the Protocol are not relevant to these proceedings. My client, the Attorney General, is quite distinct from the other parties who may or may not have made representations.
Finlay C.J. : Mr. Rogers, on what basis is this relevant to these proceedings?
John Rogers S.C. : I am saying that representations by the Government were made to the effect that it would not enforce the Eighth Amendment in the manner proposed in this case; that is to restrict people from going abroad. My clients feel aggrieved that they are in some way being singled out for different treatment.
Finlay C.J. : You are asking to see the content of these written representations in order to determine the binding character and the legal nature of the Protocol.
McCarthy J. : This touches on whether the Eighth Amendment is to be enforced in Ireland alone.
John Rogers S.C. : Yes. This Court should know the answer to this question and further it is apparent that in this particular case the defendant is being treated in a discriminatory manner and contrary to Article 40, s. 1 of the Constitution.
Finlay C.J. : Mr. Shanley what do you say now? An allegation is made that documents exist which constitute representations made by the Executive to Member States of the European Community concerning the nature, purpose and effect of the Eighth Amendment, which in effect show (a) that this defendant is being treated differently from other possible parties in a similar situation and (b) that an undertaking was given by the State not to enforce the Eighth Amendment outside the State. Would you like to address these issues?
Peter Shanley S.C. : I haven't seen the documents. I don't know if such exist and even if they do, whether they are relevant.
Finlay C.J. : Assume that the documents do what Mr. Rogers claim they do. Would this Court not have to see those documents? It seems to me that where the relevance of documents is immediately in issue, and having regard to the wide sweep of the issues before us, we should see them.
Peter Shanley S.C. : The documents in issue should be produced to be examined by the Court.
Finlay C.J. : The appeal will continue and this issue may be addressed at a later stage. Mr. Rogers, do you wish the Court to continue hearing this
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 appeal in camera?
John Rogers S.C. : I did not make the application for an in camera hearing. It was the Attorney General's application. [Egan J.: But didn't you support it?]
Finlay C.J. : But do you wish for this hearing to continue in camera?
John Rogers S.C. : Yes.
 Resuming the right to travel submission; I would refer to  The State (Burke) v. Lennon  [1940] I.R. 136 at page 172 and In re the Offences Against the State (Amendment) Bill, 1940 [1940] I.R. 470 at page 481. The judgment of O'Sullivan C.J. is of relevance in so far as it pinpoints the Oireachtas as the obvious focus for law making in the State.  Ryan v. Attorney General [1965] I.R. 294. I would refer to page 312: There Kenny J. specifically pinpointed special considerations for "medical matters". The Oireachtas has to reconcile the rights of the common good.
Finlay C.J. : Where does that authority lead us in this case? Are you saying that this Court cannot restrict the exercise of the right to life of the unborn because the Oireachtas has not done so?
John Rogers S.C. : No. I am referring to the Oireachtas as being the organ of government which is peculiarly well placed to harmonise and balance the rights of individuals.
 There was an implicit right to life of the unborn prior to the Amendment (s. 58 of the Offences Against the Person Act, 1861,) and the Eighth Amendment merely entrenched a prohibition against abortion in this State. There is nothing in the Eighth Amendment to justify or warrant the State restricting the individual from going abroad just as it had no right to do so prior to the Eighth Amendment.
Finlay C.J. : Why do you say the "law" can only be a law emanating from the Oireachtas? I am not following the proposition that because the Oireachtas has not intervened, that the Eighth Amendment requires legislation for the right to life of the unborn to be protected against the exercise of the mother's constitutional lights. Are you saying that this Court must sit idly by?
Egan J. : Was the order of Costello J. not a "law"?
John Rogers S.C. : No, the Court must reconcile them. Can the light of the unborn have trammelled the mother's light to travel? The unborn cannot have absolute rights.
Finlay C.J. : How else can it do that but by regulating one right as against the other?
Egan J. : Was there any balancing in  The People v. Shaw ?
John Rogers S.C. : I accept the Court must balance the rights in conflict. In effect, the Court is forced to make law on this point. [Egan J.: We have
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 been given no guidance at all by the Oireachtas.] Other constitutional considerations arise for determination â€” the separation of powers in particular. If this Court would not enjoin the State to enact laws to protect the life of the unborn (for example by mandamus) then it cannot enjoin the individual in this case. To do so would result in a hit and miss regulation of the constitutional protection and to allow this would be discriminatory and contrary to Article 40, section 1. [McCarthy J.: The Court could grant a declaration.] Yes, my Lord, but it would not interfere into the executive or legislative domain.
Hederman J. : What you are really saying in this context is that the right to life of the unborn is qualified by the right to life of the mother. If you are wrong on this, you are then saying the protection cannot involve a restriction on the individual travelling out of the State.
Finlay C.J. : You would then have no grounds of objection to an order merely prohibiting the individual from having an abortion in this State?
John Rogers S.C. : Yes, that is correct.
Hederman J. : What if the order also restricted the plaintiff from going abroad to have an abortion. Is this an acceptable restriction?
John Rogers S.C. : I respectfully submit the situation is the same. [sic.]
McCarthy J. : What if the mother went abroad to recuperate and then changed her mind? Referring to Costello J.'s judgment, it is a clear statement of the court's power to proceed or act without the existence of legislation. Do you accept that this is correct?
John Rogers S.C. : Yes I do, but there must be a limit on the court's power. If not the whole principle must be reviewed.
 I would refer to a dictum of Griffin J. in  The People v. Shaw  [1982] I.R. 1 at p. 61 concerning the harmonising of constitutional lights. In order to determine how this conflict is to be resolved the Court must look at how these laws are generally applied. There are no laws enacted by the Oireachtas to monitor or regulate the right to life of the unborn.
Egan J. : Is there any balance between the mother's right to travel and the light to life of the unborn?
Finlay C.J. : Do you accept that this Court has a function to reconcile these two rights?
John Rogers S.C. : In achieving a balance, let us approach it in a consistent manner. This Court must look to see whether laws are being generally applied.
Finlay C.J. : What must be the result of the balance in this case?
John Rogers S.C. : I respectfully submit that the light to travel must take priority.
Hederman J. : Is that not going against your earlier submission when you
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 relied on Griffin J.'s dictum in Shaw to balance rights?
Finlay C.J. : In Shaw a restriction on the right to liberty was justified in the interests of protecting the fight to life. How can you now say that the fight to travel takes precedence over the fight to life?
McCarthy J. : In Shaw liberty was restrained in the hope of saving a life which as it subsequently turned out was already lost. What if Shaw had brought habeas corpus after the time for lawful detention had elapsed? Could the gardaÃ have been heard to say in answer that his continued detention was necessary because of their (as it happened) mistaken belief?
John Rogers S.C. : I am saying that in this case the fight to travel takes precedence.
Finlay C.J. : But that is against the ratio of the grounds of the decision inShaw. On what basis has the right to travel such an elevated constitutional status?
John Rogers S.C. : I respectfully submit that like members of paramilitary organisations travelling from here to Northern Ireland to pursue military targets this State has no right to restrict them: neither has the State a right in this case. The State's law, as a fundamental principle, is limited to its own national and sovereign jurisdiction.  Lennon v. Ganly  [1981] I.L.R.M. 84 is an example of the fight to travel abroad not being limited. My argument here concerns the extent of the court's jurisdiction to restrain certain of the individual's constitutional rights which are sought to be exercised outside the jurisdiction, for example, the right to travel abroad.
 Referring to the Eighth Amendment: The Eighth Amendment calls on the State not to make laws authorising abortion except where the life of the mother is affected. Going beyond this, the laws must be the laws of the Oireachtas, which are generally applied.
 I would refer to Article 13 of the United Nations Declaration on Human Rights on the right to travel. This right may be trammelled by laws which are 'prescribed'. Surely this is the hallmark of a civilised democratic system of law? Standards are prescribed by law. 4th Protocol to the European Convention on Human Rights of 16th September, 1963. Again I would refer to right to travel. Again the fight is trammelled by reference to restrictions prescribed by law, for example, legislation.
Finlay C.J. : This Court has on a number of occasions said that legislation to protect constitutional fights is not strictly necessary â€” for example Open Door Counselling in particular.
John Rogers S.C. : The Open Door case referred to an activity within the State. There is a real distinction between the two situations. Laws of general application require to be made to give effect to the protections contained in the Eighth Amendment. An interpretation of the Eighth Amendment which
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 involves enjoining individuals is certainly not warranted â€” the Amendment refers to the State.
McCarthy J. : The Court is part of the State and the Court may enjoin an individual who evinces an intention to go abroad for an abortion.
Finlay C.J. : A particular and important function of the Court is that it deals with particular cases which come before it.
John Rogers S.C. : I will conclude the point by saying the Eighth Amendment was introduced to prevent the State from legislating for abortion, subject to having due regard for the mother's life. The Open Door case is different in the sense already outlined.
 I now turn to my European law submissions.
 The second sentence of Article 29, s. 4, sub-s. 3 of the Constitution gives precedence to European Community law over other provisions of the Constitution.
 [He reads Title III of Treaty of Rome concerning free movement of persons, workers, services and capital.]
 The only restriction on workers travelling is a restriction by the host state for example, public policy, security or health.
Finlay C.J. : What says it is only the receiving or host state which may apply the restrictions?
John Rogers S.C. : I say that it is the interpretation under Community law.
Hederman J. : Are you saying that it doesn't apply within the State? Is it not designed to prevent discrimination on grounds of nationality?
John Rogers S.C. : That is it, my Lord. It is in this context that I say it relates to host sovereign states. Article 48, s. 3 permits a restriction on foreign nationals coming into a Member State on grounds of public policy, security and safety.
Finlay C.J. : The rights given by the Chapter relate to workers' rights.
John Rogers S.C. : That is correct. Host states are again permitted to introduce restrictions. [He cites Article 59: Provision of Services provides for progressive abolition of restrictions on the provision of services and Article 63.]
Finlay C.J. : Mr. Shanley, am I right in understanding that you do not challenge the right to travel under European Community law to obtain the service abroad?
Peter Shanley S.C. : Yes, I am not challenging this right.
Finlay C.J. : The matter is then one of the interpretation of the restrictions attaching to the principle.
John Rogers S.C. : Again, to emphasise, the restrictions are on foreigners coming into the country. Article 66 is limited only to that extent that is the right to receive services in the host state. In  Luisi and Carbone v. Ministerio
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 del Tesoro  [1984] E.C.R. 377 the European Court of Justice held at pp. 397-401 referring to Article 60 that it "established the right of the individual to receive a service." Council Directive 73/148 of 1973 grants a right of residence co-terminous with the light and duration of the service. It is my case that the State cannot introduce a restriction which confounds one of the objectives of the Treaty. [He refers to p. 406, para. 33 and 34 of Luisijudgment.] Controls must be kept within limits permitted by Community law. This was recognised in Luisi and constitutes a clear statement of the individual's right to go abroad to receive a service. Furthermore, controls cannot be put on the right to render it illusory.
McCarthy J. : Is it a control in this case? Is it an example of absolute prohibition?
John Rogers S.C. : Yes my Lord: It is a restriction of an absolute character.
Finlay C.J. : The controls in Luisi were for the purpose of preventing the unauthorised movement of capital.
John Rogers S.C. : The control is not just a control on money but also on the service for which the money was being used. [Resuming after lunch: He refers to a letter received from Chief State Solicitor and informs the Court that documents will be made available to the Court as soon as possible],
 I will return to  Luisi v. Carbone .
Finlay C.J. : You say that Luisi stands for the proposition that a restriction cannot nullify the right?
John Rogers S.C. : That is correct. See  Cowan v. TrÃ©sor Publique  [1990] 2 C.L.M.R. 613. Referring to p. 631, paragraphs 14-17. The reference shows the extent to which the right to travel has been provided and recognised. An individual is entitled to compensation for injuries in the same manner as nationals of the foreign state.
 I would also refer to the Advocate General's opinion in  S.P.U.C. v. Grogan (No. 2)  (page 859, para 7).
 The European Court of Justice held that as the activity was non-economic activity, it was not protected by the Treaty â€” that is the distribution of information by students. From Grogan I submit that the defendant has aprima facie right under Community law to travel for a service (Grogan and Article 59 of Treaty offered in support of this submission.) It is my case that there is no power to prevent or obstruct an individual from leaving the State to avail of a service abroad in another Member State.
 Referring to the Advocate General's opinion in Grogan: I seek to make the case that the European Court of Justice has emphasised at all times the freedom of movement to avail of services. I submit the Court must scrutinise very carefully the alleged power to restrict such a right.
 Referring to para. 19 of the Advocate General's opinion, where he says
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 that the most extensive possible effectiveness must be given to the fundamental rules relating to free movement in the Treaty. The Treaty contains no express provision to permit home states imposing restrictions on the right to travel abroad. This is in contrast to Article 56, where limitations are permissible with regard to foreigners coming into the country. The basic logic of the Treaty is that the Member States are allowed a level of discretion: a residuary control over activities taking place on their own territory. The State can impose restrictions on services here; it cannot do so in relation to services elsewhere. [He refers to para. 22 Advocate General's opinion.] The Advocate General's opinion supports my case.
Finlay C.J. : Isn't the restriction here the restriction on the right to travel? The order is effective within the State. Therefore does this restriction restrict the operation of any service elsewhere? The individual is restricted from leaving this jurisdiction. The High Court order does not restrict the provision of any service abroad.
John Rogers S.C. : My argument here is on the right to avail of a service, not specifically the right to travel which necessarily must exist if the right to avail of a service is to be meaningful.
Finlay C.J. : Is there any decision acte clair which indicates the answer or must we interpret Community law? In the absence of a decision from the European Court of Justice, how can this Court say that it is an acte clair?
John Rogers S.C. : I take your point, my Lord.
McCarthy J. : What do you say the European Court of Justice decision inGrogan stands for?
John Rogers S.C. : I say because the Treaty provides for no express restriction being imposed by home states, and in addition, the court in Groganhaving recognised the prima facie right to travel abroad; together these features of Community law make it clear, as a matter of Community law, that there is no restriction permitted in this area, in other words restriction by the home state preventing the individual from travelling abroad.
 The High Court order here is not consistent with the rules of the common market on free travel for the purpose of availing of a service.
Finlay C.J. : You say that you cannot impose your law outside the national territory.
John Rogers S.C. : Is there any authority for permitting this restriction under Community law? That is what the plaintiff must show.
McCarthy J. : Assume that they offer the Constitution as a justification.
John Rogers S.C. : I would refer to p. 27 of the Advocate General's opinion in Grogan which is directly in point: restriction on right to travel abroad would be entirely disproportionate.
Finlay C.J. : That is obiter. It was not part of the case which the European
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 Court of Justice had to resolve. In any event it was not addressed by the European Court of Justice.
John Rogers S.C. : I think I have made my point on the European Community law dimension. They are my submissions for the moment.
Peter Shanley S.C.  in reply: The Attorney General adverts to the form of the order. The Attorney General now consents to a less restrictive type of order. The High Court order could now provide that X. is prohibited from travelling abroad for the purpose of an abortion. It would remove the absolute prohibition on travelling actually ordered in the High Court.
 It now appears that a Community law issue is alive in this appeal. If the Court cannot resolve it on a local issue, for example, a constitutional interpretation, then a reference under Article 177 will have to be made. These are my instructions.
 I will deal with the function of this Court in giving effect to the Eighth Amendment. I will deal with the argument that it is not a self-executing amendment. The learned trial judge rejected the non self-executing argument put forward by Mr. Rogers.
 On the question of addressing whether "laws" in the Eighth Amendment must be laws enacted rather than a court order I would refer to  The People v. Shaw  [1982] I.R. 1 at page 62 and  The Attorney General (S.P.U.C.) v. Open Door Counselling  [1988] I.R. 593. [He reads p. 62 of Shaw.] This dictum for the self-executing effect of constitutional provisions is supported by the dictum of the Chief Justice in  The Attorney General (S.P.U.C.) v. Open Door Counselling Ltd.  at p. 622 of the report.
 I should inform the Court that the Attorney General felt himself to have no discretion but to take the matter before the High Court. He felt it was not right or appropriate for him to sit in judgment himself or to deal with it on the nod.
McCarthy J. : Are you saying he has no discretion? What of a situation where the mother's life is at risk? Should the Attorney General not enquire into the case further beyond mere knowledge before he exercises his constitutional discretion?
Peter Shanley S.C. : I will come back to that scenario. But clearly the Attorney General was of the view that he had no discretion.
 Relying on the above authorities I respectfully submit that "laws"referred to in the Eighth Amendment include orders of the Court.
 I now turn to the right to life of the mother. I will consider this under the precise words of the Eighth Amendment under the following headings:
 (1) Due regard is to be had to equal right to life of the mother, and
 (2) Vindication is to be "as far as practicable".
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 Mr. Rogers propounded a test which he says applied pre-Amendment and now applies post-Amendment, a test of "real and substantial risk to the mother". The judgment does not disclose whether this was a test considered by Costello J. He was certainly never addressed to consider it. Equally apparent, it is not clear whether this test flows from  Rex v. Bourne  [1939] 1 K.B. 687.
 Looking at the Eighth Amendment: What is contemplated by the Eighth Amendment is not a "probability of risk to the life of the mother". If it were so you would be asking the Court to balance two wholly unequal consequences or risks, namely, probability versus inevitability. If you adopt this approach you are not giving due regard to the life of the unborn. Lives are equal and due regard is to be given to the life of the mother where the mother's life is in imminent danger of death. If you do adopt the other standard you would need only to establish a substantial risk to the life of the mother. If this were permitted, you would not be giving due regard to the life of the unborn. [McCarthy J.: You cannot compare under any circumstances like with like â€” the child either lives or dies â€” it is an absolute position. There is no other standard capable of being applied]. That is correct. Could this Court be treating the lives equally if the Bourne test were to be applied.?
Finlay C.J. : It seems to me that the words 'due regard' introduce some constitutional standards which have already been recognised. "Due" has some constitutional significance. It is not a word simply to be weighed in medical or theoretical terms. What do you say to the suggestion that your approach leaves out of account a meaning for the words "due regard"? Was this not dealt with by Walsh and Henchy JJ. in  McGee v. Attorney General? ?
Peter Shanley S.C. : I think you are right, my Lord. I will come back to this again. You are not having due regard to the equal right of the unborn if the test offered by Mr. Rogers is accepted.
McCarthy J. : Are you saying that there is only one answer: the child must be aborted if the mother is in imminent danger of death? If this is so, where does "as far as practicable" enter the equation? Do you accept that the Eighth Amendment envisages a "lawful abortion" in Ireland?
Peter Shanley S.C. : Yes, I accept that. For example, a mother suffering from a cancerous condition which requires chemotherapy has the right to have her pregnancy terminated. The pregnancy may be terminated if, but only if, there is an inevitable danger to the right to life of the mother.
Finlay C.J. : Your formula is not a formula of absolute equality. It allows for tolerance. It is an equality until imminence of death. Who should survive?
Peter Shanley S.C. : The mother.
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Finlay C.J. : Why? Would you agree that "due regard" in a broad sense would appear to rest on proper regard for the right to life of the mother?
Peter Shanley S.C. : I do accept that. Possibly there are reasons for looking at the whole scheme of rights in the Constitution.
McCarthy J. : But if the lives are absolutely balanced why come down on one side or the other?
Peter Shanley S.C. : In any event, neither the evidence of the psychologist nor the evidence of the child's mother is sufficient to satisfy the standard offered by Mr. Rogers. As a matter of evidence the test was not satisfied.
Hederman J. : Child abuse is an abhorrent crime. The child's expression of wishing death, was it possibly because of the attack or trauma of the assault or abuse rather than because of the pregnancy? This was not addressed by the State. The State ought to have addressed this aspect of the case.
Peter Shanley S.C. : The issue was raised my Lord. (Refers to questions asked of Mr. Rogers in the High Court.)
Third day of hearing
Finlay C.J. : Mr. Shanley, the Court will hear you on all the non-European issues in the case.
Peter Shanley S.C. : Referring to plaintiff's calling for inspection and discovery of documents, such documents have been disclosed. There are no representations in writing to any other Member States. [McCarthy J.: If they were oral, are there any minutes?] Not that I am aware of.
 The late Professor J.M. Kelly in his treatise The Irish Constitution identified a development over time in constitutional interpretation, consisting of five stages. (1) The historical approach; (2) the literal approach; (3) an approach that retained a literal background but looked at the broader context of individual provisions; (4) the natural law interpretation; and (5) the harmonious interpretation of the Constitution.
 Take the phrase "due regard" and couple with it "as far as practicable".Do we interpret it in a parsed sense, that is, without reference to other constitutional provisions, or is it to be interpreted in the constitutional context as a whole?
 I refer to  McGee v. Attorney General  [1974] I.R. 284 and a dictum of Walsh J. at page 319. A source of harmonious interpretation is found in this case.
The State (Healy) v. Donoghue  [1976] I.R. 325 at 347: O'Higgins C.J. in effect repeats Walsh J.'s dictum but adds referring to the Preamble that
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 the precepts therein fall to be considered in accordance with concepts of prudence, justice and charity which may gradually change or develop as society changes and develops, and which fall to be interpreted from time to time in accordance with prevailing ideas. See also  The State (Browne) v. Feran .
 I also refer to  The State (Director of Public Prosecutions) v. Walsh  [1981] I.R. 412 at p. 424 concerning the interpretation of the Constitution. I submit that the general scheme of the Constitution must be the template against or by which to interpret any particular provision.
 These authorities support the proposition that a harmonious interpretation must be adopted when interpreting the Eighth Amendment. The terms "due regard" and "as far as practicable" must be given a meaning consonant with the meanings given to them in other parts of the Constitution. The section should be given a meaning not in conflict with the other provisions.
 What the Eighth Amendment is doing is asking that all these other rights, values, obligations be brought into account when interpreting the Eighth Amendment. Specifically: the girl's rights and duties as a mother, as a sister, as a daughter, as a parent perhaps. [Finlay C.J.: Does the Eighth Amendment take into account the rights of her parents? Should they be weighed when favouring the mother's life over the life of the unborn?] Yes I do say that is so. The mother's right may be superior to the right to life of the unborn because of her other constitutional rights and duties. But we must look at the circumstances in which it calls for determination. Plainly, there has to be more than just a serious risk of probability.
 I refer to s. 1 of the United Kingdom Abortion Act, 1967, which of course is different from the law in Northern Ireland â€” which was referred to by this Court in  The Attorney General (S.P.U.C.) v. Open Door Counselling Ltd.  [1988] I.R. 593. In effect Mr. Rogers' test will in practice lapse into the test in s. 1 of the U.K. Act of 1967.
Finlay C.J. : Staying with the mother's other rights and obligations, in weighing her right to life as against the right to life of the unborn, can it be said to vindicate the right to life of the mother (which is independently protected under Article 40, s. 3, sub-s. 2) by waiting to a time when her life is in 'imminent danger'? Does this test not fall short of proper vindication"as far as practicable" of her right to life? Take the scenario, wholly independent of this case, where an individual is homeless and on the streets. Is the State entitled to wait until that person's life is in imminent danger before taking steps to vindicate his life and welfare?
Peter Shanley S.C. : It does seem to me to require a necessary train of development which will lead to an inevitable death, and accordingly, it may
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 be better to intervene at the earlier, or earliest stage.
Finlay C.J. : Would that appear to concede the correctness of Mr. Rogers' contention?
Peter Shanley S.C. : If a woman who becomes pregnant will lose her life if she carries it to full term â€” then the State may intervene. But such a woman's death is inevitable unlike in Mr. Rogers' client's case.
Finlay C.J. : Medical knowledge can prophesy that death will follow if an abortion is not carried out. But here we are dealing with a risk, which, generally speaking, is quite different in character to your example. If the risk happens, it can do so without any opportunity of intervention by anybody, unlike in your scenario. Does your formula not appear largely inflexible with regard to the particular facts obtaining in this case? What about the conduct of the mother, as it affects the risk?
Peter Shanley S.C. : My formula does not take account of a mental or emotional factor which will possibly lead to the mother taking her life. Where the risk in such a case is all but inevitable and the evidence is to that effect then it would be permissible to have an abortion under my formula.
Egan J. : Where the mother is emotionally unstable and threatening to take her life because of the pregnancy, is this not a risk to her life? Are you saying that the mother's death must be certain?
McCarthy J. : You highlight the absence of legislation in assisting in what test is to be applied.
Peter Shanley S.C. : The difficulty in allowing abortion where the death of the mother is not certain is that you push the test back and back. If the English Abortion Act, 1967, were enacted here it would probably be struck down as unconstitutional. I may highlight such absence of legislation but I say the test may be inferred from the Constitution and furthermore any legislation which would be so liberally formulated would be unconstitutional for not giving due regard to the right to life of the unborn because of the inevitability of death for the unborn as against the possibility of risk to the life of the mother.
 Returning to the query raised by Egan J. If the evidence before the High Court was to the effect that should the child be forced to carry this pregnancy, she will almost inevitably take her life, then I say it would be justified to allow an abortion.
Finlay C.J. : What of the "real and substantial" risk of arthritis, which is often the medical evidence given in personal injuries cases? That was traditionally sufficient evidence, if given by a consultant specialist for the jury. As a "matter of probability" if the medical evidence is that she will as a probability take her life, do you say she is justified to seek an abortion?
Peter Shanley S.C. : Yes I do.
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 I turn now to the fight to travel.
 The right to travel, like all other fights, is not absolute. It is necessarily subject to the exercise of other constitutional rights.
McCarthy J. : Do you say the mother could have been prevented from travelling prior to the Eighth Amendment?
Peter Shanley S.C. : Yes, the mother could be enjoined from leaving the jurisdiction to do an act which is unlawful here, though it may be lawful abroad. The Court has an inherent jurisdiction to enjoin an individual from leaving the jurisdiction.
McCarthy J. : On what basis do you say this is so?
Peter Shanley S.C. :  Lett v. Lett  [1906] 1 I.R. 618. The court in Lettexercised jurisdiction to restrain an individual from pursuing proceedings abroad. In that case the parties had agreed not to sue each other; when the defendant issued proceedings in Argentina, the plaintiff was granted an injunction in personam.
McCarthy J. : If an English citizen comes here, finds herself pregnant, can she go home to the United Kingdom for an abortion? Can this Court restrain her? Article 40, s. 2 of the Constitution is limited to a citizen but Article 40. s. 3 is not so limited.
Peter Shanley S.C. : I cannot distinguish it logically from this case and accordingly I say the Attorney General would have to act as he did in this case.  Lett v. Lett  is authority for the proposition that the equitable jurisdiction acts in personam.
Hederman J. : You say the case of a foreign citizen in this country must be treated like a citizen of this country. The "unborn life" is in this country in both cases. Can she be detained in Ireland?
Peter Shanley S.C. : I have to say yes.
McCarthy J. : If it were dealt with under wardship jurisdiction that might be a distinguishing feature.
Peter Shanley S.C. : Each case will be decided on its own facts.
Egan J. : Can you give us an example of restraining travel abroad to do an act which is unlawful here?
Peter Shanley S.C. : The courts have never shirked from enforcing or operating quia timet injunctions.
 I would like to refer to Professor Kelly: The Irish Constitution p. 437 [Reads].
 In  The People v. Shaw  [1982] I.R. 1 at p. 63 "There is a hierarchy of constitutional rights and where there is a collision the higher must prevail."
McCarthy J. : Do you accept that there is a hierarchy of rights?
Peter Shanley S.C. : Yes I do.
Finlay C.J. : A pragmatic approach is to say that if the right to life is
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 deprived, all other rights are frustrated.
McCarthy J. : Even the right to life can be taken away by the Constitution. Its provisions specifically envisage the death penalty.
Peter Shanley S.C. : Continuing with  The People v. Shaw.  Kenny J. at 63: I agree with Kenny J.'s dictum.
Hederman J. : Is everyone bound by these rights which derive from the Christain and democratic nature of the State?
Peter Shanley S.C. : Yes. Even non-Christians are bound by the Christian and democratic nature of the State.
McCarthy J. : Testing your proposition about the hierarchy of rightsâ€” if I say I am going to rob a bank can my liberty be taken away? Can I be denied a right to change my mind?
Peter Shanley S.C. : The courts have always been ready to give a quia timet injunction to restrain threatening acts.
Finlay C.J. : Barring orders are very clear examples of restraining a person's constitutional rights.
McCarthy J. : These are all examples of private law. Have you any example of public law?
Peter Shanley S.C. : I don't have to, with respect, because what is being restrained is the threatened infringement of a constitutional right.
Hederman J. : Can you give a case where there is no specific purpose attaching to the decision of going abroad? What are the rights of the State to inquire into this?
Peter Shanley S.C. : The jurisdiction of the Court flows from the Constitution. It is an order made by the Court to people amenable to the jurisdiction.
McCarthy J. : In  The State (Quinn) v. Ryan  the Supreme Court called to book the English police for conspiring to frustrate an order of the Court. The powers of the Court are as ample as the provisions of the Constitution require.
Finlay C.J. : How is the Court to police an order which is in the form that the defendant is permitted to go abroad but not for the purpose of an abortion?
Peter Shanley S.C. : I say that but for the conduct of the defendant in this case (that is, voluntarily returning home), I would be entitled to ask for the wider order which was originally made in this case, namely, one prohibiting any travel abroad.
McCarthy J. : In  The State (Quinn) v. Ryan  the order was to require the English police to answer why they should not be held in "contempt of the courts" not "in contempt of court". There is a difference.
Peter Shanley S.C. : They are my submissions.
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John Rogers S.C.  in reply.
 On Mr. Shanley's test, it would be virtually impossible for any mother to satisfy that test. It leaves out of account the psychiatric illness which is a risk in waiting for the life of the mother. Suicide may come for many reasons and like a bolt from the blue. There is often no time for intervention. It may be brought on by panic. Quite often the physical expression and behaviour of the person is normal. It has been catalogued that this is so. Consequently we must take account of this as a matter of principle and common sense in addressing the risk to my client's life. To adopt Mr. Shanley's test would fall short of the "due regard" requirement for the equal right of the mother. It has been demonstrated that there is a threat to the life of the mother. How, then, is it to be measured? There is an enormous responsibility on this Court in fixing these boundaries. Mr. Shanley's test seems not only to posit an imminent but also an immediate risk of death.
Finlay C.J. : Mr. Shanley said his test was to include imminent and inevitable death but not necessarily immediate death.
John Rogers S.C. : But the "inevitable test" puts the doctor in an impossible situation. He must be in a position to say that the mother's death was inevitable. How can he possibly say that with certainty? It would be important that my case would not be imbued by any considerations other than considerations of constitutional principle and concern for the life and welfare of the mother.
 I would refer to  McGee v. The Attorney General  [1974] I.R. 284 and a dictum of Griffin J. at p. 334 referring to Article 40, s. 3, sub-section 1. This feature is dealt with by Griffin J. He was pointing to the sense in which the State is enjoined not to interfere with the individual as opposed to being enjoined to respect the rights of the citizens.
Finlay C.J. : But if the State permits a right to travel for abortion has the State not failed to protect the life of the second (unborn) individual?
O'Flaherty J. : Why should the State use what American constitutional lawyers call its 'police powers' to enforce this Article? Could you say that it calls on the State to provide counselling and support measures only?
John Rogers S.C. : I have difficulty in accepting as a rational exercise how the State can police an intention. This is a very intimate aspect of the human person.
McCarthy J. : In the reign of Elizabeth I the offence of encompassing the death of the monarch was committed merely by contemplating it.
Finlay C.J. : Surely where there is a stated intention to do a wrong the State has a right to injunct such criminal or unlawful intentions?
John Rogers S.C. : That goes somewhat further. The injunction is against the act not against the intention. A party may have the intention and change
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 her mind.
O'Flaherty J. : The woman may go to England with the intention of having an abortion and then change her mind and return home. There is also the likelihood that she will receive further counselling after arrival in England.
John Rogers S.C. : Can this order be enforced? How are you to know what the parties did; where and when? Can the State ask a woman returning from the United Kingdom "what did you do"? What is the effectiveness of such an order?
McCarthy J. : If the Court has the power to restrict travel abroad then surely it may have powers to have the woman examined?
John Rogers S.C. : Exactly, that is why I am so reluctant to accept the right of restricting travel. If you do it carries you so much further.
Hederman J. : What if the woman goes outside the State for more than nine months? Is the State entitled to require the production of the child? If the order of the Court is not effective should it be made?
John Rogers S.C. :  The State (Burke) v. Lennon  [1940] I.R. 136 is authority for the proposition that a court will not issue an order which is futile. [Finlay C.J.: The Court accepts this principle.]  The People (Attorney General) v. Moscow  Dixon J. (14th, 15th, 16th June 1950) was a case decided by the Court of Criminal Appeal on charges of conspiracy and incitement to commit a felony (i.e. procuring an abortion). The charge was preferred in a s. 58 indictment.
Finlay C.J. : What charges were withdrawn? Are you saying that a conspiracy to commit an abortion in London was held not to be an offence in Ireland under s. 58 of the Offences Against the Person Act, 1861?
John Rogers S.C. : In effect yes, my Lord, but it is not explicit.
Finlay C.J. : The fact that Dixon J. quashed the order of guilty without ordering a retrial does not support your contention that an abortion in London was held not to be an offence in this jurisdiction.
McCarthy J. : Surely there is no logic in saying that it is a conspiracy to commit an act which is lawful where it is being carried out. What about  Ellis v. O'Dea (No. 2) ?
John Rogers S.C. : I would refer to  O'Donovan v. Ireland  [1961] I.R. 182. There is no difference in effect between Irish and English text of Article 40, s. 3, sub-s. 3 of the Constitution. Also  Finucane v. McMahon  [1990] 1 I.R. 165 at 206. Refers to 206 and page 226. McCarthy J. dealing with the standard of proof referred to a real and substantial risk and an unnecessary danger to the life of the person whose extradition was being sought. These are authorities on which the Court can rely in measuring the extent of the risk to the life of the mother in this case.
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 They are my submissions in reply.
Peter Shanley S.C.  in reply: The Finucane authority is not one that can be borrowed and applied to the Eighth Amendment. Also I reiterate my submission that the psychological evidence led in the High Court was not sufficient to warrant a finding in favour of the mother.
Finlay C.J. : The Court will rise.
 Supreme Court Reporter: Eamonn Marray, B.L.
Ex tempore.

Finlay C.J.
 The Court is satisfied that the appeal should be allowed. Reasons will be given later and counsel will be notified.
Cur adv. vult.


Finlay C.J.

 5th March, 1992


 This is an appeal brought by the defendants against an order made by Costello J. in the High Court on the 17th February, 1992, which was made in these proceedings upon an application for an interlocutory injunction which by consent of the parties was treated as the hearing of the action.
 The first defendant is a fourteen and a half year old girl and the second and third defendants are her parents.
 Upon the facts proved in the High Court, the first defendant was, in the month of December, 1991, raped, and as a result of such rape became pregnant of which fact she and her parents became aware at the very end of January, 1992. The rape was then reported to the Garda SÃochÃ¡na and a statement given by the first defendant to them of the facts surrounding the alleged rape.
 All the defendants were distraught as a result of the revelation of the fact of rape and as a result of the fact that the first defendant was pregnant and after careful consideration all of them reached a decision that she should travel to the United Kingdom and undergo an operation for abortion. The family informed the Garda SÃochÃ¡na of that fact and inquired from them whether any particular process was available for testing the foetus so aborted in order to provide proof in any subsequent charge of the paternity of the accused. The Garda SÃochÃ¡na apparently submitted that inquiry to the Director of Public Prosecutions and he in turn communicated the information thus arising to the Attorney General.
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 The Attorney General on the 7th February, 1992, having applied ex parteto Costello J. in the High Court, obtained an order of interim injunction restraining the first defendant and the other defendants from leaving the country or from arranging or carrying out a termination of the pregnancy of the first defendant. At the time that order was ready to be served on the defendants they apparently had left this country and were in England arranging for the carrying out of the termination of the pregnancy. Upon being informed whilst there of the order which had been made by the court, they returned to this country.
 The interim injunction was to last until the 10th February, 1992, or until further order made in the meantime.
 The application for an interlocutory injunction, which was treated as the hearing of the action, was tried before Costello J. on the 10th and 11th February, 1992, and his reserved judgment was delivered on the 17th February, 1992.
 The order which he then made and against which this appeal is brought was in the following terms:â€”
 "IT IS ORDERED
 (a) that the defendants their servants or agents or anyone having knowledge of the order be restrained from interfering with the right to life of the unborn as contained in Article 40, s. 3, subs. 3 of the Constitution of Ireland;
 (b) that the first defendant be restrained from leaving the jurisdiction of this Honourable Court or the second and third named defendants their servants or agents or anyone having knowledge of the said order from assisting the first defendant to leave the aforesaid jurisdiction for a period of nine months from the date hereof;
 (c) that the first defendant her servants or agents or anyone having knowledge of the said order be restrained from procuring or arranging a termination of pregnancy or abortion either within or without the jurisdiction of the Honourable Court."
 Against the making of that order a notice of appeal to this Court was filed on behalf of the defendants on the 21st February, 1992.
 The grounds of appeal set out in that notice were as follows:â€”
 "1. That the learned trial judge was wrong in law and in fact in holding that upon the information that the defendants intended to go to England for the purposes of obtaining an abortion for the first
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 defendant being conveyed to the Attorney General it was his duty in the circumstances to apply to the High Court for the relief sought herein.
 2. That the learned trial judge was wrong in law and in fact in holding that the High Court had power to make an order in these proceedings notwithstanding the failure of the Oireachtas to enact any law to reconcile the right to life of the unborn with the equal right to life of its mother as the same is referred to in the Eighth Amendment of the Constitution.
 3. That the learned trial judge was wrong in law and in fact in holding that the right to life of the unborn acknowledged in the Eighth Amendment to the Constitution was clear and unambiguous and that the duty of the courts to protect it was imperative.
 4. That the learned trial judge was wrong in law and in fact in holding that, although complicated and difficult issues of fact may arise in individual cases, the fact that the Oireachtas had failed to legislate on how the courts were to have regard to the equal right to life of the mother did not inhibit the courts from applying the clear rule of law laid down in the Eighth Amendment.
 5. That the learned trial judge was wrong in law and in fact in the test that he applied to measure in the circumstances of this case the comparative risk to the right to life of the first defendant as mother.
 6. That in balancing the right of the first defendant to her life as mother and that of the unborn the learned trial judge was wrong in law and in fact in failing to give a preference to the life of the first defendant as mother such life being a life in being against the life of the unborn which life was contingent and putative.
 7. That the learned trial judge was wrong in law and in fact in treating the life of the unborn as a life of equal certainty with that of the first defendant.
 8. That the learned trial judge was wrong in law and in fact in holding that the risk that the first defendant may take her own life if the orders made herein should be made was much less and of a different order of magnitude than the certainty that the life of the unborn would be terminated if the order was not made.
 9. That the learned trial judge was wrong in law and in fact in finding that the danger to the right to life of the mother was a lesser danger than the danger to the right to life of the unborn.
 10. That the learned trial judge was wrong in law and in fact in holding that in the circumstances of this case it was the Court's duty to protect the life of the unborn by making the order sought.
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 11. That the learned trial judge was wrong in law and in fact in holding that by travelling abroad to procure an abortion the first defendant would be committing a wrong and/or an unlawful act and that the court ought to restrain such wrongful act even though this might involve the curtailment of the exercise by the first defendant of her constitutional right to liberty as provided in Article 40, s. 4 of the Constitution.
 12. That the learned trial judge was wrong in law and in fact in holding that to travel abroad to procure an abortion was to commit an unlawful or wrongful act.
 13. That the learned trial judge was wrong in law and in fact in holding that in the circumstances of this case the Eighth Amendment of the Constitution empowered the court to stop the first defendant from going abroad to terminate the life of her unborn.
 14. That the learned trial judge was wrong in law and in fact in holding that there was no provision or principle of community law which would prohibit the exercise of the discretionary power to derogate from the requirements of the Treaty of Rome and community law in the manner contained in the Eighth Amendment of the Constitution.
 15. That the learned trial judge was wrong in law and in fact in holding that the first defendant did not have a right under community law to travel abroad to obtain an abortion.
 16. That the learned trial judge was wrong in law and in fact in holding that the Eighth Amendment to the Constitution and the legal consequences flowing from it amounted to a derogation on grounds of public policy by Ireland from the principles of community law permitting the first defendant to travel abroad to another state within the European Community to obtain and receive services there.
 17. That the learned trial judge was wrong in law and in fact in holding that the concept policy as applied to the laws of the Community relating to the freedom of movement of workers could be applied in relation to the freedoms to provide and to receive services under Articles 59 and 60 of the Treaty of Rome and the other measures giving effect thereto.
 18. That the learned trial Judge was wrong in law and in fact in finding no provision or principle of Community Law prohibiting a derogation by the State in the manner contained in the Eighth Amendment of the Constitution.
 19. That the learned trial judge was wrong in law and in fact in holding
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 that the Eighth Amendment of the Constitution amounted to a derogation from the laws of the European Community by Ireland on grounds of public policy.
 20. That the learned trial judge was wrong in law and in fact in holding that such derogation by the State by way of the Eighth Amendment of the Constitution from the effect and operation of the laws of the European Community passed the test of proportionality under community law.
 21. That the learned trial judge was wrong in law and in fact in finding that the Constitution required the making of the orders sought.
 22. Such further or other grounds as may be relied upon."
The proceedings
 In the High Court the learned trial judge exercised the jurisdiction conferred on him by s. 45 of the Courts (Supplemental Provisions) Act, 1961, to hear the matter of the application for an injunction as a 'minor' matter otherwise than in public. His reason for so doing, as set out in his judgment, is as follows:â€”
 "As the first defendant was a minor and as the distress from which she was suffering would have been immeasurably increased had her name become known and the facts of this case given publicity, I concluded that in her interests I should accede to the request. In camera hearings in minor matters are by no means uncommon. When they raise issues of law which require a written judgment, then the judgment is so drafted as to preserve the minor's anonymity, and then circulated and made public in the ordinary way."
 Against that decision by the learned trial judge in relation to the method of proceeding there was no appeal to this Court. This Court accordingly listed the case as one in which the appeal was to be heard in camera. At the commencement of the appeal counsel on behalf of the defendants was asked whether his clients still wished that the matter should be held in camera.The Court was informed that the application for the hearing of the case in camera had been made in the High Court on behalf of the Attorney General in the first instance, but had been supported by counsel on behalf of the family whose most urgent desire was as far as possible to protect their anonymity. Counsel then informed this Court that that was still the urgent desire of the family.
 In these circumstances, the Court reached the same conclusion as did the
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 learned trial judge in the High Court, namely, that the interests of justice and the dominant welfare of the first defendant, in particular, required that the proceedings should continue in camera.
 The appeal was at hearing before this Court on 24th, 25th and 26th February.
 On the last-mentioned date, the Court having heard all the submissions from both sides on the constitutional issues arising, with the exception of questions which might have arisen under the provisions of european law, came to the conclusion that the appeal should be allowed and that the order of the High Court should be set aside. That ruling was given in open court on 26th February, and it was then stated that reasons for the decision would be given at a later stage.
 I now, in this judgment, give my reasons for that decision.
The judgment in the High Court
 At the commencement of his judgment, Costello J. dealt first with the question of the initiation of the proceedings by the Attorney General, in the following terms, and I quote:â€”
 "The information that the defendant and her parents intended to go to England for the purposes of an abortion was conveyed to the Attorney General. The duty of the Attorney General in the circumstances cannot be in doubt. Provision is made in the Constitution for the office of Attorney General. He is legal adviser to the Government. But in addition, the Constitution imposes on him duties which he must fulfil independently of the Government. As was pointed out by the Chief Justice in  The Attorney General (S.P.U.C) v. Open Door Counselling Ltd  [1988] I.R. 593 at p. 623, once it is established that activities constitute assistance to pregnant women to go out of the jurisdiction for the purpose of having an abortion, then this is an activity directly threatening the right to life of the unborn, and the Attorney General is an especially appropriate person to invoke the jurisdiction of the court in order to vindicate and defend the right to life of the unborn. Acting as required by the Chief Justice, the Attorney General instructed counsel to apply to the High Court so that the court could, in the light of the facts to be established before it, make an appropriate decision."
 As appears from the grounds of appeal set out in this judgment, an appeal against that part of the judgment was originally formulated. No submissions,
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 however, were made at the hearing of this case in furtherance of those grounds. I feel, however, that I should state that the view expressed by Costello J. in this part of his judgment is correct, and I see no reason to alter the view which I expressed and to which he refers in  The Attorney General (S.P.U.C.) v. Open Door Counselling Ltd  [1988] I.R. 593 with regard to the function of the Attorney General. It would have been, in my view, quite incorrect for him in this case, and in the absence of legislation providing any alternative procedure, to take it upon himself to make a decision on the facts available to him, instead of, as he did, bringing the matter before the courts.
 The first issue submitted before the High Court on behalf of the defendants was that because the Oireachtas had not enacted any law regulating the manner in which the right to life of the unborn and the right to life of the mother, referred to in the Eighth Amendment, could be reconciled the court could make no order in a case in which an issue of reconciliation arose. The learned trial judge in rejecting this submission stated as follows:â€”
 "It seems to me that if the court is apprised of a situation in which the life of the unborn is threatened, then it would be failing in its constitutional duty to protect it merely because the Oireachtas had failed to legislate on how it was to have regard to the equal right of the mother, as provided for in the Eighth Amendment. Complicated and difficult issues of fact may, of course, arise in individual cases, but that does not inhibit the court from applying the clear rule of law laid down in the Amendment."
 The second issue which was submitted on behalf of the defendants in the High Court was that although the Eighth Amendment required the courts to defend and vindicate the life of the unborn, they were in doing so to have regard to the equal right to life of the mother; that in doing so in this case the court should not make the order sought because this would prejudice the mother's right to life, because of the very real danger, which, it was said, the evidence established, that she would take her own life if the order was made and she was unable to procure an abortion. Dealing with this issue the learned trial judge stated as follows:â€”
 "I am quite satisfied that there is a real and imminent danger to the life of the unborn and that if the court does not step in to protect it by means of the injunction sought, its life will be terminated. The evidence also establishes that if the court grants the injunction sought there is a risk that the defendant may take her own life. But the risk that the defendant may take her own life, if an order is made, is much
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 less and of a different order of magnitude than the certainty that the life of the unborn will be terminated if the order is not made. I am strengthened in this view by the knowledge that the young girl has the benefit of the love and care and support of devoted parents who will help her through the difficult months ahead. It seems to me, therefore, that having had regard to the rights of the mother in this case, the court's duty to protect the life of the unborn requires it to make the order sought."
Submissions of the defendants with regard to these two issues
 With regard to the issue concerning the question of the inability of the court to make any order where a reconciliation of a conflict between the right to life of the unborn and the right to life of the mother, both dealt with in the Eighth Amendment, arose, it was submitted on this appeal that the word 'laws' contained in that amendment must be construed to mean laws enacted by the Oireachtas, and that since no laws had been enacted by the Oireachtas to vindicate or defend the right of the unborn, following upon the enactment of the Eighth Amendment of the Constitution, the court had no jurisdiction to intervene in that behalf.
 With regard to the finding by the learned trial judge concerning the disparity between the risk to life of the unborn and the risk to life of the mother, the following submission was made. It was contended that the true test, having regard to the proper interpretation of Article 40, s.3, sub-s. 3, of the Constitution, was that if it was established as a matter of probability that the continuation of the life of the unborn child constituted a real and substantial risk to the life of the mother then the conflict thus arising should be resolved by preferring the life of the mother. This submission was based upon an assertion, having regard to the meaning which should be placed upon the two phrases 'as far as practicable' and 'with due regard to' contained in sub-s. 3 of s. 3 of Article 40, that the protection of the life of the mother must, by reason of it being a life in being as distinct from an unborn life, in the circumstances where a real and substantial risk to it was established, be preferred. It was further submitted on behalf of the Attorney General that the phrases 'due regard' and 'as far as practicable' contained in the sub-section of the Constitution made it necessary that in interpreting this sub-section one looked elsewhere at the position of a woman who is a mother and a member of a family group and a member of society in the terms of the rights and obligations which, as such, she may have, together with, in relevant cases, the rights and obligations of her parents as well.
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Submissions of the Attorney General on these two issues
 With regard to the submission that by reason of the absence of legislation vindicating and defending the right identified and guaranteed in Article 40, s.3, sub-s.3 the court had no power or function to protect that right by any particular order, counsel on behalf of the Attorney General relied upon the judgment of Kenny J. in  The People v. Shaw  [1982] I.R. 1. He also relied on the judgment delivered by me, with which the other members of the Court agreed, in  The Attorney General (S.P.U.C.) v. Open Door Counselling Ltd [1988] I.R. 593. He submitted that it would be quite inconsistent with the obligation and right of the courts to uphold the Constitution and the rights therein identified and guaranteed, if it were not empowered to act without the intervention in any particular instance of the Oireachtas.
 With regard to the question of the true interpretation of the provisions of Article 40, s. 3, sub-s.3, it was submitted on behalf of the Attorney General, firstly, that the terms of that sub-section must not be interpreted in isolation from the other provisions of the Constitution: that the use of the phrase 'due regard' and of the phrase 'as far as practicable' necessarily involved, for the interpretation of the provisions of the sub-section of the Article, a consideration of the entire provisions of the Constitution, of the principles in accordance with which the courts should approach its interpretation, and with the need for harmonisation between this particular provision of the Constitution and other rights and obligations identified, granted or guaranteed by it. In this context reliance was placed by counsel on the judgments of this Court in  McGee v. The Attorney General  [1974] I.R. 284; on the judgment of O'Higgins C.J. in  The State (Healy) v. Donoghue  [1976] I.R. 326 and the judgment of O'Higgins C.J. in  The State (Director of Public Prosecutions) v. Walsh  [1981] I.R. 412. Having regard to the principles thus laid down by this Court, it was submitted on behalf of the Attorney General that the phrases 'due regard' and 'as far as practicable' contained in the sub-section of the Constitution made it necessary that in interpreting this sub-section one looked elsewhere at the position of a woman who is a mother and a member of a family group and a member of society in the terms of the rights and obligations which, as such, she may have, together with, in relevant cases, the rights and obligations of her parents as well.
 Having regard to these principles, it was submitted that the true test to be applied was that under the terms of the sub-section if it was established in any case that the continuation of the life of the unborn constituted a risk of immediate or inevitable death to the mother the termination of the pregnancy would be justified and lawful.
 Such a test, it was urged, had due regard to the principles which had been
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 submitted and to the rights and obligations and constitutional situation of the mother as a life in being.
 It was consequently contended that the test proposed on behalf of the defendants of a real and substantial danger to the life of the mother, as justifying the termination of the pregnancy, was disproportionate and even having regard to the considerations which it was conceded were relevant, was a failure to approach sufficiently equality between the two rights concerned.
 On behalf of the Attorney General it was further submitted that, even if the test for reconciliation of the fight to life of the unborn and of the mother proposed by the defendants were correct, the evidence adduced on behalf of the defendants did not establish a risk complying with that test.
Article 40, s. 3, sub-s. 3 of the Constitution as inserted by the Eighth Amendment
 "The State acknowledges the fight to life of the unborn and, with due regard to the equal right to life of the mother, guarantees in its laws to respect, and, as far as practicable, by its laws to defend and vindicate that right."
Decision on these two issues arising in the appeal Powers of the Court in the absence of legislation
 In  The State (Quinn) v. Ryan  [1965] I.R. 70  Ã“ DÃ¡laigh  C.J. with whose judgment the other members of the Court agreed, stated as follows:â€”
 "It was not the intention of the Constitution in guaranteeing the fundamental rights of the citizen that these rights should be set at naught or circumvented. The intention was that fights of substance were being assured to the individual and that the courts were the custodians of these fights. As a necessary corollary it follows that no one can with impunity set these rights at naught or circumvent them, and that the courts' powers in this regard are as ample as the defence of the Constitution requires."
 In his judgment in  The People v. Shaw  [1982] I.R. I Kenny J., stated as follows at p. 62 of the report at p. 122:â€”
 "When the People enacted the Constitution of 1937, they provided (Article 40, s. 3) that the State guaranteed in its laws to respect, and,
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 as far as practicable, by its laws to defend and vindicate the personal rights of the citizen and that the State should, in particular, by its laws protect as best it might from unjust attack and in the case of injustice done, vindicate the life, person, good name and property rights of every citizen. I draw attention to the use of the words 'the State'. The obligation to implement this guarantee is imposed not on the Oireachtas only, but on each branch of the State which exercises the powers of legislating, executing and giving judgment on those laws: Article 6. The word 'laws' in Article 40, s. 3, is not confined to laws which have been enacted by the Oireachtas, but comprehends the laws made by judges and by ministers of State when they make statutory instruments or regulations."
 In my judgment in  The Attorney General (S.P.U.C.) v. Open Door Counselling Ltd.  [1988] I.R. 593 at p. 621, dealing with the guarantee contained in Article 40, s. 3, sub-s. 3 of the Constitution, having quoted from the decision of  Ã“ DÃ¡laigh  C.J. in  The State (Quinn) v. Ryan  [1965] I.R. 70 as applicable to an issue which arose in that case concerning the locus standiof the plaintiff to maintain the proceedings, I stated as follows:â€”
 "If it is established to the satisfaction of the Court that the admitted activities of the defendants constitute an assistance to pregnant women within the jurisdiction to go out of die jurisdiction for the purpose of having an abortion, then, that is an activity which directly threatens the right to life of the unborn, not only in a single case but in all cases of women who were assisted by those activities to have an abortion.
 If, therefore, the jurisdiction of the courts is invoked by a party who has a bona fide concern and interest for the protection of the constritutionally guaranteed right to life of the unborn, the courts as the judicial organ of government of the State would be failing in their duty as far as practicable to vindicate and defend that right if they were to refuse relief upon the grounds that no particular pregnant woman who might be affected by the making of an order was represented before the courts."
 Having regard to these statements of the law expressed by this Court to the principles underlining them, I have no doubt that the submission that the courts are in any way inhibited from exercising a function to vindicate and defend the right to life of the unborn which is identified and guaranteed by Article 40, s. 3, sub-s. 3 of the Constitution by reason of a want of legislation is incorrect and that the appeal of the defendants upon this ground must fail.
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Interpretation of Article 40, s. 3, subsection 3
 In the course of his judgment in  McGee v. The Attorney General  [1974] I.R. 284 Walsh L, stated as follows at pp. 318/319 of the report:â€”
 "In this country, it falls finally upon the judges to interpret the Constitution and in doing so to determine, where necessary, the rights which are superior or antecedent to positive law or which are imprescriptible or inalienable. In the performance of this difficult duty there are certain guidelines laid down in the Constitution for the judge. The very structure and content of the Articles dealing with fundamental rights clearly indicate that justice is not subordinate to the law. In particular, the terms of s. 3 of Article 40 expressly subordinate the law to justice. Both Aristotle and the Christian philosophers have regarded justice as the highest human virtue. The virtue of prudence was also esteemed by Aristotle, as by the philosophers of the Christian world. But the great additional virtue introduced by Christianity was that of charity â€” not the charity which consists of giving to the deserving, for that is justice, but the charity which is also called mercy. According to the preamble, the people gave themselves the Constitution to promote the common good, with due observance of prudence, justice and charity so that the dignity and freedom of the individual might be assured. The judges must, therefore, as best they can from their training and their experience interpret these rights in accordance with their ideas of prudence, justice and charity. It is but natural that from time to time the prevailing ideas of these virtues may be conditioned by the passage of time; no interpretation of the Constitution is intended to be final for all time. It is given in the light of prevailing ideas and concepts."
 In the course of his judgment in  The State (Healy) v. Donoghue  [1976] I.R. 325, O'Higgins C.J. stated as follows at p. 347 of the report:â€”
 "The preamble to the Constitution records that the people seeking to promote the common good, with due observance of prudence, justice and charity, so that the dignity and freedom of the individual may be assured, true social order attained, the unity of our country restored, and concord established with other nations, do hereby adopt, enact, and give to ourselves this Constitution.
 In my view, this preamble makes it clear that rights given by the Constitution must be considered in accordance with concepts of prudence, justice and charity, which may gradually change or develop as society changes and develops and which fall to be interpreted from time to time in accordance with prevailing ideas. The preamble
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 envisages a Constitution which can absorb or be adapted to such changes. In other words, the Constitution did not seek to impose for all time the ideas prevalent or accepted with regard to these virtues at the time of its enactment. Walsh J. expressed this view very clearly in  McGee v. The Attorney General  when he said at p. 319 of the report . . ."
 The learned Chief Justice then quoted from that portion of the judgment of Walsh J. which I have set out above in this judgment. I not only accept the principles set out in these two judgments as correct and appropriate principles which I must follow in interpreting the provisions of this sub-section of the Constitution, but I find them particularly and peculiarly appropriate and illuminating in the interpretation of a sub-section of the Constitution which deals with the intimate human problem of the fight of the unborn to life and its relationship to the right of the mother of an unborn child to her life.
 I accept the submission made on behalf of the Attorney General, that the doctrine of the harmonious interpretation of the Constitution involves in this case a consideration of the constitutional rights and obligations of the mother of the unborn child and the interrelation of those rights and obligations with the rights and obligations of other people and, of course, with the right to life of the unborn child as well.
 Such a harmonious interpretation of the Constitution carried out in accordance with concepts of prudence, justice and charity, as they have been explained in the judgment of Walsh J. in  McGee v. The Attorney General [1974] I.R. 284 leads me to the conclusion that in vindicating and defending as far as practicable the right of the unborn to life but at the same time giving due regard to the right of the mother to life, the Court must, amongst the matters to be so regarded, concern itself with the position of the mother within a family group, with persons on whom she is dependent, with, in other instances, persons who are dependent upon her and her interaction with other citizens and members of society in the areas in which her activities occur. Having regard to that conclusion, I am satisfied that the test proposed on behalf of the Attorney General that the life of the unborn could only be terminated if it were established that an inevitable or immediate risk to the life of the mother existed, for the avoidance of which a termination of the pregnancy was necessary, insufficiently vindicates the mother's right to life.
 I, therefore, conclude that the proper test to be applied is that if it is established as a matter of probability that there is a real and substantial risk to the life, as distinct from the health, of the mother, which can only be
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 avoided by the termination of her pregnancy, such termination is permissible, having regard to the true interpretation of Article 40, s. 3, sub-s. 3 of the Constitution.
Has the first defendant by evidence satisfied this test?
 With regard to this issue, the findings of fact made by the learned trial judge in the High Court at p. 7 of the report are as follows:â€”
 "When the defendant learned that she was pregnant she naturally was greatly distraught and upset. Later she confided in her mother that when she learned she was pregnant she had wanted to kill herself by throwing herself downstairs. On the journey back from London she told her mother that she had wanted to throw herself under a train when she was in London, that as she had put her parents through so much trouble she would rather be dead than continue as she was. On the 31st January, in the course of a long discussion with a member of the Garda SÃochÃ¡na, she said: 'I wish it were all over, sometimes I feel like throwing myself downstairs.' And in the presence of another member of the Garda SÃochÃ¡na, when her father commented that the 'situation was worse than a death in the family' she commented: 'Not if it was me'."
 On the day of her return from London the defendant's parents brought her to a very experienced clinical psychologist. He explained in his report that he had been asked to assess her emotional state; that whilst she was co-operative she was emotionally withdrawn; that he had concluded that she was in a state of shock and that she had lost touch with her feelings. She told him that she had been crying on her own, but had hidden her feelings from her parents to protect them. His opinion was that her vacant, expressionless manner indicated that she was coping with the appalling crisis she faced by a denial of her emotions. She did not seem depressed, but he said that she 'coldly expressed a desire to solve matters by ending her life.' In his opinion, in her withdrawn state 'she was capable of such an act, not so much because she is depressed but because she could calculatingly reach the conclusion that death is the best solution.' He considered that the psychological damage to her of carrying a child would be considerable, and that the damage to her mental health would be devastating. His report was supplemented by oral testimony. He explained that in the course of his consultation with the defendant she had said to him: 'It is hard at fourteen to go through the nine months' and that she said: 'It is better to end it now than in nine months' time.' The psychologist
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 understood this to mean that by ending her life she would end the problems through which she was putting her parents with whom she has a very strong and loving relationship.
 The psychologist who gave oral evidence as well as submitting a report, (which was admitted by agreement in evidence before the learned trial judge) stated that when he had interviewed this young girl and was anxious to have a continuing discussion with her parents who accompanied her and not having anybody available to remain with the young girl in the waiting room, his view of the risk of her committing suicide was so real, on his past experience in this field of medicine, that notwithstanding its obvious inappropriateness he requested her to remain in the room while he discussed the problem with her parents.
 I am satisfied that the only risk put forward in this case to the life of the mother is the risk of self-destruction. I agree with the conclusion reached by the learned trial judge in the High Court that that was a risk which, as would be appropriate in any other form of risk to the life of the mother, must be taken into account in reconciling the right of the unborn to life and the rights of the mother to life. Such a risk to the life of a young mother, in particular, has it seems to me, a particular characteristic which is relevant to the question of whether the evidence in this case justifies a conclusion that it constitutes a real and substantial risk to life.
 If a physical condition emanating from a pregnancy occurs in a mother, it may be that a decision to terminate the pregnancy in order to save her life can be postponed for a significant period in order to monitor the progress of the physical condition, and that there are diagnostic warning signs which can readily be relied upon during such postponement.
 In my view, it is common sense that a threat of self-destruction such as is outlined in the evidence in this case, which the psychologist clearly believes to be a very real threat, cannot be monitored in that sense and that it is almost impossible to prevent self-destruction in a young girl in the situation in which this defendant is if she were to decide to carry out her threat of suicide.
 I am, therefore, satisfied that on the evidence before the learned trial judge, which was in no way contested, and on the findings which he has made, that the defendants have satisfied the test which I have laid down as being appropriate and have established, as a matter of probability, that there is a real and substantial risk to the life of the mother by self-destruction which can only be avoided by termination of her pregnancy.
 It is for this reason that, in my view, the defendants were entitled to succeed in this appeal, and the orders made in the High Court have been set aside.
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Further issues arising under domestic and constitutional law, other than issues arising under European law
 The remaining issues under domestic and constitutional law which were submitted on this appeal, as distinct from being formulated in the notice of appeal, can briefly be summarised as follows.
 (a) It was asserted that the mother's right to travel, including travelling out of the jurisdiction, was an absolute right which could not be restricted by any vindication or defence of the right of the unborn child to life.
 (b) In the alternative it was submitted that such right to travel could not be restricted by any vindication or defence of the right of the unborn to life in the absence of a legislated restriction.
 (c) In the further alternative it was submitted that even if an injunction restraining the mother from travelling out of the jurisdiction in order to have an operation of abortion performed was constitutionally permissible, it was so incapable of enforcement or supervision that it basically constituted a futile order which the courts should not make by way of injunction.
 (d) If the defendant were prevented by court order from travelling out of the jurisdiction for the purpose of having an operation of abortion performed, such order would apply to her in effect a form of preventive detention which, in the decision of this Court in  Ryan v. The Director of Public Prosecutions  [1989] I.R. 399, reaffirming the views previously expressed by this Court in  The People v. O'Callaghan  [1966] I.R. 501, has been declared constitutionally impermissible. Particular reliance was placed in this argument on the fact that it was submitted that the act which it was sought to prevent, namely, the termination of the pregnancy, was not extraterritorially unlawful.
 Of necessity, these submissions were presented as alternatives to the main contention of the defendants that on the particular facts of this case and on the appropriate test to be applied to the conflict between the right to life of the unborn and the right to life of the mother, as provided for in Article 40, s. 3, sub-s. 3, a termination of the defendant's pregnancy was permissible, having regard to the constitutional provisions.
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 The conclusions which I have reached and which are shared by a majority of my colleagues on this Court as to the true test to be applied to the reconciliation of the right to life of the unborn and the light to life of the mother identified and guaranteed under Article 40, s. 3, sub-s. 3 of the Constitution and on the facts which have been established by the defendants to satisfy that test make it unnecessary for the purpose of deciding this appeal to reach any conclusion on these further issues which were raised.
 These issues having, however, been fully argued and being matters of considerable public interest, it seems to me that I should express my views upon them, even though those views may fall as a matter of law within the category of being obiter dicta.
 The right to travel was identified by me in a judgment delivered when I was President of the High Court in  The State (M.) v. The Attorney General [1979] I.R. 73, as an unenumerated constitutional right. That it exists as an important and, in a sense, fundamental light closely identified with the characteristics of any free society, cannot be challenged. The making of an order by way of injunction restraining a person from travelling out of the jurisdiction of the State, whether confined to travelling for a particular purpose or for a particular period, constitutes a major restriction of such right to travel, placing the right in actual abeyance.
 The questions raised by these submissions obviously are questions as to whether there can be a reconciliation between the right to life of the unborn child and the right to travel of its mother, and if there can, by what principles such reconciliation must be applied.
Right to travel
 I accept that where there exists an interaction of constitutional lights the first objective of the courts in interpreting the Constitution and resolving any problem thus arising should be to seek to harmonise such interacting rights. There are instances, however, I am satisfied, where such harmonisation may not be possible and in those instances I am satisfied, as the authorities appear to establish, that there is a necessity to apply a priority of rights.
 Notwithstanding the very fundamental nature of the right to travel and its particular importance in relation to the characteristics of a free society, I would be forced to conclude that if there were a stark conflict between the right of a mother of an unborn child to travel and the right to life of the unborn child, the right to life would necessarily have to take precedence over the right to travel. I therefore conclude that the submission made that the mother of the unborn child had an absolute light to travel which could
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 not be qualified or restricted, even by the vindication or defence of the right to life of the unborn, is not a valid or sustainable submission in law.
 Furthermore, for the reasons set out by me earlier in this judgment concerning the ample powers of the Court, even in the absence of legislation, to vindicate and defend the right to life of the unborn, I reject also the submission that the power of the Court to interfere with the right to travel of the mother of an unborn child is in any way limited or restricted by the absence of legislation, except in so far as such absence of legislation may be a relevant factor on the questions of ineffectiveness or futility of the granting of orders restricting travel.
 The order made in the High Court in this case was an order prohibiting the travelling by the mother of the unborn child outside the State for a period of nine months. At the commencement of the submissions made on behalf of the Attorney General it was indicated that the Attorney General no longer sought to stand over that precise order but was content instead, if the Court concluded that a restriction on the right to travel could and should be applied, that it would be confined to an injunction restraining the mother from travelling outside the State for the purpose of having an operation of abortion carried out.
 It was stated by counsel on behalf of the Attorney General that whilst the Attorney General was in this case seeking the more limited order of restraining travel, not in general but for the purpose of having an abortion performed, he did not concede that the more extensive order might not be appropriate in another case.
 It is a principle applicable to the making of orders by the courts by way of injunction that the Court should avoid making a futile or unenforceable order. That principle would prima facie apply to injunctions made in order to protect constitutional rights in the same way as it applies to injunctions made in the protection of rights arising under private law. Furthermore, the duty which is imposed upon the State under the terms of Article 40, s.3, sub-s. 3 of the Constitution which is being discharged by the courts in granting injunctions in the context with which I am now concerned, is a duty to vindicate and defend the right of the unborn to life 'as far as practicable.' This duty, with that qualification, must it seems to me necessarily apply in any event to the discretions vested in the Court the principle that it cannot and should not make orders which are futile, impractical or ineffective.
 It is therefore necessary to examine the submissions made that orders, either in the form made in the High Court in this case or even in the more limited form now contended for by counsel on behalf of the Attorney General, are orders which are so incapable of supervision or enforcement that they must be deemed to be futile and, therefore, never orders which can

[1992]
1 I.R.
The Attorney General v. X
Finlay C.J.
59
S.C.
 properly be made by the courts.
 I would accept that in a great number of instances, living in a country which has a land frontier and in an age which has such wide and varied facilities of travel, the making of orders restraining an individual from travelling out of the jurisdiction either for a specified time or for a specified purpose would be impossible to supervise and impossible to enforce except in the negative sense of possible imposition of punishment or sanctions after the order had been disobeyed. The imposition of such penalties, except to the extent that they might provide a deterrent, would not be an effective defence of the right of the unborn to life.
 Whilst this is so, it is clear that in the instant case the orders made in the High Court, firstly, by way of an interim injunction and subsequently by way of a permanent injunction, were orders which until they were discharged by the ruling of this Court on appeal were wholly effective to achieve the purpose for which they were made. The fact that they were so effective was entirely due to the strikingly commendable attitude of all of the three defendants in this case, notwithstanding the anguish which they were suffering, of being willing and anxious to abide by the lawful orders of the court. It may, unfortunately, be true that a great number of people exist who would not have such a proper approach to the orders made by a court in pursuance of the defence of the right to life of the unborn.
 Having regard, however, to the obligation of the courts to vindicate and defend that right and to use every power which they may have in an attempt to achieve that objective I do not consider that it can be said that a mere expectation that a significant number of people may be unwilling to obey the orders of a court could deprive that court from attempting, at least, in appropriate cases to discharge its constitutional duty by the making of an injunction restricting, to some extent, the right to travel of an individual.
Issues which arose under European Law
 It was submitted on behalf of the defendants as a further alternative to all other submissions that even if the orders restraining the first defendant from leaving the jurisdiction for the purpose of having an abortion carried out, were permissible under Irish constitutional law, they were prohibited by European law as being in breach of Article 59 of the Treaty of Rome, which effectively provides a freedom for persons to travel from one Member State to another for the purpose of availing of a service in that other Member State, the performance of the operation of abortion being, within the meaning of European law, such a service. A prohibition on that right, it was
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 submitted would have been in conflict with Directive 73/148/EEC. In the High Court this submission was disputed on behalf of the Attorney General by reference to Article 8 of the Council Directive 73/148/EEC, which provides that:â€”
 "Member States shall not derogate from the provisions of this Directive save on grounds of public policy, public security or public health."
 It was submitted that the Eighth Amendment and the legal consequences which flow from it, including the jurisdiction of the courts to prohibit persons from leaving the country to obtain an abortion, amounted to a derogation by Ireland from those principles which is permitted on the grounds of public policy. The learned trial Judge was not requested to make any reference of that issue to the European Court of Justice under Article 177, and was not, of course, as a court of first instance obliged to make such a reference. He concluded that the amendment and the legal consequences did constitute such a derogation and that the making of such an order would not be inconsistent with European law. Article 177 of the Treaty of Rome provides as follows:â€”
 "The Court of Justice shall have jurisdiction to give preliminary rulings concerning:
 (a) the interpretation of this Treaty;
 (b) the validity and interpretation of acts of the institutions of the Community;
 (c) the interpretation of the statutes of bodies established by an act of the Council, where those statutes so provide.
 Where such a question is raised before any court or tribunal of a Member State, that court or tribunal may, if it considers that a decision on the question is necessary to enable it to give judgment, request the Court of Justice to give a ruling thereon.
 Where any such question is raised in a case pending before a court or tribunal of a Member State, against whose decisions there is no judicial remedy under national law, that court or tribunal shall bring the matter before the Court of Justice."
 In a judgment delivered by me in  Avonmore Creameries Ltd v. An Bord Bainne Co-Operative Ltd  (Unreported, Supreme Court, 21st March, 1991), with which McCarthy J. and O'Flaherty J. agreed, I set out the consequences of that Article in so far as they affected the Supreme Court as a court of ultimate appeal, in the following terms:â€”

[1992]
1 I.R.
The Attorney General v. X
Finlay C.J.
61
S.C.

 "In any case where a judge of first instance has, as he is clearly entitled to do, reached a decision on one or more questions of European Community law coming within the categories mentioned in Article 177 of the Treaty, this Court as a final court of appeal cannot affirm, vary or reverse such a decision, but must, if the resolution of such questions is necessary to enable it to give its judgment, refer those questions for a preliminary ruling to the Court of Justice of the European Communities pursuant to Article 177. If, of course, this Court decides that the resolution of such questions is not necessary to enable it to give judgment in the case, then, no reference is made. In either event, it is not appropriate for this Court to express any view on issues of European Community law arising in this manner, except for the particular instance where it may conclude that what was alleged to be an issue of EC law is in fact incapable of any but one resolution, and has so clearly been determined."
 In this case the Court has decided the question at issue in the case without reference to the submissions which were, of necessity, alternative submissions made under European law. No decision on any question of European law is therefore necessary to enable the Court to give its judgment. In these circumstances, I am satisfied that there can be no question of referring any question of such law to the Court of Justice of the European Community pursuant to Article 177, as there is no provision in that code for the determination by that court of any question of law as a moot at the instance of a national court.
 In  Doyle v. An Taoiseach  [1986] I.L.R.M. 693, Henchy J. delivering judgment in this Court, with which the other members of the Court agreed, stated as follows, at p. 714 of the report:â€”
 "I consider that a decision on a question of Community law as envisaged by Article 177 of the Treaty of Rome is not necessary to enable this Court to give judgment in this case. Just as it is generally undesirable to decide a case by bringing provisions of the Constitution into play for the purpose of invalidating an impugned law when the case may be decided without thus invoking constitutional provisions, so also, in my opinion, should Community law, which also has the paramount force and effect of constitutional provisions, not be applied save where necessary for the decision in the case."
 Apart from the practical time scale difficulties of obtaining a ruling by way of preliminary ruling from the Court of Justice of the European Community, pursuant to Article 177 of the Treaty, in time for the due resolution of the problems arising in this case, it is consistent with the
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 jurisprudence of the Court that there being a ground on which the case can be decided without reference to European law, but under Irish law only, that method should be employed.


Hederman J.

 5th March, 1992


 I agree with the judgment delivered by the Chief Justice regarding the right of the Attorney General to institute these proceedings. Once the matter was brought to his attention he was obliged in the discharge of his office to bring the matter immediately to the attention of the court. It was his duty to ascertain as quickly and as fully as he could the facts of this particular case but the decision on whether the girl should be allowed to have an abortion was exclusively a matter for the court.
 I also agree that though the Oireachtas had not enacted any law purporting to regulate the manner in which the right to life of the unborn and the right to life of the mother referred to in the Eighth Amendment should be reconciled, the Court has jurisdiction to make such orders as it thinks proper to give effect to the Amendment. In the absence of legislation not in conflict with the Constitution it must fall to the Court pursuant to Article 40, s. 3, sub-s. 3 to reconcile the conflict between the right to life of the unborn and the right to life of the mother.
The nature and effect of the Eighth Amendment
 Counsel for the defendants submitted that as parents and as a family the defendants are entitled to pursue a decision "made in conscience" after the alleged rape of their daughter who became pregnant. He submitted that the case comes down to a matter of law; of interpretation of the Eighth Amendment and the rights of the first defendant in the title. He further submitted she has rights under the Constitution to do what she decided to do, i.e. to go to England for the purpose of having an abortion. He submitted that there was no guidance to define the equal rights to life of the mother with the unborn and submitted that the trial judge purported to define a clear rule of law from the Amendment. He further submitted that the Court, in determining the mother's rights under the Eighth Amendment, should have regard to the decisions of this Court in  G. v. An Bord UchtÃ¡la  [1980] I.R. 32;  McGee v. The Attorney General  [1974] I.R. 284 and in particular pp. 318/319 of that judgment and  Norris v. Attorney General  [1984] I.R. 36. Counsel also submitted that the manner in which the law was to be applied should be as set out in  Rex v. Bourne  [1939] 1 K.B. 687.
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 In that case a fifteen year old girl became pregnant as a result of a violent rape. A surgeon of the highest skill, without fee, performed the operation of abortion. He was subsequently tried under s. 58 of the Offences against the Person Act, 1861. The jury were directed that it was for the prosecution to prove beyond reasonable doubt that the operation was not performed in good faith for the purpose only of preserving the life of the girl. The surgeon had not got to wait until the girl was in peril of immediate death but it was his duty to perform the operation "if a doctor using his best judgment comes to the opinion that the continuance of the pregnancy will endanger the life of the mother or make her a physical or mental wreck, he is not only entitled but it is his duty to perform the operation, and the operation will not. be unlawful." Counsel in this case accepted that if the consequences of the continued pregnancy would be to make the patient a physical and mental wreck, that fact alone would not suffice to justify an abortion. He submitted that the true test is, "as a matter of probability, is there a real or substantial risk of the right to life of the mother?" This test, he submitted, the learned High Court judge had not applied. He further submitted that the Eighth Amendment does not give the absolute right to life to the unborn child or to the mother. "The two rights are juxtaposed as equal." The Amendment recognises the conflict which may arise and require reconciliation. Explicit in the Amendment is the duty to defend and vindicate that right, i.e. the right of the unborn. He submitted that the "real or substantial risk to the life of the mother" is a test which is consistent with the Eighth Amendment. If any other test is applied it would not be right for the courts to second-guess the decision of the parents which was justified by the evidence in this case. He further submitted that if a court were to adopt a higher test than that, then there is not an adequate protection of the mother as that would be in breach of her equal right to life and such a decision would be contrary to the common good. If the test is immediate danger he submitted it was not an adequate protection of the mother's equal right to life. The learned trial judge, he submitted, resolved the question by putting too great an emphasis on the risk to the unborn against the risk to the health of the mother, as in this case, on his submissions, the risk of death of the mother is "real and substantial". Because the learned trial judge held that the risk is much less and of a different order of magnitude to that of the mother, therefore he says that the risk to the mother must always be less than the risk to the unborn. He submitted that the life of the unborn is "putative", if there is no life for the mother, then there is no life for the unborn. The unborn life he submitted,"is contingent" on the life of the mother and justifies the tests that he submits should apply to the mother's right to life.
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The evidence on which the above submissions were made
 In an affidavit sworn on the 10th February, 1992, the mother of the girl, the third defendant, in the course of her affidavit stated that the first defendant was born on the 15th July, 1977; that on the 22nd January, 1992, the first defendant complained to her and to her husband that she had been sexually abused for over eighteen months by a close male friend of the family and that on the 7th December, 1991, she "had been raped" by this man. On the 4th February it was medically confirmed that the first defendant was nine weeks pregnant. She said that on discovering she was pregnant her daughter was extremely upset and distraught and informed both her and her husband that she wanted to kill herself by throwing herself down the stairs. She also stated that both herself and her husband were also extremely upset. She said that as a family they went through the options available; that her daughter had been through a harrowing experience, having been raped by a person who had sexually abused her over a period of time. The daughter emphatically stated she felt no love for the child. The daughter also expressed the view that were she to have the baby she would not be able to look at its face when it was born, but at the same time felt that she could not give up the child for adoption lest it would suffer the same fate as she had at the hands of the man who had abused her. The mother went on to depose:â€”
 "We discussed the possibility of termination of her pregnancy and the first defendant was totally in agreement with the suggestion. I say and believe that both myself and the second defendant (the father) felt that in the circumstances of the case it was the best option and the option that would serve our daughter's welfare to the greatest extent."
 She went on to depose that arrangements were made to travel to London for the termination of the pregnancy but prior to the time set for the operation the husband was in contact with the gardaÃ in Dublin and was informed over the telephone of the making of the orders of the High Court. Immediately all plans in relation to the termination of the pregnancy ceased and the family returned to Ireland. Continuing her deposition the mother avers that the family:â€”
 "truly believes that the best course of action in the interests of the first defendant is to terminate her pregnancy."
 She said that she and her husband were fearful of their daughter's mental health if she had to bring the pregnancy to full term and further that, while returning from London her daughter said that she wanted to throw herself under a train. The daughter felt she had put the parents through a lot of
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 difficulty because of her situation and would rather be dead than continue as she was. She said that the daughter is clear in her own mind and "has repeated to us on a number of occasions because of the circumstances of its conception. I this deponent and the second defendant herein are extremely fearful that she may suffer a complete mental breakdown if a termination does not take place. I believe because of the distress and difficulty the first defendant was experiencing on her return to Ireland . . . we brought her to a clinical psychologist for counselling" and the deponent exhibits the opinion of the psychologist.
 A member of the gardaÃ swore an affidavit on the 5th February, 1992. He deposes that he first became aware of these events on Friday the 31st January, 1992, when informed by a woman garda and was present at a garda station on the 3rd February, 1992, when the first defendant gave a detailed statement of alleged indecent assaults and alleged rape. He further averred that the first defendant, while making the statement, said she feared she would not be believed as the person whom she named in the statement is an adult and much older than she. After the interview the mother of the first defendant mentioned the possibility of the use of D.N.A. "fingerprinting"to assist in corroboration of the matters of which the daughter complained. On enquiries the garda was satisfied that such testing could not be carried out on a foetus in the womb. On the 4th February the deponent was informed by a doctor that the first defendant was pregnant. The garda was also informed by the mother that the family had discussed the possibility of ending the pregnancy and asked him if they were to decide to take this course, would it be possible to arrange a person to attend or be present in England to carry out tests on the foetus for the purpose of corroboration. On making enquiries the garda was informed that any such evidence by way of D.N.A. "fingerprinting" in the circumstances described, would be illegal, unconstitutional and not admissible in evidence. On the 5th February he telephoned the defendants' household and informed them of the advice he had received. Both parents were disappointed and distressed. The mother then informed the detective that all three of the defendants were going to England on the following day.
 A woman garda also made a deposition on the 6th February, 1992. She deposed that on the 30th January she was contacted by the same doctor, attached to a sexual assault unit to the effect that the presence of a garda was required at the unit. There she saw all three defendants and ultimately on the 3rd February took a detailed statement from the first defendant in the presence of her mother.
 In the High Court on the 11th February, 1992, the garda was sworn for the purpose of being examined by counsel for the defendants. In the course
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 of her corss-examination she stated that when she met the first defendant while in the sexual assault unit, she told the witness that she thought about running away; that would be the end of the matter. She also stated:â€”
 "She did not say in my presence that she thought about killing herself but did say she was looking at ways out of this particular situation and thought about running away."
 That was on the Thursday. On the following morning the witness was with the first defendant for approximately five hours. She said the first defendant seemed fairly withdrawn but that when she did talk she was very specific about what she said. The defendant said:â€”
 "I wish this was all over. Sometimes I feel like throwing myself down the stairs."
 A clinical psychologist practising in Ireland since 1979, with six years experience in child psychology, but not a medical practitioner, was called by counsel for the defendants. His report had already been exhibited. He examined the first defendant on 7th February at the request of her parents. In the course of this report he states:â€”
 "She seemed almost in a trance and she herself stated that she could not believe this was happening to her. While she told me she had been crying on her own she hides her feelings deliberately from her parents in order to protect them from further distress. Her vacant expressionless manner suggests she is coping with this appalling crisis in her life by denial of her emotions. For this reason she did not seem depressed, but I fear that when her feelings surface she will face a psychological crisis.
 She coldly expressed a desire to solve matters by ending her life. In this withdrawn state, she is capable of such an act, not so much because she is depressed, but because she could calculatingly reach the conclusion that death is the best solution. As her pregnancy proceeds, the psychological damage of carrying a child that she has emotionally rejected, and which she blames for the ruination of her life could be considerable. She is only too aware that her schooling will suffer, that she will have to repeat a year and lose her friends. Her sense of being a victim, and of self blame will increase. There is no doubt in my mind that the damage of this pregnancy to her mental health is going to be devastating."
 In the course of replies to questions during the High Court hearing he stated:â€”
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 "I was asked to see her (the first defendant) with one specific question to be answered â€” what was her emotional state given the recent events? My assessment was on that alone."
 He said he found the child strangely distanced from her emotions . . . she did not seem depressed but seemed almost calculatingly rational about her state.
 "This is what disturbed me most of all, that she was able to talk about not wishing to put her parents through more of thisâ€” 'I thought about not putting my parents through more, it would be better to end it now than nine months more. It is hard to understand . . . it is hard at fourteen to go through nine months'."
 He was asked "Have you met adolescent teenagers who are a danger to themselves?"
 Answer: "I have, as have all psychologists and people who work in this area. I have had patients who have unfortunately taken their lives."
 Question: "Could I put it like this, is this a constant element of your experience?"
 Answer: "It is always a constant worry with depressed people but in this particular case I felt it was something I would have to protect myself against . . . I wanted to speak to the parents on their own. I decided I could not risk leaving her on her own in a waiting room. Professionally I could not take that risk. I brought her into the room and sat her behind the parents while I was talking to them."
 Later the witness said:â€”
 "She is in a crisis but I don't think she has realised the full emotional impact of that. Currently the pregnancy for her is 'a pain'. A pain is all she is aware of. If she was aware of more she might become panicky about the situation she was in."
 The witness went on to say:â€”
 "She did not state an intention of how she would do it (suicide). Simply I concluded it. That is why I used the term 'clearly to me ending her life might end her parents' problems'."
 Question: ". . . This morning the detective said that on the 30th January he was at the home of the first defendant for a number of hours and heard her remark that she would throw herself down the stairs. Does that reflect what you found in the interview?"
 Answer: "That certainly is one of the kinds of behaviour I would have seen as a risk with this girl."
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 Question: "The final sentence of your report â€” 'There is no doubt in my mind the damage of this pregnancy to her mental health is going to be devastating."
 Answer: "Yes."
 Question: "Can you express to my Lord the dimensions of this?"
 Answer: "It is all hypothetical at present. I am willing to stand over my statement. This girl is going through a traumatic episode and the pregnancy will involve further trauma which will be permanent damage to her state. For example, there is a high level of guilt and confusion within the child . . . That wonderment . . . that confusion is going to persist and this is going to go on and on and on and even after there is no real end to the concern . . . this kind of concern is something we must bear in mind in the case of this girl. Her state, as I saw it, was suggesting that she was going to go through this kind of distress for years to come."
 Later, he was asked:â€”
 Question: "In relation to her parents, is there a well-founded relationship with her parents so far as you could establish?"
 Answer: "Yes, and one of the things she said, perhaps three times â€” 'I don't know why I kept it to myself so long. I should have told them more.' In the same context â€” 'I should not be putting them through this. I cannot be putting them through this . . . I cannot put them through more. I have put them through enough'."
 Question: "We know the parents and the first defendant resolved that they would deal with this by going to London and getting a termination of the pregnancy. If that were not to occur now, would it have an effect on her? Would you be able to answer?"
 Answer: "I believe we are in a dilemma whatever happens this child now. The damage â€” and it is a question of minimising the damage. It was my belief minimising it would be best achieved by minimising the episode, by putting some certainty into her life."
 Question: "Can you say the effect to which that uncertainty affects her mental stability?".
 Answer: "She seems to be a bright child, I did not do any testing to confirm this, but she seemed also to be under-achieving. I felt she has potential and that is going to suffer. She herself is only too aware. She is going to miss a year, be kept down in school and be harmed socially as a result, as well as academically."
 In cross-examination the psychologist said:â€”
 "My recommendation would be she was not safe unless under supervision. I would have thought, given the state which I found her
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 in, in-patent treatment would be essential. I don't think the parents can offer 24-hour supervision."
 The witness also said that in the last two years he had come across about half a dozen girls under seventeen who were pregnant. Two went for adoption, two for termination, the other three he did not know what happened. One was fifteen, nearly sixteen, the other two in their sixteenth year and another had a child under seventeen. Two of the pregnancies were as a result of incest, three by boyfriends but the girls were under age and another was by an uncle. When asked "have you ever had a patient say she would in effect destroy herself because she had become pregnant in this way?" he answered:
 "Not within the age-range I am talking about. I have had wives say they would not tolerate another pregnancy from a man they detested. The specific situation relating to the first defendant. No."
 Question: "As far as her physical health is concerned, insofar as it is within your competence, how would you describe that to the court, her physical well-being, her psychological well-being?"
 Answer: "I saw her probably at her weakest. She had been vomiting for four days and had not kept food down. She was in pain. I was concerned about her physical state and was relieved when told by her parents she had been admitted to the hospital and placed in a situation where she could be fed. She was pale, wan and weak-looking."
 Question: "Apart from that, from an ordinary physical prospect, did you see her life as being in danger?"
 Answer: "I don't think I am competent to talk about whether her life was in danger from the pregnancy. That is best asked of the people supervising her. If she went on vomiting I don't think I need to be an expert to say it would endanger her health. She had not been able to hold anything down for four days."
 Later the witness was asked:â€”
 Question: "Is it your professional view that she would destroy herself if matters continue as they are?"
 Answer: "I would not have taken it on myself to leave that girl alone in the state I saw her."
 Question: "But you only dealt with similar traumatic experience with slightly older girls where a pregnancy obviously ran full term?"
 Answer: "In Stafford I once left a distressed girl on her own. She ran away. It took the police a day and a half to find her. I was chastened by that experience, never to take a risk with anybody emotionally disturbed. I did
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 feel she would pose a risk if I left her on her own."
 Question: "How would she be at risk?"
 Answer: "It depends how long we protract this trauma for her."
 Question: "Do I take it therefore that she in effect would commit suicide if there was not a termination or abortion?"
 Answer: "I feel she might commit suicide or decide to terminate it herself by throwing herself down the stairs or something like that. That is the kind of thing that happened in previous cases I dealt with where girls attempted to gain abortion."
 Question: "Is that more prevalent when pregnancy is just confirmed or might it lessen if the matter is not ended?"
 Answer: "It often increases because you can feel the kicking of the child inside you and you perhaps become more aware of the pregnancy. At present there are no physical symptoms. The child just feels pain."
 The fact that this girl is pregnant clearly proves that somebody is guilty of unlawful carnal knowledge of a girl under the age of fifteen years. The proof of such an offence does not depend on the absence of consent of the girl. So far as the allegation of rape is concerned it must for the purpose of this case remain an allegation as neither the High Court nor this Court can decide whether or not there was a rape by the person alleged by the first defendant or any person.
The law
 The case on behalf of the defendants has not been presented on the basis that a rape would justify an abortion.
 The Eighth Amendment to the Constitution of Ireland is contained in Article 40, s. 3, sub-s. 3 and reads as follows:â€”
 "The State acknowledges the right to life of the unborn and, with due regard to the equal right to life of the mother, guarantees in its laws to respect, and, as far as practicable, by its laws to defend and vindicate that right."
 Article 40, s. 3, sub-s. 3 is preceded by Article 40, s. 3, sub-s. 2 which states:â€”
 "The State shall, in particular, by its laws protect as best it may from unjust attack and in the case of injustice done, vindicate the life, person, good name and property rights of every citizen."
 In interpreting any Article in the Constitution the Court must give to the words in that Article their ordinary meaning with due regard to the other
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 Articles of the Constitution.
 In the decision of this Court in  McGee v. Attorney General  [1974] I.R. 284 at p. 315, Walsh J. stated his opinion that by virtue of the terms of Article 40, s. 3 of the Constitution, the State had the positive obligation to ensure by its laws as far as is possible (relying on the Irish text of the Constitution) that a married woman should have available to her a means which would prevent a conception which was likely to put her life in jeopardy over and above the ordinary risks inherent in pregnancy. The reference to s. 3 of Article 40 was a reference to the general obligation undertaken by the State to vindicate the life of its citizens and indeed to protect their lives, and would be applicable to all lives which would require protection in particular circumstances. The context in which it arose in  McGee's  case was the context of prevention of the creation of life. That is legally, morally and psychologically different from acts interfering with a life already created. But that constitutional provision could also be invoked in circumstances where a life had already been created as was pointed out by Walsh J. at p. 312 of the same report. The application of the provision, and the nature of the form of application adopted by the State to honour its guarantees must necessarily depend upon the particular circumstances of every case in which it is sought to invoke the Article in question. It would be a mistake to think that Article 40, s. 3, sub-s. 2 or the Eighth Amendment refer only to the creation or destruction of life. It appears to me that they can also be invoked to deal with other situations, and might be invoked by the mother of an unborn child or others to protect it from injury by adverse environmental conditions, the use of various toxins in the air and other health or life threatening situations. It is a protection which all lives may invoke or have invoked on their behalf. Article 40, s. 3, sub-s. 2 as invoked in the  McGee case could have been equally invoked at the time for the protection of an unborn life, as if, for example, Mrs. McGee had been pregnant and was in some way being deprived of some procedure or other treatment or medicines, the absence of which would threaten the life of the child she was carrying. The Eighth Amendment to the Constitution was quite clearly designed to prevent any dispute or confusion as to whether or not unborn life could have availed of Article 40 as it stood before the Eighth Amendment. The Eighth Amendment made it clear, if clarity were needed, that the unborn life was also life within the guarantee of protection. It went further, and expressly spelled out a guarantee of protection of the life of the mother of the unborn life, by guaranteeing her life equality â€” equality of protection, to dispel any confusion there might have been thought to exist to the effect that the life of the infant in the womb must be saved even if it meant certain death for the mother. The death of a foetus may be the indirect
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 but foreseeable result of an operation undertaken for other reasons. Indeed it is difficult to see how any operation, the sole purpose of which is to save the life of the mother, could be regarded as a direct killing of the foetus, if the unavoidable and inevitable consequences of the efforts to save the mother's life leads to the death of the foetus. But like all examples of self-defence, of which this would be one, the means employed to achieve the self-protection must not go beyond what is strictly necessary. The most significant aspect of the provisions of Article 40, s. 3 and of the Eighth Amendment is the objective of protecting human life which is the essential value of every legal order and central to the enjoyment of all other rights guaranteed by the Constitution. The constitutional provisions amount to a dedication to the fundamental value of human life. The Eighth Amendment establishes beyond any dispute that the constitutional guarantee of the vindication and protection of life is not qualified by the condition that the life must be one which has achieved an independent existence after birth. The right of life is guaranteed to every life born or unborn. One cannot make distinctions between individual phases of the unborn life before birth, or between unborn and born life. Clearly the State's duty of protection is far reaching. Direct State interference in the developing unborn life is outlawed and furthermore the State must protect and promote that life and above all defend it from unlawful interference by other persons. The State's duty to protect life also extends to the mother. The natural connection between the unborn child and die mother's life constitutes a special relationship. But one cannot consider the unborn life only as part of the maternal organism. The extinction of unborn life is not confined to the sphere of private life of the mother or family because the unborn life is an autonomous human being protected by the Constitution. Therefore the termination of pregnancy other than a natural one has a legal and social dimension and requires a special responsibility on the part of the State. There cannot be a freedom to extinguish life side by side with a guarantee of protection of that life because the termination of pregnancy always means the destruction of an unborn life. Therefore no recognition of a mother's right of self-determination can be given priority over the protection of the unborn life. The creation of a new life, involving as it does pregnancy, birth and raising the child, necessarily involves some restriction of a mother's freedom but the alternative is the destruction of the unborn life. The termination of pregnancy is not like a visit to the doctor to cure an illness. The State must, in principle, act in accordance with the mother's duty to carry out the pregnancy and, in principle must also outlaw termination of pregnancy.
 The State's obligation is to do all that is reasonably possible having regard to the importance of preserving life.
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 In the sphere of criminal law, in the Offences against the Person Act, 1861, the penalty for unlawful termination of pregnancy can be life imprisonment. This is what might be thought to be the endeavour to achieve the objective by deterrents which have not proved, where similar statutory provisions apply, to have done much to save lives. Therefore in Article 40, s. 3, sub-s. 3 of the Constitution the State has not confined itself by any means to the field of penal law by relying upon punitive provisions. Obviously to succeed in saving a life is of far greater benefit than the infliction of punishment for the destruction of that life. The State therefore can be obliged to take positive action to intervene to prevent an imminent destruction of life and one obvious way is by a restraining order directed to any person who is threatening the destruction of the unborn life where known to the State. That can include restraint of the mother of the child where she is the person or one of the persons threatening the continued survival of the life. In such a case the most appropriate person to move for such restraint is the Attorney General. One of his functions is to represent the public interest and to defend the public interest as has been recognised by this Court in its decisions in  The Attorney General (S.P.U.C.) v. Open Door Counselling Ltd.  [1988] I.R. 593 and  S.P.U.C. v. Grogan  [1989] I.R. 734. When the protection of the courts is invoked it will only be granted where the life to be protected is within the jurisdiction of the Courts, or the threat lies within the jurisdiction and the persons sought to be restrained are also within the jurisdiction of the courts.
 If that involves restraint upon the removal of the protected life from the jurisdiction it necessarily involves the restraint of the movement of the pregnant woman. A restraint upon leaving the territory of the jurisdiction of the courts would in the ordinary way be a restraint upon the exercise of the constitutional right to travel but the competing right is the preservation of life and of the two the preservation of life must be deemed to be paramount and to be sufficient to suspend for at least the period of gestation of the unborn life the right to travel. This is much less a diminution of constitutional rights than the irrevocable step of the destruction of life. With regard to the principles applicable to competing constitutional rights see the judgments of this Court in  The People (Attorney General) v. O'Brien  [1965] I.R. 142;  Quinn's Supermarket v. The Attorney General  [1972] I.R. 1 and The People v. Shaw  [1982] I.R. 1.
 It is to be noted that there are several other areas in which the right to travel can be restricted as for example a person who is on bail can be bound not to leave the jurisdiction without the permission of the court; persons who are wards of court cannot be taken out of the jurisdiction without the express permission of the court.
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 It is necessary to emphasise that the application before the High Court and this Court is not in the sphere of criminal law and there is no question of the imposition of punishment on anybody. I have already referred to the existing criminal law dealing with the unlawful termination of pregnancy within the jurisdiction. However lest it should be thought that that is the limit of the legislative powers of the State it should be borne in mind that the Oireachtas enjoys power to make laws of extra-territorial jurisdiction also as is set out in Article 3 of the Constitution and as has been upheld by this Court in the reference of the Criminal Law Jurisdiction Act, 1976. See In re Criminal Law (Jurisdiction) Bill, 1975  [1977] I.R. 129. If the State was of opinion that further penal provisions should be enacted it is quite within the competence of the Oireachtas to make the Irish criminal law applicable to acts committed outside the jurisdiction regardless of the law of the place of commission. This is a type of extra-territorial jurisdiction which is exercised to a greater or lesser degree by all our fellow member states in the European Community. For example, within our existing penal law, the offence of bigamy is triable within this jurisdiction no matter where the offence is committed.
 In the course of the arguments before this Court reliance was placed upon the ruling of the trial judge in  Rex v. Bourne  [1939] 1 K.B. 687 where he instructed the jury that if the object of the operation in that case was one made in good faith and had as its only purpose the saving of the life of the mother then it did not come within the term "unlawfully" as appears in the statute. It should be remembered however that that decision relied upon the Infant Life Preservation Act, 1929, as the judge said that the word"unlawfully" in the Act of 1861 imported the same meaning as that contained in the proviso to s. 1 of the Act of 1929 which imported a question of whether the act concerned was or was not done in good faith and for the purpose only of preserving the life of the mother. The Act of 1929 did not of course apply to this jurisdiction nor is there any similar provision. The Act of 1929 applied to cases where a child, who was born alive, was killed after it had an existence independent of its mother while under the Act of 1861 it is not necessary to prove that the child is capable of being born alive to establish the offence of what is popularly called a criminal abortion, although that term does not appear in the Statute. The killing acknowledged in the English Act of 1929 if adopted in this jurisdiction could lead to a charge of murder. At common law abortion was not treated as murder because by common law the definition of murder related only to the homicide of a person born alive although abortion as an offence also at one time was a capital offence. However the terms of the Constitution totally exclude any possible suggestion that the unborn fife is any less a human life
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 than a life which has acquired an existence independent of its mother. The common law definition of murder excluded the killing of an unborn child and on the other hand the common law dealing with the law of property could deem an unborn child to be "a life in being", for example, in the rule against perpetuities. While there has never been any court ruling in this jurisdiction on whether the successful defence in  Rex v. Bourne  [1939] 1 K.B. 687 would have been accepted as a correct interpretation of the Act of 1861, it is clear that the interpretation of the Constitution cannot be made to be dependent upon the provisions of a statute, particularly a statute which was passed almost a century before the Constitution itself was enacted. Even if one were to assume that the Bourne interpretation could be given in this jurisdiction to the statute it goes to the question of mens rea in a criminal case. It is also to be borne in mind that the learned judge in that case stated that "the desire of the woman to be relieved of her pregnancy is not justification".
 The Eighth Amendment does contemplate a situation arising where the protection of the mother's right to live has to be taken into the balance between the competing rights of both lives, namely the mother's and the unborn child's. Abortion as a medical procedure is unique in that it involves three parties. It involves the person carrying out the procedure, the mother and the child. It is inevitable that if the procedure is adopted the child's life is extinguished. Therefore before that decision is taken it is obvious that the evidence required to justify the choice being made must be of such a weight and cogency as to leave open no other conclusion but that the consequences of the continuance of the pregnancy will, to an extremely high degree of probability cost the mother her life and that any such opinion must be based on the most competent medical opinion available. In the present case neither this Court nor the High Court has either heard or seen the mother of the unborn child. There has been no evidence whatever of an obstetrical or indeed of any other medical nature. There has been no evidence upon which the courts could conclude that there are any obstetrical problems, much less serious threats to the life of the mother of a medical nature. What has been offered is the evidence of a psychologist based on his own encounter with the first defendant and on what he heard about her attitude and behaviour from other persons, namely the Garda SÃochÃ¡na, and her parents. This led him to the opinion that there is a serious threat to the life of the first defendant by an act of self-destruction by reason of the fact of being pregnant. This is a very extreme reaction to pregnancy, even to an unwanted pregnancy. But as was pointed out in this Court in  S.P.U.C. v. Coogan  [1989] I.R. 734 the fact that a pregnancy is unwanted was no justification for terminating it or attempting to terminate it. If there is a suicidal tendency then this is
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 something which has to be guarded against. If this young person without being pregnant had suicidal tendencies due to some other cause then nobody would doubt that the proper course would be to put her in such care and under such supervision as would counteract such tendency and do everything possible to prevent suicide. I do not think the terms of the Eighth Amendment or indeed the terms of the Constitution before amendment would absolve the State from its obligation to vindicate, and protect the life of a person who had expressed the intention of self-destruction. This young girl clearly requires loving and sympathetic care and professional counselling and all the protection which the State agencies can provide or furnish.
 There could be no question whatsoever of permitting another life to be taken to deal with the situation even if the intent to self-destruct could be traced directly to the activities or the existence of another person.
 It has not been argued that the words "having regard to the equal right of life of the mother" should be construed more widely than preserving the life of the mother and should be construed to be wide enough to include a situation where the best expert opinion is to the effect that the continuance of the pregnancy would be to make the mother a physical wreck. I do not think the word "life" in this context is to be construed any differently from the word "life" in the earlier part of the same Article though the State would be obliged to do all it reasonably possibly can to take steps to prevent anybody becoming a physical or a mental wreck, short of taking innocent life to achieve it. Fortunately the Court does not have to decide this matter now but has to decide the matter in the context of a threat of suicide. Suicide threats can be contained. The duration of the pregnancy is a matter of months and it should not be impossible to guard the girl against self-destruction and preserve the life of the unborn child at the same time. The choice is between the certain death of the unborn life and a feared substantial danger of death but no degree of certainty of the mother by way of self-destruction.
 On the vital matter of the threat to the mother's life there has been a remarkable paucity of evidence. In my opinion the evidence offered would not justify this Court withdrawing from the unborn life the protection which it has enjoyed since the injunction was granted.
 Since this hearing commenced the solicitors for the defendants sought particulars as to how the plaintiff would or could enforce the injunction preventing the first defendant from leaving the jurisdiction. In reply to these requisitions the Attorney General directed that counsel of his behalf should submit to the Supreme Court that in the event of its dismissing the appeal by the defendants that the Court should alter the order of the High Court insofar as it is unconditionally restraining the first defendant from leaving the jurisdiction (i.e. from leaving it under any circumstances or for any
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 purpose). Instead it is considered that it would be sufficient to make an order restraining her from leaving the jurisdiction for the purpose of having an abortion outside the State.
 In these new circumstances, unless the Court could make an injunction of the nature already granted by Costello J., prohibiting the defendant from leaving the jurisdiction, it could not effectively discharge its constitutional obligation of protecting the unborn life. If the defendants were to travel out of the jurisdiction and the first defendant had an abortion, the Court could only deal with the question of contempt of Court if the defendants returned to the jurisdiction, but could not restore the unborn life. Therefore this Court should not grant the injunction at (b) in the terms now sought by the Attorney General.
 I would uphold the order of the High Court at paragraphs (a) and (c) of his order and would make no order in respect of paragraph (b).

McCarthy J.
 The facts of this matter have been fully set out in the judgment of the Chief Justice.
 (1) The role of the Attorney General
 In  S.P.U.C. v. Coogan  [1989] I.R. 734, this Court held that any party who had a bona fide concern and interest, which interest connoted proximity or an objective interest, in the protection of the constitutionally guaranteed right to life of the unborn had sufficient standing to invoke the jurisdiction of the courts to take such measures as would defend and vindicate that right, affirming its view as expressed in  The Attorney General (S.P.U.C.) v. Open Door Counselling Ltd  [1988] I.R. 593 at page 623. I disagreed with the conclusion in Coogan's case since I did not consider the point to have been decided in the Open Door case. I accept the law as stated by the majority in Coogan's  case. All the judgments identified the Attorney General as the person appropriate to call in aid the courts to enforce the right of the unborn; in  S.P.U.C. v. Grogan  [1989] I.R. 753, this Court endorsed the earlier decision. In my judgment in  Coogan's  case at p.751 I observed that "If, as submitted on behalf of the Society, the whole nature and quality of Irish society is affected by the right, it would appear to be a public right, ordinarily in the province of the Attorney General". It is beyond question that the Attorney General is empowered to invoke the guarantee. If, as in this case, the termination of pregnancy is imminent, and the prospective mother is leaving or has left the jurisdiction for that purpose, in my view the Attorney
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 General is constitutionally entitled to apply to the court to make such order as is necessary and appropriate. It is a power, function and duty imposed on him by the Constitution.
 (2) The guarantee
 Article 40, s.3, sub-s. 3 provides:â€”
 "The State acknowledges the right to life of the unborn and, with due regard to the equal right to life of the mother, guarantees in its laws to respect, and, as far as practicable, by its laws to defend and vindicate that right."
 In the course of this appeal some discussion took place as to the version of this sub-section in the Irish language and, in particular, in respect of the phrase "sa mhÃ©id gur fÃ©idir Ã©" which in English is stated "as far as practicable". A like discussion arose in  O'Donovan v. The Attorney General [1961] I.R. 114 and  In re The Electoral (Amendment) Bill, 1961  [1961] I.R. 169. It was there considered that in the context of Article 16, s.2, sub-s 3, like but not identical words in English and identical words in Irish did not contain any material discordance. Despite the fact that there have been instances of the courts adverting to the Irish text in order to construe that in English, the debate on this being conducted in English, I have some difficulty in identifying the conflict referred to in Article 25, s.5, sub-s 4 as the circumstance under which the Irish text shall prevail. Historically, the Irish text is a translation of that in English.
 If there be a hierarchy of constitutional rights, as argued by the Attorney General, it is, perhaps easier to compare two of them rather than to identify the level of each particular right. This is all the more so since the catalogue of unenumerated rights remains incomplete. Life itself, although until 1990 qualified as a fundamental right (see s. 1 of the Criminal Justice Act, 1990, and Article 13, s.6 of the Constitution), would appear to rank at the top of the scale. I would prefer to seek harmony between the various rights guaranteed and to reconcile them to each other rather than to rank one higher than another. True in  The People v. Shaw  [1982] I.R. 1 Griffin J., with whom Henchy and Parke JJ. agreed, said:â€”
 "If possible, fundamental rights under a Constitution should be given a mutually harmonious application, but when that is not found possible, the hierarchy or priority of the conflicting rights must be examined, both as between themselves and in relation to the general welfare of the society. This may involve the toning down or even the
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 putting into temporary abeyance of a particular guaranteed light so that, in a fair and objective way, the more pertinent and important right in a given set of circumstances may be preferred and given application."
 Kenny J., at p. 63, of the report said:â€”
 "There is a hierarchy of constitutional rights, and, when a conflict arises between them that which ranks higher must prevail. This is the law for the exercise of all three powers of Government and flows from the conception that all three powers must be exercised to promote the common good: see the preamble to the Constitution. The decision on the priority of constitutional rights is to be made by the High Court and, on appeal, by this Court. When a conflict of constitutional rights arises, it must be resolved by having regard to (a) the terms of the Constitution, (b) the ethical values which all Christians living in the State acknowledge and accept, and (c) the main tenets of our system of constitutional parliamentary democracy."
 I find some conflict between these two statements because of some possible lack of objectivity identified in the latter. Walsh J. at p. 39 concluded that on the evidence there was no basis for the belief which might have justified the preferring of the right to life of one of the victims to the right to liberty of the accused. In the Court of Criminal Appeal (O'Higgins C.J., Finlay P. and McMahon J.), the court was satisfied "that, if it needs to be excused, the interference with the applicant's right to liberty is amply excused by the circumstance that the paramount and primary purpose for continuing his detention was the hope of saving the life of the woman from imminent peril." Disregarding what might have happened in  Shaw's  case if he had access to a court during his detention, the words I have quoted from the judgment of McMahon J. in the Court of Criminal Appeal do indicate not, I suggest, a hierarchy of rights but, rather, the reconciliation of them.
 The right of the girl here is a right to a life in being; the right of the unborn is to a life contingent; contingent on survival in the womb until successful delivery. It is not a question of setting one above the other but rather of vindicating, as far as practicable, the right to life of the girl/mother (Article 40, s.3, sub-s. 2), whilst with due regard to the equal light to life of the girl/mother, vindicating, as far as practicable, the right to life of the unborn. (Article 40, s.3, sub-section 3). If the right to life of the mother is threatened by the pregnancy, and it is practicable to vindicate that light, then because of the due regard which must be paid to the equal right to life of the mother, it may not be practicable to vindicate the right to life of the unborn. What then does "threatened" mean? The learned trial judge identified the question
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 in these words:â€”
 "What the court, therefore, is required to do is to assess by reference to the evidence the danger to the life of the child and the danger that exists to the life of the mother. I am quite satisfied that there is a real and imminent danger to the life of the unborn and that if the court does not step in to protect it by means of the injunction sought its life would be terminated. The evidence also establishes that if the court grants the injunction sought there is a risk that the defendant may take her own life. But the risk that the defendant may take her own life if an order is made is much less and is of a different order of magnitude than the certainty that the life of the unborn will be terminated if the order is not made. I am strengthened in this view by the knowledge that the young girl has the benefit of the love and care and support of devoted parents who will help her through the difficult months ahead. It seems to me, therefore, that having had regard to the rights of the mother in this case, the court's duty to protect the life of the unborn requires it to make the order sought."
 In my judgment, this was an incorrect approach to the problem raised by the terms of the Eighth Amendment. It is not a question of balancing the life of the unborn against the life of the mother; if it were, the life of the unborn would virtually always have to be preserved, since the termination of pregnancy means the death of the unborn; there is no certainty, however high the probability, that the mother will die if there is not a termination of pregnancy. In my view, the true construction of the Amendment, bearing in mind the other provisions of Article 40 and the fundamental rights of the family guaranteed by Article 41, is that, paying due regard to the equal right to life of the mother, when there is a real and substantial risk attached to her survival not merely at the time of application but in contemplation at least throughout the pregnancy, then it may not be practicable to vindicate the right to life of the unborn. It is not a question of a risk of a different order of magnitude; it can never be otherwise than a risk of a different order of magnitude.
 On the facts of the case, which are not in contest, I am wholly satisfied that a real and substantial risk that the girl might take her own life was established; it follows that she should not be prevented from having a medical termination of pregnancy.
 This conclusion leads inevitably to the recognition that the wording of the Amendment contemplates abortion lawfully taking place within this State. In  S.P.U.C. v. Grogan  [1989] I.R. 753, I said at p.770 of the report:â€”
 "In the course of argument, counsel for the defendants submitted
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 that the wording of the Eighth Amendment itself recognised that there could, in certain circumstances, be a lawful abortion in this State. The constitutional guarantee by the State is 'in its laws to respect, and, as far as practicable, by its laws to defend and vindicate' the light to life of the unborn. No relevant law has been enacted by the Oireachtas since the Eighth Amendment came into force, the direct criminal law ban on abortion still deriving from the Offences Against the Person Act, 1861. As was pointed out by the Chief Justice in the  Open Door Counselling  case at p. 625: 'If the Oireachtas enacts legislation to defend and vindicate a constitutionally guaranteed right it may well do so in wider terms than are necessary for the resolution of any individual case'.
 It is unfortunate that the Oireachtas has not enacted any legislation at all in respect of this constitutionally guaranteed light."
 In the course of argument, counsel for the Attorney General acknowledged that the Amendment does envisage the carrying out of a lawful abortion within the State. In my view, he was correct in so doing. From the wording of that portion of his judgment which I have cited, I conclude that Costello J. also considered that there could be circumstances in which an abortion within the State might lawfully be carried out.
 Before the enactment of the Amendment, the provisions of s. 58 of the Offences Against the Person Act, 1861, made it a criminal offence to procure a miscarriage. The terms were wide enough to make the act of the prospective mother or any one taking part in the procedure guilty of an offence. Abortion, for any purpose, was unlawful. The Eighth, like any Amendment to the Constitution, originated in the legislature and, in this instance, was initiated by the executive. The relevant bill was passed by both houses of the Oireachtas and in accordance with the Constitution, it was then voted on by the People in a referendum. Its purpose can be readily identified â€” it was to enshrine in the Constitution the protection of the right to life of the unborn thus precluding the legislature from an unqualified repeal of s. 58 of the Act of 1861 or otherwise, in general, legalising abortion. The guarantee to the unborn was qualified by the requirement of due regard to the right to life of the mother and made less than absolute by recognising that the right could only be vindicated as far as practicable. The guarantee was secured by the commitment of the State in its laws to respect and by its laws to defend and vindicate that right. I agree with the Chief Justice that the want of legislation pursuant to the amendment does not in any way inhibit the courts from exercising a function to vindicate and defend the right to life of the unborn. I think it reasonable, however, to hold that
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 the People when enacting the Amendment were entitled to believe that legislation would be introduced so as to regulate the manner in which the right to life of the unborn and the right to life of the mother could be reconciled.
 In the context of the eight years that have passed since the Amendment was adopted and the two years since  Grogan's  case the failure by the legislature to enact the appropriate legislation is no longer just unfortunate; it is inexcusable. What are pregnant women to do? What are the parents of a pregnant girl under age to do? What are the medical profession to do? They have no guidelines save what may be gleaned from the judgments in this case. What additional considerations are there? Is the victim of rape, statutory or otherwise, or the victim of incest, finding herself pregnant, to be assessed in a manner different from others? The Amendment, born of public disquiet, historically divisive of our people, guaranteeing in its laws to respect and by its laws to defend the right to life of the unborn, remains bare of legislative direction. Does the right to bodily integrity, identified in Ryan v. Attorney General  [1965] I.R. 294 and adverted to by Walsh J. in S.P.U.C. v. Grogan  [1989] I.R. 753 at p. 767, involve the right to control one's own body? Walsh J. graphically describes part of the problem:â€”
 "When a woman becomes pregnant she acquires rights which cannot be taken from her, namely, the right to protect the life of her unborn child and the right to protect her own bodily integrity against any effort to compel her by law or by persuasion to submit herself to an abortion. Such rights also carry obligations the foremost of which is not to endanger or to submit to or bring about the destruction of that unborn life. There is no doubt that, particularly in the case of an unmarried pregnant woman, intense pressures of a social kind may be brought to bear upon her to submit to an abortion, even from her peers or her parents. There may even be specious arguments of an economic nature ranging from those of the neo-Malthusian type to those which would seek to determine for economic reasons that the population should be structured in a particular way even to the point of deciding that the birth of too many persons of one sex should be prevented. The destruction of life is not an acceptable method of birth control. The qualification of certain pregnancies as being "unwanted"is likewise a totally unacceptable criterion. The total abandonment of young children or old persons or of those who by reason of infirmity, mental or physical, or those who are unable to look after themselves too often occurs throughout the world. There is clear evidence that they are unwanted by those who abandon them. That would however provide no justification whatever for their

[1992]
1 I.R.
The Attorney General v. X
McCarthy J.
83
S.C.
 elimination. On the economic plane there are, no doubt, some distorted minds which could make a case for the elimination of what they would regard as old useless and unproductive human units. To be unwanted is not justification for the destruction of one's life."
 Since the Amendment contemplates lawful abortion, how may the State still, as far as practicable, vindicate the right to life of the unborn? Legislation may be both negative and positive: negative, in prohibiting absolutely or at a given time, or without meeting stringent tests: positive by requiring positive action. The State may fulfil its role by providing necessary agencies to help, to counsel, to encourage, to comfort, to plan for the pregnant woman, the pregnant girl or her family. It is not for the courts to programme society; that is partly, at least, the role of the legislature. The courts are not equipped to regulate these procedures.
 (3) Enforcement
 At the time the original order was made, the girl and her parents were in London out of the jurisdiction. They have shown a most admirable sense of responsibility to the courts. They had no advance notice of any application for the order that was made and went to London without any intention of evading the jurisdiction of the courts. They returned to Dublin immediately on learning of the making of the order not having achieved the ultimate purpose of their journey. That is not to say that up to the very moment of medical intervention, the girl and her parents might not well have changed their minds. It would be unreal not to recognise that there are many who would not show the same respect for the courts and who, because of this case and the extraordinary publicity, charged with emotion, that it has attracted would take great care to ensure that their intention of leaving the jurisdiction would not come to the notice of any person, in public office or otherwise, who might seek to call the courts in aid of preventing them going outside the jurisdiction in order to terminate the pregnancy.
 (a) Has the Court jurisdiction to prevent a person leaving the State in order to have an abortion?
 (b) Assuming there is such jurisdiction, should such an order be made where it is highly unlikely to be obeyed?
 (c) How wide is the application of such a possible order?
 Counsel for the Attorney General expressly conceded that, if such a power existed, it could not be confined to a girl under age, as here, a citizen, as here, or in any way to restrict the ambit of its application from any pregnant woman then in the State, irrespective of her nationality,
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 citizenship, or, indeed, where the conception had taken place. If, as in this case is quite a reasonable possibility, the girl was living with her parents in London and had come to Ireland on holiday, a holiday perhaps as part of the treatment for her ordeal, she not merely could but should be prevented from returning to her home if her objective in doing so, partly or otherwise, was to have an abortion.
 Ranged against these arguments or the unreality alleged to underlie them, is the simple propositionâ€”the failure of the legislature to enact the appropriate laws does not relieve the courts, and, in particular, this Court, of its duty, as one of the great organs of State, to vindicate the fundamental right identified in the Amendment, although clearly ante-dating it, as detailed in judgments in this Court. See:â€” G. v. An Bord UchtÃ¡la  [1980] I.R. 32;  McGee v. The Attorney General  [1974] I.R. 284 at p. 312 and  Norris v. The Attorney General  [1984] I.R. 36 at page 103.
 The short answer, in the instant case, is that the order was effective; it may well be that others will be less responsible than the family involved here but that would not, of itself, be a ground for not making the order. If one examines other possibilities, however, the propriety of making such an order seems to be more in question. If, for instance a citizen of another State who did not at the time of her arrival in Ireland know she was pregnant, learned of her condition whilst here and wished immediately to go home in order to terminate the pregnancy, she is unlikely to inform any official authority or any interested bystander. If, however, she did so would the courts make an order detaining her in Ireland for nine months? I think not, but why not? It introduces the next problem.
 (4) The right to travel
 Such a right has been identified in  The State (M.) v. The Attorney General [1979] I.R. 73 as one of the unenumerated rights, all of which enjoy the same guarantee as contained for those expressed in Article 40. If the purpose of exercising the right to travel is to avail of a service, lawful in its own location, but unlawful in Ireland, is the right curtailed or abolished because of that local illegality and/or because of the guarantee in the Amendment? If it were a matter of a balancing exercise, the scales could only tilt in one direction, the right to life of the unborn, assuming no threat to the life of the mother. In my view, it is not a question of balancing the light to travel against the right to life; it is a question as to whether or not an individual has a right to travel â€” which she has. It cannot, in my view, be curtailed because of a particular intent. If one travels from the jurisdiction of this State to another, one, temporarily, becomes subject to the laws of the other state. An

[1992]
1 I.R.
The Attorney General v. X
McCarthy J.
85
S.C.
 agreement, commonly called a conspiracy, to go to another state to do something lawfully done there cannot, in my opinion, permit of a restraining order. Treason is thought to be the gravest of crimes. If I proclaim my intent to go to another country there to plot against the Government here, I may, by some extension of the law against sedition, be prosecuted and, consequently, subject to detention here, but I cannot be lawfully prevented from travelling to that other country there to plot the overthrow, since that would not be a crime in the other country. I go further. Even if it were a crime in the other country, if I proclaim my intent to explode a bomb or shoot an individual in another country, I cannot lawfully be prevented from leaving my own country for that purpose.
 The reality is that each nation governs itself and enforces its own criminal law. A court in one state cannot enjoin an individual leaving it from wrong-doing outside it in another state or states. It follows that, insofar as it interferes with the right to travel, there is no jurisdiction to make such an order. In this context, I cannot disregard the fact that, whatever the exact numbers are, there is no doubt that in the eight years since the enactment of the Amendment, many thousands of Irish women have chosen to travel to England to have abortions; it is ironic that out of those many thousands, in one case of a girl of fourteen, victim of sexual abuse and statutory rape, in the care of loving parents who chose with her to embark on further trauma, having sought help from priest, doctor and gardaÃ, and with an outstanding sense of responsibility to the law of the land, should have the full panoply of the law brought to bear on them in their anguish.
In short
 (1) The Attorney General acted properly in bringing the matter before the court.
 (2) The terms of the Eighth Amendment, now contained in Article 40, s. 3, sub-s. 3 contemplate lawful abortion within the State.
 (3) Despite the absence of regulating legislation, the judicial ann of government must seek to enforce the guarantee.
 (4) On the facts of this case, the mother is not to be prevented from having an abortion.
 (5) In any event, she cannot be lawfully prevented from leaving the State, whatever her purpose in doing so.
 (6) The failure of the legislature to provide for the regulation of Article 40, s. 3, sub-s. 3 has significantly added to the problem.
 It was for these reasons that I agreed that the order of the High Court should be set aside.
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O'Flaherty J.
 The enactment of Article 40, s. 3, sub-s. 3 in 1983 did not I believe bring about any fundamental change in our law. Already, s. 58 of the Offences Against the Person Act, 1861, made it an offence unlawfully to bring about the miscarriage of a woman.
 In  G. v. An Bord UchtÃ¡ia  [1980] IR 32 Walsh J. articulated the right to life thus when he said at p. 69 of the report:â€”
 "[A child] has the right to life itself and the right to be guarded against all threats directed to its existence whether before or after birth . . . The right to life necessarily implies the right to be born, the right to preserve and defend (and to have preserved and defended) that life. . . ."
 It should be recalled, also, that s. 58 of the Civil Liability Act, 1961, provides as follows:â€”
 "For the avoidance of doubt it is hereby declared that the law relating to wrongs shall apply to an unborn child for his protection in like manner as if the child were born, provided the child is subsequently born alive."
 Thus, to take a simple example, if a pregnant woman is involved in a car accident and the child in the womb sustains injuries through someone's negligence, that child, on birth, would be entitled to have proceedings brought on his behalf to recover damages for such injuries. I know that there are many in other jurisdictions who in times past would have wished to have such enlightened legislation in force putting beyond doubt the entitlements of the unborn child. So I believe we can have pride in the measures taken in our statute and case law to affirm and protect the rights of the child in the womb.
 The fact is that this right to life is now, by reason of the Eighth Amendment of the Constitution, in express words enshrined in the document. The case in hand puts in question a particular form of intervention by the State in an attempted vindication of that right. It is our duty, therefore, to define what it means and to set out the scope of its application. Prior to making such a decision, it would have been desirable that we would have had an opportunity to consider a jurisprudence built up on a case-by-case basis. We as judges of final appeal have to bring all our powers of concentration to bear to provide a substantial interpretation of this constitutional provision and to provide it now.
 This provision cannot, of course, be taken in isolation from its historical background which I have already briefly sketched: it must also be considered as but one provision in the whole Constitution. The Constitution has
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 at its core a commitment to freedom and justice. It treats the family with such respect and in language of such clarity and simplicity that any attempt to summarise or paraphrase it must be inadequate.
 Can it be that a Constitution which requires the State to look to theeconomic needs of mothers is unconcerned for the health and welfare and happiness of mothers? I am certain that reading the Constitution as a whole, as I believe one must do, then the answer is clearly not. A broad dimension must be given to the Constitution and a narrow or pedantic approach to its provisions has to be put aside. I repeat and adopt what Henchy J. said in  The People v. O'Shea  [1982] I.R. 384 at p. 426:â€”
 "Any single constitutional light or power is but a component in an ensemble of interconnected and interacting provisions which must be brought into play as part of a larger composition, and which must be given such an integrated interpretation as will fit it harmoniously into the general constitutional order and modulation. It may be said of a constitution, more than of any other legal instrument, that 'the letter killeth, but the spirit giveth life'".
 I believe the sub-section is clear in the following respects:â€”
 (i) Abortion, as such, certainly abortion on demand, is not something that can be legalised in this jurisdiction.
 (ii) Promotional propaganda in respect of abortions abroad is prohibited.  The Attorney General (S.P.U.C.) v. Open Door Counselling Ltd  [1988] I.R. 593.
 (iii) The legislators when they come to enact legislation must have due regard to the mother's light to lifeâ€”a right protected throughout the Constitution in any event. Until legislation is enacted to provide otherwise, I believe that the law in this State is that surgical intervention which has the effect of terminating pregnancybona fide undertaken to save the life of the mother where she is in danger of death is permissible under the Constitution and the law. The danger has to represent a substantial risk to her life though this does not necessarily have to be an imminent danger of instant death. The law does not require the doctors to wait until the mother is in peril of immediate death.
 I believe the instant case to come within this principle.
 Having regard to the principles of interpretation that in my judgment should apply, the further question to be asked is whether officers of the State are obliged to invoke what may be called the police power of the State to
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 interfere with the freedom of the individual, especially the individual's freedom of movement in and out of the jurisdiction?
 I leave aside the entitlement of the Oireachtas to enact legislation in regard to the provision and take it as self-executing in the absence of such legislation. I believe that its positive thrust is that the State should provide every practical assistance to pregnant women who find themselves unwillingly in that situation to help them make a decision which is in accordance with the Constitution and the law. The responsibility for this devolves primarily on the executive branch of government pending the enactment of legislation; but, in addition, no effort of heart or mind or resource should be spared by all citizens to provide encouragement for such mothers.
 The State's role in such a case should be a positive rather than a negative one. In particular, I do not believe that the Court should grant an injunction to interfere to this extraordinary degree with the individual's freedom of movement. In this case the injunction granted also involves, in my judgment, an unwarranted interference with the authority of the family.
 It should be known that once an injunction is granted by a court it is an order that must be obeyed. If there is a failure to obey the order, then that disobedience may be punished by the imposition of various penalties, including the possibility of imprisonment or fines. To say that it is unlikely that such penalties would ever be invoked in this case is no answer; the fact is that such severe remedies are available.
 Such a regime is impossible to reconcile with a Constitution one of the primary objects of which, as stated in its Preamble, is to assure the dignity and freedom of the individual.
 I join with the other members of the Court in agreeing that the Attorney General acted correctly in seeking the opinion of the High Court in the circumstances of this case.

Egan J.
 This is an appeal from an order of Costello J. dated the 17th February, 1992, by which it was ordered:â€”
 (a) that the defendants, their servants or agents or anyone having knowledge of the order be restrained from interfering with the right to life of the unborn as contained in Article 40, s. 3, sub-s. 3 of the Constitution of Ireland;
 (b) that the first defendant be restrained from leaving the jurisdiction of the court or the second and third defendants, their servants or agents or anyone having knowledge of the
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 order from assisting the first defendant to leave the said jurisdiction for a period of nine months from the date of the said order,
 (c) that the first defendant, her servants or agents or anyone having knowledge of the said order be restrained from procuring or arranging a termination of pregnancy or abortion either within or without the said jurisdiction.
 Counsel for the Attorney General submitted on his instructions, however, that in the event of this Court dismissing the appeal by the defendants it should alter the order of the High Court in so far as it unconditionally restrains the first defendant from leaving the jurisdiction (i.e. from leaving it under any circumstances or for any purpose) and that instead an order should be made restraining her from leaving the jurisdiction for the purpose of having an abortion outside the State. The evidence in the case was partly oral and partly on affidavit and it was agreed by all parties that the application for interlocutory relief should be treated as the trial of the action. The facts as found by Costello J. are set out fully by him in his judgment but I will attempt to summarise his findings. The first defendant (to whom I will subsequently refer as "X") is a young girl aged 14 years. She did not give evidence in court but her statement to the gardaÃ disclosed that the father of a friend of hers who was also a friend of her parents began molesting her sexually when she was less than 13 years of age. The abuse was of a continuing nature becoming more serious in time and resulting eventually in December, 1991, in full sexual intercourse to which she did not consent. On the 27th January, 1992, she told her parents all that had happened and she and her parents learned from their local doctor that she was pregnant. This fact was confirmed on the 4th February by the hospital to which she had been referred.
 X and her parents travelled to England on the 6th February and arrangements were made for an abortion. The garda authorities had been informed on the previous day that they intended doing so. Later in the day, however, they cancelled the arrangements after being informed that an interim injunction had been granted prohibiting abortion.
 X confided in her mother that when she learned that she was pregnant she had wanted to kill herself by throwing herself down the stairs and, on the 31st January, she again said much the same to a member of the garda authorities. In between, on the journey back from England she told her mother that she had wanted to throw herself under a train when she was in London and that she would rather be dead than be the way she was. Again in the presence of another member of the Garda SÃochÃ¡na when her father
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 commented that the situation was worse than a death in the family, she commented: "Not if it was me." On her return from England, X was brought by her parents to a very experienced clinical psychologist. He found that she was emotionally withdrawn, in a state of shock and that she had lost touch with her feelings. He took this as indicating that she was coping with the appalling crisis she faced by a denial of her emotions. He stated that she did not seem depressed but that she coldly expressed a desire to end matters by ending her life. He was of opinion that she was capable of such an act not just because of depression but because she could "calculatingly reach the conclusion that death is the best solution." He considered that the psychological damage to her of carrying a child would be considerable and that the damage to her mental health would be devastating. She told him that: "It's better to end it now than in nine months time" and he understood her to mean that by ending her life she would end the problems through which she was putting her parents.
 At question 81 of the transcript the psychologist was asked: "Do I take it therefore that you feel she, in effect, would commit suicide if there was not a termination or abortion?" and his reply was: "I feel she may commit suicide or decide to terminate it herself by throwing herself down the stairs or something like that. That is the kind of thing that happened in previous cases I dealt with where girls attempted to gain abortion." At question 78 he was asked: "Is it your professional view that she would destroy herself if matters continue as they are?" and his reply was: "I would not have taken it on myself to leave that girl alone in the state I saw her."
 The justification which was advanced for the making of the injunction was the Eighth Amendment of the Constitution of 1983, which amends Article 40 by adding a new sub-section 3, as follows:â€”
 "The State acknowledges the right to life of the unborn and, with due regard to the equal right to life of the mother, guarantees in its laws to respect, and as far as practicable, by its laws to defend and vindicate that right."
 It will be noted that the Amendment refers twice to "laws" and it was argued on behalf of the defendants that no order should have been made because no "laws" existed which would constitute or provide a guideline as to the manner or principles upon which the right to life of the mother could be reconciled with the right to life of the unborn. It is true that no statute has been passed following on the Amendment but "laws" are not confined to statutes. As stated very simply by Kenny J. in  The People v. Shaw  [1982] I.R. 1 at p.62 of the report:â€”
 "The word 'laws' in Article 40, s. 3 is not confined to laws which
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 have been enacted by the Oireachtas but comprehends the laws made by judges and by Ministers of State when they make statutory instruments or regulations."
 Specifically in reference to the Amendment the following was stated by Finlay C.J. in  The Attorney General (S.P.U.C.) v. Open Door Counselling Ltd  [1988] I.R. 593 at p. 622 of the report:â€”
 "The guarantee contained in Article 40, s.3, sub-s 3 of the Constitution by its laws to respect and as far as practicable by its laws to defend and vindicate the right to life of the unborn imposes an obligation not only on the Legislature but also on the courts."
 It is abundantly clear, therefore, that the absence of legislative action does not relieve the courts of their duty to implement the constitutional guarantee.
 In regard to the criminal law abortion is dealt with in s. 58 of the Offences Against the Person Act, 1861, which provides:â€”
 "Every woman being with child who, with intent to procure her own miscarriage, shall unlawfully administer to herself any poison or other noxious thing or shall unlawfully use any instrument or other means whatsoever with the like intent, and whosoever, with intent to procure the miscarriage of any woman, whether she be or be not with child, shall unlawfully administer to her or cause to be taken by her any poison or other noxious thing, or shall unlawfully use any instrument or other means whatsoever with the like intent, shall be guilty of felony."
 Not every abortion, however, was regarded as unlawful. In  Rex v. Bourne [1939] 1 K.B. 687 a London surgeon stood trial in the Central Criminal Court in London on a charge of unlawfully procuring the abortion of a very young girl who had become pregnant as a result of rape. The jury were directedinter alia that it was for the prosecution to prove beyond reasonable doubt that the operation was not performed in good faith for the purpose only of preserving the life of the girl and they were directed that the surgeon did not have to wait until the patient was in peril of immediate death. It did not matter that his diagnosis could be wrong provided that there was a real and substantial risk to the girl's life if the pregnancy were allowed to continue.
 The wording of the Eighth Amendment which guarantees to defend and vindicate the right to life of the unborn recognises by the inclusion of the words "with due regard for the equal right to life of the mother" and the words "as far as practicable" that an abortion will not in every possible circumstance be unlawful.
 In the present case Costello J. accepted that there was a risk that X might
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 take her own life. He held, however, that it was much less and of a different order of magnitude than the certainty that the life of the unborn would be terminated if an injunction were not granted. Even although that be so, however, can it be said that he applied the proper test? I would regard it as a denial of the mother's light to life if there was a requirement of certainty of death in her case before a termination of the pregnancy would be permissible.
 In my opinion the true test should be that a pregnancy may be terminated if its continuance as a matter of probability involves a real and substantial risk to the life of the mother. The risk must be to her life but it is irrelevant, in my view, that it should be a risk of self-destruction rather than a risk to life for any other reason. The evidence establishes that such a risk exists in the present case.
 For reasons stated by the Chief Justice I avoid referring to any considerations relating to European Community law but I regard myself as free to express an opinion on the arguments addressed to the Court on the constitutional right to travel. In the  The People v. Shaw  [1982] I.R. 1 Kenny J. stated that there was a hierarchy of constitutional lights and, when a conflict arises between them, that which ranks higher must prevail. This cannot be taken to mean that an immutable list of precedence of rights can be formulated. The light to life of one person (as in  Shaw's  case) was held to be superior to the right to liberty of another but, quite clearly, the right to life might not be the paramount light in every circumstances. If, for instance, it were necessary for a father to kill a man engaged in the rape of his daughter in order to prevent its continuance, I have no doubt but that the right of the girl to bodily integrity would rank higher than the right to life of the rapist.
 The right to travel can only effectively arise in reference to an intention to procure an unlawful abortion and must surely rank lower than the right to life of the unborn. It may well be that proof of an intention to commit an unlawful act cannot amount to an offence but I am dealing with the question of an unborn within the jurisdiction being removed from the jurisdiction with the stated intention of depriving it of its right to life. In the face of a positive obligation to defend and vindicate such a right it cannot reasonably be argued that a right to travel simpliciter can take precedence over such a right, (I again emphasize that the question of European Community law is not being considered).
 It may well be that instances of a declared intention and proof of such would be very rare indeed and there is also the position that the supervision of a court order would be difficult but these considerations must, in my opinion, yield precedence to the defence and vindication of the light to life.
 Having regard to the construction and meaning, however, of the Eighth
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 Amendment and my opinion that an abortion in this case would not be unlawful, I was satisfied that the orders made in the High Court should be set aside.
 Solicitors for the plaintiff: The Chief State Solicitor.
 Solicitors for the defendants: O'Higgins.
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