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THE STATE (at the Prosecution of REDMOND BURKE) v. CAPT. LENNON, Governor of Arbour Hill Barracks, and THE ATTORNEY-GENERAL
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Supreme Court.
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Habeas Corpus - Internment without trial - Warrant under hand of Minister -Validity of warrant - Proclamation condition precedent to issue of warrant- No statement in warrant that proclamation was made and published -Jurisdiction of the Minister to issue warrant - Whether Minister"satisfied" that conditions precedent fulfilled - Whether Minister actingjudicially or ministerially - Legality of internment - Whether statutorypower to order internment is repugnant to the Constitution - Order of HighCourt for release of prisoner - No right of appeal to Supreme Courtagainst order of release - Constitution of 1937, Arts. 5, 6, 9, 13, 15, 24,28, 29, 30, 34, 35, 37, 38, 40, 41, 42, 43 and 44 - Offences Against theState Act, 1939 (No. 13 of 1939), ss. 2, 12, 35, 54 and 55.
 Art. 40, clause 4, of the Constitution provides:â€”
 "1â€”No citizen shall be deprived of his personal liberty save in accordance with law.
 2â€”Upon complaint being made by or on behalf of any person that he is being unlawfully detained, the High Court and any and every Judge thereof shall forthwith enquire into the same and may make an order requiring the person in whose custody such person shall be detained to produce the body of the person so detained before such Court or Judge without delay and to certify in writing as to the cause of the detention, and such Court or Judge shall thereupon order the release of such person unless satisfied that he is being detained in accordance with the law."
 Sect. 55 of the Offences Against the State Act, 1939, which is contained in Part VI of the Act, provides:â€”
 "(1) Whenever a Minister of State is satisfied that any particular person is engaged in activities calculated to prejudice the preservation of the peace, order, or security of the State, such Minister may by warrant under his hand order the arrest and detention of such person under this section.
 (2) Any member of the GÃ¡rda SÃochÃ¡na may arrest without other warrant any person in respect of whom a warrant has been issued by a Minister of State under the foregoing sub-section of this section.
 (3) Every person arrested under the next preceding sub-section of this section shall be detained in a prison or other place prescribed in that behalf by regulations made under this Part of this Act until this Part of this Act ceases to be in force or until he is released under the subsequent provisions of this Part of this Act, whichever first happens."
 It having been contended, on an application for an order of habeas corpus, that the above section was contrary to the Constitution:
 Gavan Duffy J. was of opinion that a law for the internment of a citizen, without charge or hearing, outside the protection of our criminal jurisprudence and outside even the special Courts, for activities calculated to prejudice the security of the State, does not respect the citizen's right to personal liberty, and the power to intern on suspicion or without trial was fundamentally inconsistant with the right to personal liberty as expressed in the Constitution; further, that a Minister, in signing a warrant under the section, was not only acting judicially but was also administering justice, which was also contrary to the Constitution.
 And Gavan Duffy J. held that a warrant which purported to be made by the Minister for Justice in exercise of the powers conferred on him by the above s. 55 of the Offences against the State Act, 1939, but which contained no statement that the Government had made and published the proclamation authorised by the preceding section (s. 54) and which was necessary to bring Part VI of the Act into operation, and which contained no reference to s. 54 which might justify the Court in reading a reference to an existing proclamation into the warrant, did not show jurisdiction and was, therefore, bad on its face, Gavan Duffy J. having held that such a warrant amounted to a conviction, an order to arrest and a warrant of committal.
 Where, therefore, a person was detained under such a warrant his detention was illegal, and Gavan Duffy J. on an application for an order of habeas corpus ordered his release under Art. 40 of the Constitution.
 On appeal to the Supreme Court (Sullivan C.J., Murnaghan, Meredith, Geoghegan and Johnston JJ.) that Court, Johnston J. dissenting, held that an appeal did not lie.
Cox v. Hakes,  15 App. Cas. 506 , applied by a majority of the Supreme Court.
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Habeas Corpus.
 On the 15th day of September, 1939, James Burke was arrested in Ballinrobe and on the following day was removed to Dublin and brought to Arbour Hill Military Detention Barracks.
 A warrant, dated the 16th day of September, 1939, was issued in the following terms:â€”
 "I, Gerald Boland, a Minister of State, in exercise of the powers conferred on me by section 55 of the Offences Against the State Act, 1939 (No. 13 of 1939), and being satisfied that James Burke of Friarsquarter, Ballinrobe, Co. Mayo, is engaged in activities calculated to prejudice the preservation of the security of the State do by this warrant order the arrest and detention of the said James Burke under the said section.
 (Signed) Gerald Boland,
 A Minister of State."
 On the 26th November, 1939, Redmond Burke, a brother of the said James Burke, served a notice of motion of an application to be made to Gavan Duffy J. on the 28th November, 1939, for an order that an order of habeas corpus ad subjiciendum do issue, directed to Capt. M. J. Lennon, Commandant and Governor of Arbour Hill Military Detention Barracks in the City of Dublin, demanding him to have the body of the said James Burke before the Court (Mr. Justice Gavan Duffy) on a date to be named in the order, on the ground that the arrest and imprisonment of the said James Burke were illegal. The notice of motion further stated that, "if on the hearing of the said application it be submitted or contended by the respondents herein, or either of them, that all, or any, of the acts complained of were done pursuant to the provisions of the Offences Against the State Act, 1939 (No. 13 of 1939) (which submission will be denied), it will be submitted and contended on behalf of the above-named James Burke that the Offences Against the State Act, 1939, is, or such provisions thereof as may be relied upon by the respondents, or either of them, are invalid on the ground that the said Act is, or the said provisions thereof are, in every or any respect repugnant to the Constitution or to any provision thereof."
 The application was grounded on the affidavit of the said James Burke sworn on the 22nd day of November,
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 1939, and on the affidavit of George P. M. Hogan, solicitor, sworn on the same date.
 The material facts which appeared from the affidavit of James Burke (hereinafter referred to as "the applicant")were as follows:â€”
 On the 15th day of September, 1939, two members of the GÃ¡rda SÃochÃ¡na entered the shop in Ballinrobe where the applicant was employed and told him that he was wanted in the barracks, whereupon he was escorted to the GÃ¡rda Barracks at Ballinrobe. At the said barracks the applicant was searched by another member of the GÃ¡rda SÃochÃ¡na in the presence of a superintendent. At about 1.0 a.m. on the following morning the applicant was placed in a cell in the said barracks. The applicant was put into a motor car at about 2.0 p.m. on the same day and brought to Dublin. The said motor car on arrival in Dublin first stopped at Green Street GÃ¡rda Barracks, and, following some delay there, the said motor car proceeded to Arbour Hill Military Detention Barracks, where the applicant, after being searched again, was placed in a cell.
 About ten days after his arrival at the said Arbour Hill Military Detention Barracks the applicant on entering his cell after daily exercise found a typewritten document on the table, which purported to be a copy of s. 59 of the Offences Against the State, Act, 1939. Some days later on returning from the exercise yard the applicant found another typewritten document purporting to contain prison regulations. No document of any kind was served on the applicant or on any one on his behalf save these two documents left in his cell. Since the date of the arrest of the applicant he had not been tried or charged with any offence, and no order or warrant was served upon him, and he was not informed that any order or warrant had been made or issued for his arrest or imprisonment, or that he would be charged. At no time was the applicant told why he had been arrested or imprisoned or for how long he would be kept. The applicant has been imprisoned in Arbour Hill Military Detention Barracks since the 16th of September, 1939, and was still detained there.
S. MacBride  for the applicant:â€”
 The Offences Against the State Act, 1939, is in its entirety repugnant to the Constitution of 1937. Sect. 54 purports to enable legislation to be made by proclamation which is not provided for in the Constitution. Sect. 55
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 provides that a citizen may be deprived of his liberty without trial which is contrary to Article 40, clause 1, of the Constitution. Sect. 55 is also repugnant to Art. 15, clause 5, to Art. 34, clauses 1 and 3, to Art. 38, clauses 1 and 3, and to Art. 40, clauses 1 and 3. Sect. 54 of the Act of 1939 offends Art. 15, clauses 2 and 5, Art. 25, clause 4, and Art. 28, clause 2. Sects. 56 and 58 of the Act of 1939 are inconsistent with the Constitution because they purport to create a new offence, and also on the same grounds as s. 55 is inconsistent. Sect. 59 contravenes the provisions of the Constitution because it is inconsistent with the presumption of innocence until guilt be proved, and also takes away the right of trial of a prisoner.
 Even if the provisions of the Act of 1939 were valid, they were not complied with in that (a) no proof was adduced that the proclamation, required by s. 54 to bring Part VI of the Act which contains ss. 54 to 59 (inclusive) into operation, was either justified or necessary; and (b) there was no proof that the Minister was "satisfied,"or had evidence upon which he could be "satisfied," under s. 55 that the applicant was engaged in activities calculated to prejudice the preservation of the security of the State.
 The warrant was defective because (a) it was not directed to any one; (b) no facts were given showing jurisdiction to make and publish it; (c) it contained no reference to the making of the requisite proclamation; (d) it was unlimited in time and place; (e) it was not sealed; (f) it was not served on the applicant at the date of his arrest; and there was no Commission in existence in conformity with s. 59 of the Act of 1939 to which he could appeal.
 The principles of construction applicable in testing whether or not an Act is constitutional are set out in Willoughby on the Constitution of the United States, 2nd Ed., vol. 1, page 35 and the following pages. At page 42  Calder v. Bull (1) is cited for the proposition that a Court will only hold void a legislative act in a clear and urgent case, but if it is proved beyond reasonable doubt that an Act violates the Constitution then the Court must declare it void. [He referred to:  The State (Hughes) v. Lennon and Others (2);  The State (O'Duffy) v. Bennett and Others (3);  The State (Dowling) v. Brennan and Another (4); Attorney-General for Australia v. Colonial Sugar Refining Co. (5);  Davidson v. New Orleans (6);  Hurtado v. California (7); and  Rex v. Halliday (8).]
  (1) 3 Dell, 171.

 (2) [1935] I. R. 128.

 (3) [1935] I. R. 70.

 (4) [1937] I. R. 483.

 (5) [1914] A. C. 237, at p. 256.

 (6) 96 U. S. R. 97.

 (7) 110 U. S. R. 516.

 (8) [1917] A. C. 260, at p. 291.
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M. Maguire K.C.  and Kevin Haugh K.C.  (with themKevin Dixon ) for the Attorney-General and Captain Lennon (respondents):â€”
 Part VI of the Offences Against the State, 1939, which gives the State power to intern a person believed to be engaged in activities calculated to prejudice the preservation of the peace, order or security of the State deals with something with which the ordinary Courts of justice cannot deal. It is a power conferred apart from the administration of justice for the safety of the State. The statute deals with certain criminal law and then confers a new or additional powerâ€”an uncontrolled power of detention vested in a Minister. Arrest and detention are legal once the warrant is issued under the hand of a Minister if the warrant be good. The warrant in this case was made some time after Part VI of the Act came into force. As to the objection that the warrant is not limited as to time or place the Act does not prescribe that it shall be so limited. Nor does the Act provide that the warrant shall be served, and it is submitted that service is not necessary. Sect. 59 of the Act provides that a Commission shall be set up as soon as conveniently may be after Part VI of the Act comes into force, but it does not say that no arrest shall be made before that Commission has been set up. A citizen who desires to rely on the Constitution as his charter of liberty must comply with Art. 9, which makes fidelity to the nation and loyalty to the State fundamental duties, and there is no evidence that the person detained has fulfilled these duties.
 As to the Constitution itself:â€”Art. 40 simply means that, subject to the law, no citizen shall be deprived of his liberty. It is therefore only when a complaint is made of the deprivation of the liberty of a citizen that any onus is cast upon the State to show good cause. All constitutional guarantees are subject to law, and the only law-making body under the Constitution is the Oireachtas:  The State (Ryan and Others) v. Lennon and Others (1). Art. 40 of the Constitution of 1937 is almost identical in its terms with Art. 6 of the Constitution of Saorstat Ã‰ireann , 1922. The latter Article was discussed in  The State (Ryan and Others) v. Lennon and Others (2) where FitzGibbon J. dealing with the words "except in accordance with law,"pointed out that the State may make provisions in accordance with which a man may be deprived of his liberty. The words cited are the same as those in Art. 40, clause 1,  (1) [1935] I. R. 170.

 (2) [1935] I. R. 170, and at p. 229.
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 of the Constitution of 1937, and similar considerations apply to both. The correct approach by the Courts to the consideration of whether or not an Act is unconstitutional is dealt with at pp. 230 to 236, and it is clear that the onus of showing that an Act is unconstitutional is upon the party impeaching it. In Willoughby on the Constitution of the United States, 2nd ed., vol. 1, p. 33, par. 22, and p. 42, par. 26, the considerations with regard to holding an Act unconstitutional are set out and these are the considerations to be applied in this case.
 The warrant need not show jurisdiction. It is only in the case of Courts of limited jurisdiction that an averment of facts showing jurisdiction is necessary:  R. (Eustace) v. Local Government Board for Ireland (1).
 As to the requirement in s. 55, sub-s. 1, that the Minister must be "satisfied before making an order," a similar provision appears in the Public Safety (Powers of Arrest and Detention) Temporary Act, 1924, s. 1, and in R. (O'Connell) v. Military Governor of Hare Park Camp (2)an order made under that Act was held to be invalid, and the Act intra vires the Constitution of 1922. [They also referred to  R. (O'Brien) v. Military Governor of the Military Internment Camp (3);  Pigs Marketing Board v. Donnelly (4).]
Cur. adv. vult.

Gavan Duffy J.:â€”
 Seamus Burke, a spirit grocer and provision merchant, of Ballinrobe, Co. Mayo, who is an Irish citizen, applies for an order of habeas corpus, on the ground that he is being unlawfully detained by the Governor of Arbour Hill Military Detention Barracks, Dublin, being interned in the Barracks without trial.
 The Governor justifies on a warrant emanating from the Minister for Justice under s. 55 (authorising internment under certain circumstances) of the Offences Against the State Act, 1939 (No. 13 of 1939), and the Regulations made under that Act.
 I shall speak throughout of Seamus Burke as the applicant; he has made an affidavit and is the applicant in effect, but in form the applicant is his brother; no objection has been made on this score, but I am not to be taken as construing Art. 40 of the Constitution to sanction an application by a third party where the person detained can make the application himself.
  (1) 44 I. L. T. R. 176, at p. 182.

 (2) [1924] 2. I. R. 104.

 (3) [1924] 1 I. R. 32, at p. 37.

 (4) [1939] I.R. 413, at p. 417.
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 Sects. 55 and 54 of the Act, and s. 59, to which I shall refer, appear in Part VI of the Act, headed "Powers of Internment," and sub-s. 2 of s. 54 enacts that that Part of the Act shall come into force forthwith,
 "if and whenever and so often as the Government makes and publishes a proclamation declaring that the powers conferred by this Part of this Act are necessary to secure the preservation of public peace and order and that it is expedient that this Part of this Act should come into force immediately."
 The proclamation is thus a condition precedent. The Act was passed on the 14th of June, 1939. and a proclamation in the terms of sub-s. 2 of s. 54 was made and gazetted by the Government on the 22nd of August, 1939. On the same day the Government, under s. 35 of the same Act, made and gazetted a proclamation declaring that they were
 "satisfied that the ordinary Courts are inadequate to secure the effective administration of justice and the preservation of public peace and order and that it is therefore necessary that Part V"
 of the Act should come into force; Part V is headed"Special Criminal Courts" and such Courts are the subject of a special provision in Art. 38 of the Constitution. It is noteworthy that a determination that the ordinary Courts are inadequate to their functions is necessary to bring Part V into force, whereas that condition does not apply to bringing into force Part VI. Any Judge of the High Court must regret interfering with executive action at this time, when in fact the Government, with its special means of knowledge, has officially declared that the ordinary Courts are inadequate to secure the effective administration of justice, but any such consideration is subsidiary to the right of the citizen under the Constitution to an order of habeas corpus, if that right be established.
 The applicant has been interned without trial since the 16th of September, 1939, in pursuance of s. 55 of the Act, under a warrant by the Minister of that date, on the ground that the Minister is satisfied that he is engaged in activities calculated to prejudice the preservation of the security of the State. He now challenges the right of the Oireachtas to make a law conferring the power of internment on a Minister. I have thus to determine a matter of high constitutional importance. I am not concerned with policy, for problems of statesmanship belong essentially to the legislative and executive domains, and not to the judicial; I have to decide a question of law.
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 The Attorney-General is represented on this application in pursuance of the Rules of Court, and he sustains the validity under the Constitution of Part VI of the Offences Against the State Act, 1939. I must look into the material provisions of the Constitution in order to see exactly what place personal liberty finds there, and to see whether the impugned enactment fits into the constitutional framework, and I must do so with special care, since this is the first case in which a claim of this kind has arisen for adjudication under the Constitution.
 I wish to place on record the fact that there has been no suggestion on behalf of the State that the Offences Against the State Act, 1939, may be treated as having amended the Constitution by implication. If I may say so, I think counsel for the State were quite right in making no case of that kind under the present Constitution.
 The Constitution was enacted by the People of Ireland on the 1st of July, 1937, and came into force on the 29th of December, 1937.
 With the greatest solemnity, the People, invoking the Most Holy Trinity, gave to themselves "Dochum GlÃ³ire DÃ© agus onÃ³ra na hEireann": a noble Christian polity; they enshrined the guiding principles in language simple and direct; and they entrusted to the Judiciary the tremendous responsibility of maintaining their constitutional monument against legislative attack.
 Art. 9 deals with citizenship and declares fidelity to the nation and loyalty to the State to be fundamental political duties of all citizens. For the rest, the salient features of the Constitution, for the purposes of the present case, are (1), its declaration of the fundamental right of the citizen to personal liberty; (2), its measures for the protection of constitutional rights; (3), its outlook on the criminal law; and (4), its provisions for times of emergency. There is no express authority for internment without trial.
 As to personal liberty, it is one of the cardinal principles of the Constitution, proclaimed in the Preamble itself, that the dignity and freedom of the individual may be assured; Arts. 40 to 44 of the Constitution set out the"Fundamental Rights," comprising personal rights, the imprescriptible rights of the family, the inalienable right and duty of parents to educate their children, the natural right to private property, and freedom of conscience and religion. The fundamental personal rights, which are the personal rights of free men, include (Art. 40) the right to the equal protection of the law, the inviolability of the home, the rights of free speech, peaceable assembly and
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 association, and, in particular, the liberty of the person, expressed in the words: "No citizen shall be deprived of his personal liberty save in accordance with law"; this right is secured by a strongly worded habeas corpus clause, to protect the citizen against unlawful imprisonment, except as against the Defence Forces during the existence of a state of war or armed rebellion.
 These rights are, of course, qualified, because under modern conditions the rights of the citizen must be subjected to legal limitations, and absolute rights are unknown, or virtually unknown, in a democratic State. But in a significant clause of Art. 40 the State guarantees in its laws to respect the personal rights of the citizen and, as far as practicable, to defend and vindicate them; in particular, the State is charged by its laws to protect, as best it may, from unjust attack the person of the citizen as well as his life, good name and rights of property.
 The right to personal liberty means much more than mere freedom from incarceration and carries with it necessarily the right of the citizen to enjoy the other fundamental rights, the right to live his life, subject, of course, to the law; and, if a man is confined against his will, he has lost his personal liberty, whether the name given to the restraint be penal servitude, imprisonment, detention or internment; see  Dunne v. Clinton (1). Habeas corpus is the direct security for the right to personal liberty, but a constitutional separation of powers and constitutional directions for the administration of justice as an independent function of the State were necessary to make the remedy secure.
 The architects of the Constitution were alive to the need for protecting the rights declared in the Constitution; accordingly, in Art. 5, they characterised the State as a democratic State, in which (Art. 6) all powers derive under God from the People and are to be exercised only by or on the authority of the legislative, executive and judicial organs established by the Constitution; effect is given to the division of powers by Arts. 15, 28 and 34 and 35. Laws in any respect repugnant to the Constitution are expressly forbidden and invalidated by Art. 15 and, as a special safeguard, exclusive original jurisdiction in cases raising the constitutionality of any law is assigned to the High Court, together with a veto, a matter of first importance, upon any statutory encroachment on the appellate jurisdiction of the Supreme Court in any such case (Art. 34); the Supreme Court is thus made the ultimate constitutional guardian of constitutional right.
  (1) [1930] I. R. 366.
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 Under Arts. 34 and 35 an independent judiciary is constituted, charged with the administration of justice in public Courts established by law. The High Court is invested with full original jurisdiction to determine all matters and questions, whether of law or fact, civil or criminal; the inference is that there are two categories, and two categories only, of matters and questions of law or fact: (a) the civil and (b) the criminal. The Constitution recognises in Arts. 29 and 13, as exceptions from the general jurisdiction of the High Court, international agreements (unless the Oireachtas otherwise determines) and the exercise of his powers and functions by the President.
 Arts. 30 and 38 enjoin that all crimes and offences are to be prosecuted in the name of the People, that no person shall be tried on any criminal charge save in due course of law, minor offences only being tried in Courts of summary jurisdiction, and that no person shall be tried on any criminal charge without a jury, except under the summary jurisdiction for minor offences, or military law for military offenders, or where military tribunals are dealing with a state of war or armed rebellion, or under the jurisdiction of special Courts, established by law when the ordinary Courts are inadequate to secure the effective administration of justice and the preservation of public peace and order. Manifestly these penal jurisdictions are all contemplated as importing lawful restrictions under the Constitution upon personal liberty, and Art. 40 must be read in the light of Art. 38.
 The need to provide for times of emergency was clearly foreseen and the emergencies in contemplation were defined. Besides making the declartion of war subject to the assent of DÃ¡il Ã‰ireann , the Constitution, where express amendment of the Constitution is not involved, facilitates the enactment of a Bill declared by the Government to be urgent and immediately necessary to preserve public peace and security or by reason of a public emergency (Art. 24), sanctions the establishment of special Courts, as I have said, where the ordinary Courts are inadequate (Art. 38), and declares that a law made expressly to secure the public safety and the preservation of the State in time of war or armed rebellion is not to be invalidated by any provision of the Constitution (Art. 28); see now as to "time of war" the First Amendment (1939).
 There is no provision enabling the Oireachtas or the Government to disregard the Constitution in any emergency short of war or armed rebellion. And the Constitution contains no express provision for any law endowing the Executive with powers of internment without trial.
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 I am now in a position to ask myself whether s. 55 of the Offences Against the State Act, 1939, is a valid law under the Constitution. The section purports to authorise a Minister of State (after the necessary proclamation has been made and published under s. 54), to order the arrest and indefinite detention of any person enaged in activities calculated to prejudice the preservation of the peace, order or security of the State, whenever the Minister is satisfied, a condition precedent, that the person is so engaged; the Minister makes his order by a "warrant" under his hand, which entitles any GÃ¡rda, without other warrant, to arrest that person; and the section requires the person arrested to be detained in a prescribed place. The detained man may apply in writing to the Government, under s. 59, to have his detention considered by a non-judicial Commission, whereupon the Government must refer the matter to the Commission; its duty is to inquire into the grounds of the detention and with all convenient speed report to the Government; the Minister for Justice must furnish to the Commission all relevant information and documents for which it may call; if it reports that no reasonable grounds exist for the detention, the internee must within one week either be released or charged according to law with an offence. He may be held for a week despite the Commission's report that no reasonable grounds exist for detaining himâ€”a provision hard to defend. Mr. Maguire for the Attorney-General says that it is the plain duty of the Commission to inquire what the internee has to say for himself, either orally or in writing; any such inquiry must, I think, involve divulging the grounds of internment to the internee. Mr. Maguire's candour, a conspicious feature of his argument, invites the inquiry why, if he is right as to the duty of the Commission, fair play does not impose a similar duty on the Minister; I do not know the answer. But, as neither the prosecutor nor the State has argued that the Minister's duty under the section involves any hearing of, or statement from, the suspect, I pass on to the specific complaints of the applicant.
 Let me say here, in order to avoid recurring to the case, that Mr. Haugh vigorously pressed upon me, in answer to most of those complaints, the decision in  O'Connell's Case (1) whereby a transient Court upheld internment without trial under the Constitution of 1922; in my opinion, that case, if its authority survived the appeal (2), bears only a superficial resemblance to this, because it was decided under a Constitution differing radically from the  (1) [1924] 2 I. R. 104.

 (2) [1935] I. R, 247.



[1940]
1 I.R.
The State (Burke) v. Lennon and the Attorney-General.
Gavan Duffy J.
147

 present Constitution in its provisions to secure personal liberty; and because in that case, unlike this, there was"nothing except the inner consciousness of the Minister expressed in the written order" for interment (per Molony C.J. at p. 112), for the authority to intern was the arbitrary opinion of the Minister that the enlargement of the internee would imperil the public safety: that position is not reproduced in the Act of 1939.
 The applicant complains that s. 55 violates the equality of citizens before the law (Art. 40); I cannot so hold without much closer examination of the authorities. It is recognised in America that a similar provision for equal protection of the laws in the 14th Amendment to the Constitution of the United States does not prevent all limited legislation and is not infringed by a law imposing on all citizens the like penalties for the like offences. But I need not decide this point.
 I shall now examine the contention that s. 55 of the Act of 1939 is repugnant to the Constitution because it authorises an invasion by the Executive of the judicial domain by requiring a Minister of State to administer justice. In order to determine this question, I shall investigate the duty of a Minister under the section, in order to see its essential character and so to ascertain whether a Minister acting under s. 55 is acting judicially. That is the first of two associated, but distinct, questions. Upon an affirmative answer to the first question, the second inquiry is whether, besides acting judicially, he is administering justice.
 The Minister has authority to order arrest and internment only upon condition that he shall first have been "satisfied"that the person concerned is engaged in prejudicial activities of the sort described in the section. The word "satisfied"may or may not imply something in the nature of a judicial inquiry; its implication depends on the context. And, if the section erects the Minister into a tribunal, is he a judicial or a so-called administrative tribunal? A judicial tribunal, besides acting judicially, administers justice, determining rights and liabilities according to law, upon the ascertainment of the relevant facts. An administrative tribunal is sometimes required to act judicially; more often it is not, but, whether or not it acts judicially, it does not administer, and does not claim to administer, justice. Such is not its function; normally its characteristic function is to administer policy as it sees best in the public interest. Its decisions may, therefore, properly be influenced by subjective standards; it generally has the widest
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 discretion, a very much wider power of acting on personal opinion than is involved in the limited judicial discretion familiar to a court of law, administering justice. That is why an appeal to the Courts from an administrative tribunal so frequently fails.
 The Minister has to be satisfied. There must be countless occasions in the official life of a Minister of State on which he has to be satisfied as to particular facts before taking a particular course, occasions on which nobody would for a moment expect him to act judicially in order to be satisfied; otherwise the daily routine of administration would become impossible. But under s. 55 the Minister, who may be any Minister of State, is not exercising any normal function of his office; he is exercising a most exceptional statutory power, and a man's liberty depends on his exercise of it. The nature of the duty imposed on "a Minister of State"by s. 55 is the best guide to the meaning of the word"satisfied" in the section. Part VI of the Act is its own best dictionary, and the grave duty which the section imposes does not suggest any loose use of the word "satisfied,"but, in my opinion, clearly suggests a serious inquiry resulting in a serious finding of "satisfied" or "not satisfied," as the case may be. Mr. Haugh points out that in the Public Safety Act of 1924 (No. 1 of 1924), there were sections empowering a Minister to act, if "satisfied" that there were grounds of suspicion, but those sections were not considered by the Court in  O'Connell's Case (1).
 In examining the duty imposed on the Minister, I have in mind two well-known authorities in particular,  The Dublin Corporation Case (2), and  Webster's Case (3). In the earlier case May C.J. says at p. 376:â€”
 "It is established that the writ of certiorari does not lie to remove an order merely ministerial, such as a warrant"â€”he is, of course, speaking of the purely ministerial warrant â€”"but it lies to remove and adjudicate upon the validity of acts judicial. In this connection the term 'judicial' does not necessarily mean acts of a Judge or legal tribunal sitting for the determination of matters of law, but for the purpose of this question a judicial act seems to be an act done by competent authority, upon consideration of facts and circumstances, and imposing liability or affecting the rights of others;"
 and he instances the making of a rate. In the later case FitzGibbon L.J. accepts this statement, as applied to the  (1) [1924] 2 I. R. 104; [1935] I. R. 247.

 (2) 2 L. R. Ir. 371.

 (3) L1902] 2 I. R. 349.
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 cases under consideration, with the proviso that the acts must involve the exercise, or assumed exercise, of some jurisdiction (p. 383), while Palles C.B. at p. 373 enunciates this much quoted proposition:â€”
 "I have always considered, and still consider, the principle of law to be as stated by the Chief Justice, assuming that there is nothing in the statute constituting the particular tribunal or investing it with the particular power which indicates a contrary intention." (He is speaking of an intention to exclude certiorari.) "I have always thought that to erect a tribunal into a 'Court' or 'jurisdiction,' so as to make its determinations judicial, the essential element is that it should have power, by its determinationwithin jurisdiction, to impose liability or affect rights. By this I mean that the liability is imposed, or the right affected by the determination only, and not by the fact determined, and so that the liability will exist, or the right will be affected, although the determination be wrong in law or in fact."
 This passage represents accepted law, save that the words"determine liability" would, it has been suggested, be more accurate than "impose liability," but for my present purpose the difference is not material. These statements, though directed to certiorari, help to clarify the aims of my present inquiry.
 Let me examine the duty of the Minister under the section a little more closely. Before issuing his warrant for arrest with a view to internment, the Minister must make up his mind upon certain matters of fact; the evidence placed before him will generally, I suppose, be contained in the GÃ¡rda records; I assume that it is not required by the section to be legal evidence. Often the Minister may be in a better position to reach a correct conclusion than the man in the street, and he is not bound by the view which he thinks a jury would probably take, if on the evidence that view appears to him to be wrong. I recognise all that in favour of the State, but I come back to the need for the Minister to be satisfied, to be satisfied as to facts, and to be satisfied as to facts which will form "the grounds" of detention for the Commission of inquiry, if there be one. First, the Minister, to have the right to intern, must be satisfied that the person concerned is in fact engaged in specific activities; that is the kind of question that one may fairly classify as a "jury question"; if he finds against the man on that issue of fact, the Minister, before he can intern, must consider whether those activities by that person are calculated to prejudice the peace, order or security of the State and be satisfied that they are; the phraseology
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 here is indefinite, but I need not pause to consider whether, on the analogy of American decisions, it is too vague under our Constitution for a penal enactment; this second determination may be said to depend on opinion, because different minds may so easily on the same facts reach different conclusions; but it is emphatically not a matter of discretion, which the Minister is free to determine as he feels inclined in accordance with his view of the public interest; it is essentially a matter of fact to be determined with due regard to the evidence; the Minister has to be satisfied, as a matter of fact, that the activities in question are calculated to prejudice the State, as being hurtful to the public peace, public order or public security. Sometimes a strong opinion may inevitably affect his judgment upon this kind of fact, but it remains matter of fact. Having reached a conclusion adverse to the man concerned on both issues of fact, having been "satisfied" within the meaning of the section, the Minister by his dual determination of fact, be it right or wrong, at once puts the man into the category of persons liable to be arrested and interned. In my opinion, it is clear that, so far as his investigation has now gone, the Minister in this weighing of the evidence has been acting judicially; to give an example illustrating the limits of his power, the Minister could not be satisfied within the terms of the section, merely because he ascertained that the GÃ¡rda SÃochÃ¡na had the worst opinion of the man by reason of his past activities, and that he was a person whom it would be prudent to lock up; but the Minister must be satisfied on the evidence that his present activities are calculated to prejudice the State. If I am right in holding that the Minister is acting judicially in his essential inquiry, in finding "the grounds" for internment, I cannot hold that the essential character of his duty under the section is altered by his discretion (if any, for it is not clear that he has a discretion) as to proceeding to apply the statutory sanction, if he does not prosecute. Now many civil servants are called upon in divers directions to act judicially, without thereby administering justice; hence this test does not by itself determine whether under the section the Minister is administering justice or acting merely in an administrative capacity, but the test is useful because it goes a long way towards ascertaining the essential character of this particular statutory function.
 The border line between the powers that may, and the powers that may not, be exercised by a Minister of State or a Department of Government is not easy to define with accuracy. The solution of the problem is expressed by Professor Willoughby in his Constitution of the United
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 States, 2nd edn., at pp. 1619 and 1620, in the following statement, which, as a general enunciation of principle, I adopt, as applicable under our Constitution, for the purpose of my present inquiry:â€”
 "It is not a correct statement of the principle of the separation of powers to say that it prohibits absolutely the performance by one department of acts which, by their essential nature, belong to another. Rather, the correct statement is that a department may constitutionally exercise any power, whatever its essential nature, which has, by the Constitution, been delegated to it, but that it may not exercise powers not so constitutionally granted, which, from their essential nature, do not fall within its division of govermental functions, unless such powers are properly incidental to the performance of its own appropriate functions. . . . Generally speaking, it may be said that, when a power is not peculiarly and distinctly legislative, executive or judicial, it lies within the authority of the Legislature to determine where its exercise shall be vested."
 Before applying the principle, let me record certain relevant conclusions to which I have come on s. 55, remembering that I am dealing with a man whom a Minister has found to be engaged in activities calculated to prejudice the State. First, the Constitution (Art. 9) declares fidelity to the nation and loyalty to the State to be fundamental political duties of all citizens; there is, I think, much to be said for the view that the citizen engaged in activities conflicting with that fidelity and loyalty commits a misdemeanour, for which he is liable to prosecution under the criminal law. Secondly, and quite apart from that consideration, it would be difficult, and I think impossible, for a man to engage in activities calculated to prejudice the preservation of the peace, order or security of the State without offending the ordinary criminal law. Thirdly, I am further of opinion that the activities contemplated by s. 55, if not otherwise unlawful, are made unlawful by this very enactment, authorising internment as their reward; if such activities are not in terms forbidden by our laws, they are at least prohibited by necessary implication in s. 55, under pain of internment; Mr. Maguire agrees with me here. Fourthly, the activities described by the section make the subject-matter of Part VI of the Act one "which, by its very nature, belongs to the domain of criminal jurisprudence";cp. In re Board of Commerce Act, 1919 (1).Fifthly, I am of opinion that indefinite internment under Part VI of the Act is indistinguishable from punishment  (1) [1922] 1 A. C 191, at p. 198.
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 for engaging in the activities in question, and I consider that the decision of a Minister of State to order the arrest and internment of a man under s. 55 is equivalent to a judgment pronounced against the internee for his dangerous activities.
 These considerations are, indeed any one of them probably is, sufficient to show that the authority conferred on a Minister by s. 55 is an authority, not merely to act judicially, but to administer justice and an authority to administer criminal Justice and condemn an alleged offender without charge or hearing and without the aid of a jury. But, to apply Professor Willoughby's principle, the administration of justice is a peculiarly and distinctly judicial function, which, from its essential nature, does not fall within the executive power and is not properly incidental to the performance of the appropriate functions of the executive; consequently a law endowing a Minister of State, any Minister, with these powers is an invasion of the judicial domain and as such is repugnant to the Constitution.
 My conclusion in favour of the applicant is fortified by Art. 37 of the Constitution, expressly authorising a law to empower an officer who is not a Judge to exercise limited functions and powers of a judicial nature in non-criminal matters; the Article must imply that no such jurisdiction can be conferred by law in a criminal matter, so that criminal justice is exercisable only by a person who is a Judge under the Constitution. The Constitution, no doubt, makes exceptions for military law and for special Courts in specified circumstances of danger, but those exceptions do not apply here and I observe that the Constitution does not contemplate internment without trial even by the special Courts set up in time of emergency.
 If my analysis of the Minister's statutory duty is accurate, the document which the Act calls a warrant is really a combination of a conviction, an order to arrest and a warrant of committal. Its character as a conviction in the case of the present applicant seems to me particularly clear on the evidence. Sergeant Conway deposes that on the 15th of September, 1939, he arrested the applicant at Ballinrobe, because, having searched his house and found "a number of what appeared to me to be seditious and incriminating documents" unspecified, he suspected "that he was concerned in the commission of an offence" under the Offences Against the State Act, 1939, "namely, possession of seditious or incriminating documents"; that is an offence under s. 12 of the Act and "incriminating document" is defined in s. 2; the penalty is a fine or imprisonment (up to three
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 months) or both. As I understand the evidence, a report (I rather think verbal) was then sent to Chief Superintendent Carroll in Dublin, whereupon the Chief Superintendent deposes that on the morning of the 16th he "got into touch with the Department of Justice and a warrant for the arrest and detention" of the applicant under s. 55 of the Act was signed by the Minister. This was done at 11.30 a.m. This rather elusive evidence of the ministerial activity must mean that the warrant was signed by the Minister because the seditious or incriminating documents were found in Mr. Burke's house. The inescapable conclusion, in my opinion, is that the Executive Authority of the State, having under the Act the right to prosecute for the alleged offence, elected to take the alternative course of directing indefinite imprisonment without trial for the "activity" of possessing seditious or incriminating documents. And I am quite seriously asked to hold that this internment was not punishment at all, but merely "a deterrent." I shall refrain from painting this lily of speech.
 But, if the Minister does act only to deter, I reach the same result. If the Minister's action was not an act of punitive justice, I should have to classify it, despite the resultant internment, as an act of deterrent or preventive justice. Now, the jurisdiction to bind a man over to be of good behaviour, when his conduct has given ground for anticipating misbehaviour by him, has been a regular feature of the ordinary administration of justice for centuries; it is a venerable part of the most ancient jurisdiction of justices and is perhaps as old as the jurisdiction to try and punish crime; see Bacon's Abridgement, 7th edn., vol. VII, titles "Surety of the Peace" and"Surety of the Good Behaviour" and the corresponding titles in Burn's Justice of the Peace, vol. V, and O'Connor's Justice of the Peace, vol. I, chapter III (2nd edn.); see also the judgments of Lord Fitzgerald in  Father Feehan's Case (1), and of Palles C.B. in  Dr. Tanner's Case (2). If the Minister's action was preventive justice, it cannot be defended under Art. 37 of the Constitution, because preventive justice, though no offence be charged, is in its nature a criminal matter or proceeding; this characteristic of preventive justice emerges from the terms of the traditional commission of the peace, coupled with the fact that the suspect may be imprisoned in default of finding sureties; from the inclusion of the subject-matter in the Criminal Justice Administration Act, 1914â€”see s. 43, sub-s. 13;  (1) 10 L. R. Ir. 294, at p. 301.

 (2) Judgments of the Superior courts in Ireland in cases under the Crminal Law (Ir.) Act, 1887, 340, at pp. 353 et seq.
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 and from the decisions in  Hilton v. Byron (1), in  Father Feehan's Case (2), per May C.J.; and in  Halpin v. Rice (3),per Gibson J. Hence, if the Minister was exercising preventive justice by interning the applicant, he was administering criminal justice. This point is material also on the applicant's contention that the warrant must show jurisdiction on its face, a matter to which I shall refer at the conclusion of this judgment.
 In my opinion, the long title of the "Offences Against the State Act" and indeed its short title, would show that the intention of the Legislature was to punish wrongdoers, if the Act left any doubt on the question; as Mr. Maguire says, the Act was passed to deal with offenders against Art. 9 of the Constitution, which lays down the citizen's fundamental duty of fidelity and loyalty; that is the setting in which I find s. 55.
 The Minister's action was attacked as unconstitutional by Mr. MacBride, in his very careful and elaborate argument, upon a number of other grounds, with which it is now unnecessary for me to deal. But one contention is too important to pass over in silence, especially as I think it well founded. Mr. MacBride relies very strongly on the constitutional guarantees for the personal rights of the citizen. Sect. 55, he says, infringes those rights and cannot stand. He says that the right to be free is denied. Art. 40, if I understand it, guarantees that no citizen shall be deprived of liberty, save in accordance with a law which respects his fundamental right to personal liberty, and defends and vindicates it, as far as practicable, and protects his person from unjust attack, the Constitution clearly intends that he shall be liable to forfeit that right under the criminal law on being duly tried and found guilty of an offence. In my opinion, a law for the internment of a citizen, without charge or hearing, outside the great protection of our criminal jurisprudence and outside even the special Courts, for activities calculated to prejudice the State, does not respect his right to personal liberty and does unjustly attack his person; in my view, such a law does not defend his right to personal liberty as far as practicable, first, because it does not bring him before a real Court and again because there is no impracticability in telling a suspect, before ordering his internment, what is alleged against him and hearing his answer, a course dictated by elementary justice. I am inclined to think that, if a Minister be properly satisfied under s. 55, he  (1) 12 Mod. 243.

 (2) 10 L. R. Ir. 294, at p. 300.

 (3) [1901] 2 I. R. 593, at p. 605,
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 could have the suspect bound over to be of good behaviour under the ordinary law, so that, if the case be not one for prosecution, a law defending his liberty as far as practicable would take his recognisance, with or without sureties, in order to allow him to enjoy all his fundamental rights, to carry on his business and live his life; certainly the Act could have so provided, with the ordinary imprisonment in default.
 In my opinion, the saving words in the declaration that"No citizen shall be deprived of his liberty save in accordance with law" cannot be used to validate an enactment conflicting with the constitutional guarantees. The opinion of Mr. Justice FitzGibbon in  Ryan's Case (1) is relied upon by Mr. Maguire, but it does not apply, in my judgment, to a Constitution in which fundamental rights and constitutional guarantees effectively fill the lacunae disclosed in the polity of 1922. The Constitution, with its most impressive Preamble, is the Charter of the Irish People and I will not whittle it away. There is nothing novel in the solemn recognition of the right to personal freedom as an essential basis of the social structure of a society of free men. In my opinion, the Constitution intended, while making all proper provisions for times of emergency, to secure his personal freedom to the citizen as truly as did Magna Charta in England. Whatever abuses were perpetrated in this country, despite the Magna Charta Proclamation for Ireland of 1216, in England Magna Charta was taken to mean what it said. Lord Shaw's citation in O'Brien's Case (2), from Hallam's "penetrating judgment"affirms that from the era of King John's Charter it must have been a clear principle of the Constitution in England that no man can be detained in prison without trial. The same principle is established in the Constitution of the United States, where a law which may prejudice person or property must be a law which hears before it condemns, which proceeds upon inquiry, and renders judgment only after trial, so that every citizen shall hold his life, liberty and property, and immunities, under the protection of the general rules which govern society; see the citation from Webster, adopted by the Supreme Court, in Willoughby, 2nd ed., at p. 1691. It would be idle to multiply quotations. In my opinion, the right to personal liberty and the other principles which we are accustomed to summarise as the rule of law were most deliberately enshrined in a national Constitution, drawn up with the utmost care for a free people, and the power to intern on suspicion or without  (1) [1935] I. R. 170, at pp. 229, 231.

 (2) [1923] A. C. 603, at p. 646.
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 trial is fundamentally inconsistent with the rule of law and with the rule of law as expressed in the terms of our Constitution.
 The legal position would be different, were I concerned with a war measure, a law "expressed to be for securing the public safety and the preservation of the State in time of war" under Art. 28, but I am not, for the Offences Against the State Act, 1939, is not such a law.
 The Minister's procedure and his warrant under s. 55 of the Act of 1939 are also attacked. I shall confine myself to the single objection that the warrant is bad on its face because it fails to show jurisdiction, so that it is no authority to the Governor of the Barracks to hold the applicant.
 If the warrant were an ordinary act of a civil department administering its functions, it would have to be liberally construed, without regard to technicalities derived from the necessity of surrounding personal liberty with safeguards against errors of inferior Courts administering laws of a penal character. But it is nothing of that kind. I have held that this "warrant" amounts to a conviction, an order to arrest and a warrant of committal; if I am right in that view, the warrant must show jurisdiction. Baron Parke in  Gossett v. Howard (1) says:"in the case of special authorities given by statute to justices or others acting out of the ordinary course of the common law, the instruments by which they act, whether warrants to arrest, commitments, or orders, or convictions, or inquisitions, ought, according to the course of decisions, to shew their authority on the face of them by direct averment or reasonable intendment"; this passage is endorsed by Palles C.B. in  R. (Boylan) v. Londonderry JJ. (2); and the Chief Baron's enunciation of the principle is taken to be the true rule by Mr. Justice O'Byrne in  Hughes's Case (3).The warrant here purports to be made by the Minister for Justice "in exercise of the powers conferred on me by s. 55 of the Offences Against the State Act, 1939," but it contains no statement that the Government has made and published the proclamation necessary to give the Minister any jurisdiction at all in the matter and no reference to s. 54 (authorising such a proclamation), which might justify this Court in reading a reference to an existing proclamation into the warrant. In  Hughes's Case (4) an order, containing better recitals but omitting an averment essential to jurisdiction, was held void, despite  (1) 10 Q. B. 411, at p. 452.

 (2) [1912] 2 I. R. 374, at p. 382.

 (3) [1935] I. R. 128, at p. 150.

 (4) [1935] I. R. 128.
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 very strong validating provisions in the governing enactment, provisions which have no counterpart here. The applicant is, therefore, held under an invalid warrant and I shall, under Art. 40 of the Constitution, order his release accordingly.
 I had at one time expected to confine my judgment to the single point on the warrant, but I was able to ascertain the true character of that document only after a laborious investigation of the duty imposed on the Minister, and this involved an examination of the separation of powers in the Constitution to ascertain his lawful powers. Since that examination showed the applicant to be right on both the constitutional and the technical issues, I have felt obliged to deal with both matters.
 I have only to add that there is no application before me to quash the Minister's warrant and I am not doing so; it is well settled in this country that the absence of any such application does not affect the duty of the Court with regard to habeas corpus, when satisfied that the detention is not authorised by law; see  Reg. v. Riall (1), and In re Sullivan(2),a case which on this point is good law.
 S. V. K,

 From the judgment of Gavan Duffy J. and his order directing the release of the applicant (3), the Attorney-General and Captain Lennon lodged an appeal to the Supreme Court (4).
 A preliminary objection having been taken on behalf of the respondent to the jurisdiction of the Court to entertain the appeal, the Court decided to hear argument on the question of jurisdiction before proceeding further with the appeal.
S. MacBride  for the respondent:â€”
 At the time of the enactment of the Irish Free State Constitution the right to personal freedom in Ireland depended on the practices and usages of the constitutional law of England. That constitutional law attaches paramount importance to personal freedom, which it secures by the procedure of habeas corpus. In former times a person might obtain, ex parte, an order of habeas corpus, and even now it is open to the Court, in a proper case, to make an absolute order ex parte.
 So jealously did the Courts safeguard the right to personal  (1) 11 Ir. C. L. R. 279.

 (2) 22 L. R. Ir. 98.

 (3) The material portion of the order is set out post, p. 179.

 (4) Before Sullivan C.J., Murnaghan, Meredith, Geoghegan andJohnston JJ.
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 freedom that no precedent is to be found for entertaining an appeal against an order for release by habeas corpus, and it is now well settled that such an appeal does not lie: Cox v. Hakes (1). That decision, which was followed in Secretary of State v. O'Brien (2), is based on a number of fundamental considerations which are equally applicable to the present case and which may be summarised as follows:â€”1, a person who is detained is entitled to an instant and final determination of the legality or illegality of his detention; 2, an order of habeas corpus is a final order of liberation, and a person who has established his right to freedom by obtaining such an order should not be subjected to the uncertainty, delay, inconvenience or risk of an appeal; 3, no procedure is provided by statute or otherwise for giving effect to a reversal of an order of discharge on habeas corpus; 4, the mere use in a statute of general words, which, taken literally, might comprehend an appeal against an order of discharge, cannot be held to involve such a grave departure from the constitutional right to personal freedom; 5, in the construction of a statute there is a presumption in favour of the right to personal freedom.
 By virtue of Art. 73 of the Irish Free State Constitution the law as declared in  Cox v. Hakes (1) must be taken to have continued in full force and effect unless shown to be inconsistent with that Constitution. Far from being inconsistent, the decision in  Cox v. Hakes (1) is fortified by Art. 6, which contains a peremptory direction to the High Court and every Judge thereof to order a release unless satisfied that the detention is in accordance with law. Art. 66 of the Irish Free State Constitution, which confers appellate jurisdiction on the Supreme Court, employs language no wider than that contained in s. 19 of the Judicature Act, 1873, which was considered in  Cox v. Hakes (1),and it is submitted that, on the reasoning in that case, Art. 66 cannot be construed to include an appeal against an order of discharge by habeas corpus.
 Similar considerations apply to Art. 34, clause 4, pars. 3 and 4 of the Constitution of Eire which is substantially the same as Art. 66 of the former Constitution. Moreover, the Constitution of Ã‰ire  lays even greater stress on the right to personal freedom, for 1, this right, which is conferred by Art. 40, is declared in the Constitution to be one of the"fundamental rights"; 2, the Constitution was submitted by referendum to, and enacted by, the People; and 3, foremost among the objectives of the Constitution is that of securing personal freedom, the words used in the Preamble  (1) 15 App. Cas. 506.

 (2) [1923] A. C. 603.
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 being as follows: "so that the dignity and freedom of the individual may be assured"; 4, if the Constitution intended to alter the law by allowing an appeal against an order of discharge, such appeal would have been provided for specifically.
 There is no real distinction between an order of discharge and an acquittal on a criminal prosecution, and if the appellants' contention be correct, an appeal will lie against an acquittal by the Central Criminal Court. In any event it, is submitted that where there is any doubt the prisoner is entitled to the benefit of the doubt:  State v. Grottkau (1); Ex parte Jilz (2).
 The fact that the validity of a statute is involved does not give a right of appeal where no appeal otherwise lies. Art. 26, which prescribes the procedure to be adopted for obtaining the opinion of the Supreme Court on the validity of a statuted, has not been availed of and the liberty of the citizen should not be allowed to suffer thereby (3).
 [He also referred to Willoughby: "Constitutional Law of the United States," 2nd edn., Vol. 1, at p. 35; Swift MacNeill: "Studies in the Constitution of the Irish Free State," at p. 52;  Dowling v. Kingston (No. 2) (4);  Egan v. Macready (5);  Eshugbayi Eleko v. Officer Administering the Government of Nigeria (6);  The State (Ryan) v. Lennon (7); The State (O'Conghaile) v. Wallace (8);  The State (Quinlan) v. Kavanagh (9).]
Martin Maguire K.C.  and Kevin Haugh K.C.  (with themK. Dixon ) for the appellants:â€”
 The decisions in  Cox v. Hakes (10) and  The Secretary of State v. O'Brien (11), which are relied upon by the respondent, are decisions of British Courts given on the construction of British statutes, and it is submitted that they do not govern the issue in the present case.
 The Constitution of Ã‰ire  is fundamentally different from the British Constitution; the latter is based on the sovereignty of Parliament, whereas under the Constitution of Ã‰ire  the powers of the Oireachtas are limited by the provisions of the Constitution. Alternatively, it is submitted that in so far as guidance is to be had from the  (1) 9 Am. St. Rep. 816.

 (2) 27 Am. Rep. 218.

 (3) The opinion of the Supreme Court on the validity of the Bill entitled"Offences Against the State (Amendment) Bill, 1940," was obtained on February 9th, 1940.

 (4) [1937] I. R. 699.

 (5) [1921] 1 I. R. 265.

 (6) [1928] A. C. 459.

 (7) [1935] I. R. 170.

 (8) [1938] I. R. 526.

 (9) [1935] I. R. 249.

 (10) 15 App. Cas. 506.

 (11) [1923] A. C. 603.
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 judgments in these cases the reasoning in the dissenting judgment of Atkinson L.J. in  O'Brien's Case (1) is to be preferred.
 The Constitution is on a different plane to that of the ordinary law. It was submitted to, and enacted by, the People, and is the supreme law of the country, overriding all statutes and common law.
 The case for the State is based on the Constitution. Art. 34, clause 4, par. 3, provides that the Supreme Court"shall with such exceptions and subject to such regulations as may be prescribed by law have appellate jurisdiction from all decisions of the High Court." In considering that Article full effect must be given to the words "all decisions of the High Court"; these words are clearly unqualified and unambiguous and include an appeal in the present case from a "decision of the High Court."If it were intended to exclude appeals from orders of discharge on habeas corpus, express language to that effect would have been employed. The only limitation on the appellate jurisdiction of this Court is that involved in the words "with such exceptions and subject to such regulations as may be prescribed by law." A similar limitation, which is to be found in Art. 66 of the Irish Free State Constitution, has been held by this Court to mean such exceptions and regulations as are prescribed by laws passed since the enactment of that Constitution:  Warner v. Minister for Industry and Commerce (2); In re M. M. and H. M.(3); Attorney-General v. Bruen (4). By virtue of Art. 50 of the Constitution of Ã‰ire  the law in force immediately prior to its enactment continued to be full of force and effect, and accordingly the interpretation of the words used in Art. 66 of the former Constitution must be taken to govern the construction of similar words in Art. 34 of the present Constitution; as no such laws have been passed since the enactment of this Constitution, there is at present no limitation on the appellate jurisdiction of this Court.
 The order of the High Court raises an issue involving the validity of a statute, and, even if it be conceded for the purposes of argument that Art. 34 does not comprehend, in ordinary cases, an appeal against an order of discharge on habeas corpus, it is submitted that in this particular case, where the validity of a statute is involved, an appeal will lie. In this connection there is a marked distinction between Art. 66 of the former Constitution and Art. 34 of the present one; the latter, unlike the former, expressly  (1) [1923] A. C. 603.

 (2) [1929] I. R. 582.

 (3) [1933] I. R. 299.

 (4) [1936] I. R. 750.
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 enacts that no law shall be passed excluding from the jurisdiction of the Supreme Court the question of the validity of a statute. If, as is submitted, the words of Art. 34 clearly contemplate an appeal against an order of habeas corpus, this Court should consider the appeal irrespective of what would be the effect of a reversal of the order appealed from, and the appellants are entitled to ask this Court to make the same order which the High Court had been asked to make, namely, to refuse the application for habeas corpus.
 They also referred to the  Attorney-General for the Coloniesv. Ah Shung (1);  R. v. Romanchuk Manitoba (2); In re McLoughlin(3);  Hollinshead v. McLoughlin (4);  Exhamv. Beamish (5);  The State (Ryan and Others) v. Lennon (6).]
S. MacBride  in reply.
Cur. adv. vult.

Sullivan C.J. :â€”
 By a warrant under his hand, dated the 16th September, 1939, Gerald Boland, a Minister of State, in exercise of the powers conferred upon him by s. 55 of the Offences Against the State Act, 1939, being satisfied that James Burke of Friarsquarter, Ballinrobe, County Mayo, was engaged in activities calculated to prejudice the preservation of the security of the State, ordered the arrest and detention of the said James Burke under that section.
 In pursuance of that warrant James Burke was taken in custody from Ballinrobe to the Arbour Hill Detention Barracks in Dublin and there detained by Captain Lennon, the Commandant of the Barracks.
 On the 28th November, 1939, Redmond Burke, brother of the said James Burke, alleging that James Burke was illegally detained, applied to Gavan Duffy J. for an order that an order of habeas corpus issue to Captain Lennon commanding him to have the body of James Burke before the Court. At the conclusion of the arguments on that application the learned Judge reserved judgment. On the 1st December he delivered judgment in favour of the applicant, and made an order directing that the said James Burke be forthwith released. In obedience to that order James Burke was released.
 From that judgment and order the Attorney-General and Captain Lennon have appealed to this Court, and  (1) 4 Commonwealth L. R. 449.

 (2) [1924] 3 Domin. L. R. 229.

 (3) [1916] 2 I. R. 583.

 (4) [1917] 2 I. R. 28.

 (5) [1939] I. R. 336.

 (6) [1935] I. R. 170.
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 have asked 1, for an order that the entire order and judgment of Gavan Duffy J. be set aside with costs, including the costs of this appeal; 2, that in lieu thereof it be ordered that the application of the said Redmond Burke on behalf of the said James Burke be dismissed with costs.
 When this appeal was called for hearing counsel on behalf of the applicant raised a preliminary objection on the ground that this Court had no juridiction to entertain the appeal, and the validity of that objection is the matter that is now to be determined.
 In order to determine that question it is necessary to consider the meaning and effect of certain Articles of the Constitution, and in particular of Art. 40, which deals with the right of personal liberty and the remedy for its infringement, and of Art. 34, which deals with the appellate jurisdiction of this Court.
 But it is also necessary to consider what the legal rights were of a person who was unlawfully detained in custody in Ireland 1, prior to the enactment of the Constitution of the Irish Free State, and 2, prior to the enactment of the present Constitution.
 As to the rights of such a person prior to the Constitution of the Irish Free State there is no controversy; he could apply to any of the High Courts for a writ of habeas corpus, and if. on the return to that writ, the Court was satisfied that his detention was unlawful, it made an order for his immediate release, and when he had been discharged from custody pursuant to that order the legality of his discharge could never be questioned by an appeal. That was decided in  Cox v. Hakes (1). In that case the appellant, who had been in custody, was discharged pursuant to an order of habeas corpus made by the High Court in England. The respondent appealed to the Court of Appeal, relying upon s. 19 of the English Judicature Act, 1873, which provides that "The said Court of Appeal shall have jurisdiction and power to hear and determine appeals from any judgment or order . . . of Her Majesty's High Court of Justice." On the hearing of that appeal the judgment of the High Court was reversed. On appeal to the House of Lords the decision of the Court of Appeal was reversed, and the decision of the High Court restored on the ground that no appeal lay from an order discharging a prisoner on habeas corpus. Lord Halsbury L.C. in his speech (p. 514) in that case emphasised the exceptional nature  (1) 15 A. C. 506.
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 of the remedy afforded by the writ of habeas corpus and the peculiar procedure in applications for that writ:â€”
 "The right to an instant determination as to the lawfulness of an existing imprisonment, and the twofold quality of such a determination that, if favourable to liberty it was without appeal, and if unfavourable it might be renewed until each jurisdiction had in turn been exhausted, have from time to time been pointed out by Judges as securing in a marked and exceptional manner the personal freedom of the subject. It was not a proceeding in a suit but was a summary application by the person detained, No other party to the proceeding was necessarily before or represented before the Judge except the person detaining, and that person only because he had the custody of the applicant and was bound to bring him before the Judge to explain and justify, if he could, the fact of the imprisonment."And, having referred at length to the provisions of the Habeas Corpus Acts, he proceeded (p. 517):â€”"I have insisted at some length upon the peculiarities of the procedure, because I think one cannot suppose that the Legislature intended to alter all the procedure by mere general words without any specific provision as to the practice under the writ of habeas corpus as the statutes which from time to time have regulated both its issue and its consequences. My Lords, I do not deny that the words of s. 19 literally construed are sufficient to comprehend the case of an order of discharge made upon an application for discharge upon a writ of habeas corpus; but it is impossible to contend that the mere fact of a general word being used in a statute precludes all inquiry into the object of the statute or the mischief which it was intended to remedy." And, in a later passage:â€”"This, however, is a proceeding on the part of the Court itself examining the lawfulness of the imprisonment for itself; and though it may, it is not bound to do more than satisfy itself of the lawfulness or unlawfulness of an imprisonment. My Lords, it is upon this part of the case that I think the absence of a proper appellant is important.
 I admit at once that if I were to assume an appeal it would be easy to find a person who might appropriately represent the interests of those who authorised the imprisonment. The original complainant, the Judge, or even the gaoler, might properly fill that character; but when the nature of the transaction is such that there is no one whom the Court would be bound ex debito justitiae to hear, I think it reflects some light upon the nature of the proceeding
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 and upon whether the Court must regard it as a proceeding in which there cannot be a right of appeal." And, in the concluding passage (p. 522) he said:â€”"It is the right of personal freedom in this country which is in debate; and I for one should be very slow to believe, except it was done by express legislation, that the policy of centuries has been suddenly reversed and that the right of personal freedom is no longer to be determined summarily and finally, but it is to be subject to the delay and uncertainty of ordinary litigation, so that the final determination upon that question may only be arrived at by the last Court of Appeal."
 The decision of the House of Lords in that case was binding upon all the Courts in Ireland prior to the Constitution of the Irish Free State, and, as the section of the Judicature (Ireland) Act, 1877, that conferred appellate jurisdiction upon the Court of Appeal in Ireland was similar in its terms to s. 19 of the English Judicature Act, 1873, it followed from that decision that the Court of Appeal in Ireland had no jurisdiction to entertain an appeal from an order discharging a prisoner on habeas corpus.
 Art. 73 of the Irish Free State Constitution provided that, subject to that Constitution and to the extent to which they are not inconsistent therewith, the laws in force in the Irish Free State at the date of the coming into operation of the Constitution shall continue to be of full force and effect until repealed or amended by the Oireachtas. The law as declared in  Cox v. Hakes (1) was by that Article continued in force in the Irish Free State unless it was inconsistent with any Article of that Constitution. At no time while that Constitution continued was that law questioned in any Court of the Free State.
 It is now contended by counsel for the Attorney-General that that law was inconsistent with Art. 66 of that Constitution, which conferred upon the Supreme Court appellate jurisdiction from all decisions of the High Court with such exceptionsâ€”not including cases which involve questions as to the validity of any lawâ€”and subject to such regulations as may be prescribed by law. It is not necessary to discuss that argument now, as it will be considered when dealing with Art. 34, clauses 3 and 4, of the present Constitution: the two Articles are in substance the same and, if the law established by  Cox v. Hakes (1)is inconsistent with Art. 34, clauses 3 and 4, of the present  (1) 15 App. Cas. 506.
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 Constitution it must necessarily be inconsistent with Art. 66 of the former Constitution.
 We have now to consider the relevant Articles of the present Constitution, the Constitution of Ã‰ire . Articles 40 to 44 declare certain rights, described as "Fundamental Rights," and the first of these Articles deals with rights that are described as Personal Rights." Clause 4 of that Article provides as follows:â€”
 "(1). No citizen shall be deprived of his personal liberty save in accordance with law.
 (2). Upon complaint being made by or on behalf of any person that he is being unlawfully detained, the High Court and any and every Judge thereof shall forthwith enquire into the same and may make an order requiring the person in whose custody such person shall be detained to produce the body of the person so detained before such Court or Judge without delay and to certify in writing as to the cause of the detention, and such Court or Judge shall thereupon order the release of such person unless satisfied that he is being detained in accordance with the law.
 (3). Nothing in this section, however, shall be invoked to prohibit, control, or interfere with any act of the Defence Forces during the existence of a state of war or armed rebellion."
 It is clear that the application contemplated by clause 4, sub-clause 2, is a summary application by or on behalf of the person detained, and that no other party is necessarily before the Judge except the person detaining, who must bring the applicant before the Court and justify, if he can, the detention, and it is, I think, equally clear that upon the hearing of that application the applicant's right to release should be summarily determined. That, indeed, is not disputed; what is in dispute here is the finality of such determination in view of the provisions of Art. 34, clause 4, sub-clause 3, of the Constitution. That Article provides:â€”
 " The Supreme Court shall, with such exceptions and subject to such regulations as may be prescribed by law, have appellate jurisdiction from all decisions of the High Court and shall also have appellate jurisdiction from such decisions of other Courts as may be prescribed by law."
 The Supreme Court of the Irish Free State decided that in Art. 66 of the Free State Constitution which conferred appellate jurisdiction upon that Court the words "with such exceptions and subject to such regulations as may
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 be prescribed by law" referred to exceptions and regulations prescribed by laws passed by the Oireachtas after that Constitution came into force, and did not carry on the limitations upon appeals imposed by statutes of the Parliament of the United Kingdom:  Warner v. Ministry for Industry and Commerce (1); In re M. M.(2). We should give a similar interpretation to these words in Art. 34, clause 4, sub-clause 3, of the present Constitution, and if we do so we cannot hold that the exception from the jurisdiction of the Court of Appeal established by  Cox v. Hakes (3) is an "exception prescribed by law" within the meaning of that Article. Since the enactment of the Constitution no law has been passed by the Oireachtas limiting the appellate jurisdiction of this Court in such a case as the present, and accordingly that Article may be read:â€”"The Supreme Court shall have appellate jurisdiction from all decisions of the High Court."
 Now, it cannot be denied that an order discharging a person from custody made by a Judge of the High Court is prima facie a decision of the High Court within the meaning of that Article. But it cannot be contended that in construing the Article the Court must look at that Article alone and disregard all other considerations. If that was the principle to be applied in construing a statutory provision, then the appeal to the House of Lords in  Cox v. Hakes (3) would have been dismissed, as the jurisdiction of the Court of Appeal to make the order appealed from could not have been questioned, and the appeal to the House of Lords in  The Secretary of State for Home Affairs v. O'Brien (4) would have been allowed, and not, as it was, dismissed.
 In the latter case the appellant appealed to the House of Lords against an order made by the Court of Appeal making absolute a conditional order for a writ of habeas corpus that had been obtained by the respondent. The appellant based his right to appeal to the House of Lords upon s. 3 of the Appellate Jurisdiction Act, 1876, which provides that "an appeal shall lie to the House of Lords from any order or judgment of the Court of Appeal in England." Notwithstanding the very general terms of that provision the House of Lords dismissed the appeal as incompetent, on the ground that no appeal lay from an order of a competent Court for the issue of a writ of habeas corpus where the Court determines the illegality  (1) [1929] I. R. 582.

 (2) [1933] I. R. 299.

 (3) 15 App. Cas. 506.

 (4) [1923] A. C. 603.
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 of the appellant's detention and his right to liberty, although the order does not direct his discharge. The decision in that case did not bind the Courts of the Free State and does not bind the Courts of Ã‰ire , nevertheless the views expressed by Lord Birkenhead in his speech are worthy of our consideration. He referred to the writ of habeas corpus as a writ antecedent to statute and throwing its root deep into the genius of our common law, as perhaps the most important writ known to the constitutional law of England, affording as it did a swift and imperative remedy in all cases of illegal restraint or confinement, and he then referred to certain principles applicable in habeas corpus proceedings:â€”"In the course of time," he said, "certain rules and principles have been evolved; and many of these have been declared so frequently and by such high authority as to become elementary. Perhaps the most important for our present purpose is that which lays it down that if the writ is once directed to issue and discharge is ordered by a competent Court, no appeal lies to any superior Court. Correlative with this rule, and markedly indicative in itself of the spirit of our law, is that other which establishes that he who applies unsuccessfully for the issue of the writ may appeal from Court to Court until he reaches the highest tribunal in the land." In a later passage in his speech he dealt with the argument advanced in support of the appeal:â€”"The argument is, of course, founded upon the very wide language of s. 3 of the Appellate Jurisdiction Act, 1876, which is undoubtedly general enough to cover this or almost any other case. It is certainly true that in terms the words are wide enough to give an appeal in such a matter as the present. But I should myself, if I approached the matter without the assistance of authority at all, decline utterly to believe that a section couched in terms so general availed to deprive the subject of an ancient and universally recognised constitutional right."
 In the present case in determining the meaning of Art. 34, clause 4, sub-clause 3, of the Constitution I am entitled to have regard to the provisions of Art. 40, clause 4, and in considering that Article I am entitled to consider the principles formerly applicable in habeas corpus cases. I have already stated my opinion that the latter Article contemplates summary application, upon the hearing of which the right to release will be summarily determined. I think that in accordance with settled principles and established practice that determination is, and was intended to be, final. It follows that in my opinion an appeal does not lie to this Court from an order of the
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 High Court made under Art. 40, clause 4, discharging a person from illegal custody.
 In the present case, at the request of counsel for the Attorney-General, the learned Judge included in the order that he made a recital that in his opinion a certain section of the Offences Against the State Act, 1939, was repugnant to the Constitution; and in this Court counsel for the Attorney-General relied upon certain Articles of the Constitution as indicating that an appeal should lie to this Court in any case in which a question as to the validity of any law is involved, having regard to the provisions of the Constitution. But that consideration cannot affect the jurisdiction of this Court to entertain an appeal from an order made under Art. 40, clause 4, discharging a person from custody.

Murnaghan J.:â€”
 On the 1st day of December, 1939, Mr. Justice Gavan Duffy made an order for the release of James Burke, who was detained in custody under a warrant which was issued under the Offences Against the State Act, 1939 (No. 13 of 1939).
 An appeal having been sought to be taken against this order to this Court, counsel for James Burke has appeared, and he has taken a preliminary objection to the hearing of the appeal on the ground that no appeal lies from an order for release made in habeas corpus proceedings.
 Counsel on behalf of the Attorney-General states that he does not seek any order which would affect James Burke, who is now at liberty, but he very strongly urges this Court to review the opinion of Mr. Justice Gavan Duffy, who formed the view that the Offences Against the State Act was in certain respects invalid as being contrary to the Constitution. Mr. Justice Gavan Duffy had also held that the warrant under which James Burke was held was bad in form, but at the request of counsel for the Attorney-General he stated in his order his view as to the invalidity of the statute.
 It is not suggested that Mr. Justice Gavan Duffy had not jurisdiction to make the order which he did make, but the appeal, if competent, is brought to settle a matter of very great public importance.
 In the whole history of Irish law no precedent can be cited of an appeal against an order of release made in proceedings by way of habeas corpus. Appeal is the creature of express enactment and, until the Judicature Act was passed, it was not possible to point to any enactment to
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 support such an appeal even in argument. At that time the situation undoubtedly was that, if a person could obtain an order for release from any of the three Common Law Courts the order could not be called in question. It was an established principle that the applicant could seek the aid of any of these Courts even though the other Court or Courts had refused to grant the application.
 After the passing of the Judicature Act in England a case of great authority in the House of Lords,  Cox v. Hakes (1), decided that there was no appeal from such an order of release, although an appeal was given in the widest terms from any judgment or order (save as thereinafter mentioned) of the High Court of Justice, or any Judges or Judge thereof. A similar provision is found in our Judicature (Ireland) Act, 1877 (40 & 41 Vict. c. 57). The reasons stated by the Law Lords in their speeches are weighty and varied, one line of argument being that the Courts should not infer an intention to make such a grave constitutional change merely from the use of general words which, divorced from the subject-matter, would appear to cover the case in question; a second line of argument was that after release made by order of the Court there was in fact no machinery to bring again the discharged person into custody, and therefore the Courts could not impute to the Legislature an intention to grant an appeal on a matter where reversal of the order of discharge would be futile. In a more recent case in the House of Lords,  Secretary of State for Home Affairs v. O'Brien (2), the greater weight seems to have been found in the first line of argument.
 Such was the state of the law in Ireland in the year 1922 when the Constitution of the Irish Free State was promulgated. This Constitution, by Art. 73, adopted the law in force at the date of its coming into operation, if not inconsistent with the Constitution. The law, as so adopted, having regard to the authority of  Cox v. Hakes (1),undoubtedly was that no appeal lay against an order for release in habeas corpus proceedings. It was, however, certainly open to the makers of the Constitution to make a different provision if they thought it prudent and desirable. It is not enough, however, to point to purely verbal arguments if the realities of the times lead to a different conclusion. In the struggle for Irish liberty applications for relief by way of habeas corpus had been hampered, and it was thought necessary to embody in the new Constitution an Article securing the right of  (1) 15 App. Cas. 506.

 (2) [1923] A. C. 603.
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 personal freedom by habeas corpus except in well defined and specially mentioned cases. By incorporating such an Article in the Constitution the legal consequence was that no ordinary legislation could impair the right so secured; such an alteration could only be made by amendment of the Constitution.
 Art. 6 reads:â€”"The liberty of the person is inviolable, and no person shall be deprived of his liberty except in accordance with law. Upon complaint being made by or on behalf of any person that he is being unlawfully detained, the High Court and any and every Judge thereof shall forthwith enquire into the same and may make an order requiring the person in whose custody such person shall be detained to produce the body of the person so detained before such Court or Judge without delay, and to certify in writing as to the cause of the detention, and such Court or Judge shall thereupon order the release of such person unless satisfied that he is being detained in accordance with the law." Read by itself, this Article states in clear and forcible language that it is obligatory on the tribunal to make an order for release unless satisfied that the detention is in accordance with law. There is no statement that the order for release is subject to review by another Court, and it seems to me impossible to say that the High Court can do anything but order release if the cause of detention is held to be not in accordance with law. Art. 64 of this Constitution sets up a new Court of final appeal, to be called the Supreme Court, and Art. 66, as far as material, is:â€”"The Supreme Court of the Irish Free State shall, with such exceptions (not including cases which involve questions as to the validity of any law) and subject to such regulations as may be prescribed by law, have appellate jurisdiction from all decisions of the High Court." We are now asked to interpret this constitutional enactment in the largest sense of the words used and, so doing, we should, it is argued, hold that there is an appeal from all decisions of the High Court. Certainly no one can point to any exception dealing with the matter in question in any law passed by the Oireachtas. A similar line of reasoning was adopted in  Attorney-General for the Colonies v. Ah Sheung (1), a case before the High Court in Australia. In that case, however, the report does not indicate that there was any consideration given to the principles stated by the House of Lords in  Cox v. Hakes (2). If merely verbal reasoning is not alone relied upon, arguments in support of the appeal are to be found in the value of finality and  (1) 4 Commonwealth Law Reports 949.

 (2) 15 App. Cas. 506.
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 certaintyâ€”while arguments to the contrary rest upon the topics of delay, oppressiveness, and restriction upon freedom.
 If there were not in this written Constitution the Article, No. 6, dealing with habeas corpus, I confess that I feel it to be unsafe to hold that the use of general words alone â€”dealing with the question of appealâ€”is sufficient to overturn an established constitutional usage. Certain constitutional principles are stated in the Constitution, but many other important constitutional principles have been adopted as existing in the law in force. But if we look carefully at the language used, Art. 66 gives "appellate jurisdiction" from all decisions of the High Court. This language seems to me to refer to a subject-matter which is a suitable matter for appeal. But what subject-matter is there for appeal when an order for release has been made? If the Supreme Court could again bring the person discharged by the high Court before itself and hand him back into custody there certainly would a subject-matter for appellate jurisdiction. But it is not seriously contended that any such order could be made.
 Much stress was, during the argument, laid upon the point that it was highly desirable that questions involving the validity of laws should be brought before the Supreme Court. The argument cannot, however, be limited to this class of matter. If this Court accepts the construction asked for by the appellants it must hold that every order of release is subject to appeal no matter how trivial the illegality may be. But Art. 66 does not stand alone. In the forefront of the Constitution of 1922 is Art. 6 which secures the right of personal freedom, and it contains a peremptory direction to the High Court to order release unless satisfied that the person in custody is detained in accordance with law. This Article, which requires in an absolutely unqualified way that the High Court shall make an order for release, affords ample ground for holding that Art. 66 never intended to subject the decision of the High Court ordering release to a further review. Art. 66, which is in general terms, must, in my opinion, be read in a way that should not conflict with the specific provision in Art. 6. The Latin maxim Generalia specialibus non derogantis not an abstruse canon for the interpretation of British statutes aloneâ€”it is an ancient statement of the laws of human expression of thought in words. In my opinion anything that would conflict with the provisions of Art. 6 could only be validated by an express amendment of the Constitution.
 The Constitution of the Irish Free State has been
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 abrogated and the people of Eire are now governed by the fundamental provisions of Bunreacht na hEireann in force since December, 1937. Art. 40, clause 4, sub-clauses 1 and 2, are, however, textually the same as Art. 6 of the earlier Constitution, and Art. 34, clause 4, sub-clauses 3 and 4, restate in almost identical language the words of the former Art. 66. The same line of reasoning must, in my opinion, apply. The order for release made by the High Court under Art. 40, clause 4, sub-clause 2, is a specific and unqualified provision of Bunreacht na hEireann, and its meaning cannot be altered by general words in Art. 34, clause 4, sub-clause 3, so as to arrive at a sense contrary to that which is expressed.
 But in truth there is, in my opinion, no conflict. This Court has appellate jurisdiction over all decisions of the High Court capable of being the subject-matter of appeal. It is not sought in this case to make the order for release the subject-matter of appealâ€”it is not contended, I think, that we have authority to deal with this order at all in any effective way. There is no general provision that this Court should give advisory opinions on the question of the validity of laws. It should be possible to frame some action or matter in which the question of the validity of laws could be decided without departing from the established rules of procedure.
 In my opinion this Court should yield to the preliminary objection made and refuse to entertain this appeal for want of jurisdiction.

Meredith J. :â€”
 The Courts have always been very jealous to preserve the dignity and prestige of the law, and, therefore, they have studiously refrained from making any order that would be futile. In pursuance of that policy, even in civil actions, the Courts have declined to give mandatory injunctions in cases where they were not able to supervise the carrying out of their orders and seeing that they were effective. In the present case the order of Mr. Justice Gavan Duffy simply resulted in the release of Mr. Burke. That order was final, absolute and complete, and this Court could not make any effective order on appeal. This Court could not have exercised any jurisdiction whereby the order for release could be effectively interfered with: that jurisdiction is vested solely and exclusively in a Minister. The order on habeas corpus is by its very nature not appealable and is outside the scope of Art. 34.
 In expressing in this way my agreement with the main
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 contention put forward by Mr. MacBride, on behalf of Redmond Burke, I wish to make it clear that I do not pass over or reject his argument based on the importance of the liberty of the subject. But I do not accept Mr. MacBride's contention that the heading placed over certain Articles of the Constitution, describing certain rights as "fundamental,"meant that those Articles were to be interpreted as of more fundamental importance than any other Article of the Constitutionâ€”for instance, that the Articles conferring and preserving the liberty of the subject had any more importance than those Articles which provide for a constitutional change in the law, or for a change in the Constitution, or for the will of the people being carried out by constitutional means and not by unconstitutional means.
 The heading in question is perfectly plain in its meaning â€”it is a division and classification, not of Articles, but of the rights conferred by the Constitution. The rights included under the heading of "fundamental" are all such as might be described as private, inherent, determinate, categorical rights, as opposed to certain other rights. The rights in question are those contained in Art. 40 relating to personal liberty, Art. 41 relating to family, Art. 42 relating to education, Art. 43 relating to private property, and Art. 44 relating to religion. Those inherent and private rights are distinguished from rights in relation to social matters in Art. 45, in respect of which only directive principles are stated. [Reads Art. 45.]
 It has been suggested that this Court should, on this appeal, make a declaratory order, that Mr. Justice Gavan Duffy's order was a speaking order and might be treated as declaratory, and that, therefore, it was competent for the Supreme Court to review the statements made in the order and deal with the whole large question of the validity of the law under which Mr. Burke was taken into custody. I dissent entirely from that view, for the reason that when Mr. Justice Gavan Duffy heard the habeas corpus application he heard it as a single and individual Judge, under a special provision of the Constitution which gave the right to apply to the High Court "or any and every Judge thereof":see Art. 40, clause 4, paragraph 2. It was under that special jurisdiction that the application was heard. Therefore on that application, which was brought under that Article, which was enacted for the express purpose of preserving rights by way of habeas corpus, there was only one question for Mr. Justice Gavan Duffy. Whether Mr. Justice Gavan Duffy, besides giving the reasons for his judgment, made a speaking order or not, the order, so far as effective, dealt
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 with one point only, that on which the Judge had alone jurisdiction to make the order; anything beyond that was obiter, or rather extra-judicial.
 I wish to add only a few more words. I do not rest this case of the liberty of the subject upon previous decisions of British Courts, and I do not think that our Constitution has left the liberties of the subject to be interpreted and defended by decisions of the British Courts, however important. The whole case made by the appellants was that the provision of Art. 34 of the Constitution, relating to appeals from High Court orders, was general, without any limitation, and prima facie included habeas corpus. I do not agree with that view.
 In Art. 40, where habeas corpus was being dealt with, a particular jurisdiction was given, not merely to the High Court, but also to "any and every Judge thereof." Thereby a clear distinction was introduced between a decision of the High Court as such and a decision of any individual Judge thereof. The Constitution having introduced and emphasised that very important distinction for the purposes of habeas corpus, if it had been intended that the appellate jurisdiction should be extended to habeas corpus applications, it should and would have given the right of appeal not merely from any decision of the High Court, but "from any decision of the High Court or any Judge thereof." As the relevant Article did not say that, it does not, to my mind, prima facie., refer to habeas corpus applications, and the alleged inconsistency between the general words of Art. 34 and other Articles of the Constitution simply does not exist.
 In my opinion that was a complete answer to the case made by the appellants.

Geoghegan J.:â€”
 In this case the notice of appeal asks this Court to reverse the order of Mr. Justice Gavan Duffy directing the release of Seamus Burke and to dismiss the application made on behalf of Seamus Burke and pursuant to which he has actually been released by the said order.
 A preliminary objection has been made that in the circumstances no appeal lies. The preliminary point only has been argued.
 At the time the Constitution of the Irish Free State was enacted and for many years previously no appeal lay from any order of the High Court of Justice in Ireland or a Judge thereof by which a person had been discharged from prison under a writ of habeas corpus.
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 In England the procedure on habeas corpus was a very ancient one, but prior to the year 1890 I cannot find a report of an appeal against, or an application to review, an order granting the writ for the release of a person in custody. In that year the question whether the Court of Appeal in England had jurisdiction to hear such an appeal was raised before the House of Lords in  Cox v. Hakes (1).
 In that case it was argued that the words of s. 19 of the Judicature Act, 1873, taken literally, were wide enough to give an appeal from an order discharging by writ of habeas corpus a person in custody; at the time the appeal was heard this person had been discharged. The majority of the House of Lords (Lord Halsbury, Lord Watson, Lord Bramwell, Lord Herschell and Lord Macnaghten) resolved that no appeal lay. The history of this remedy, its nature and essential features and the procedure in reference to it were very fully discussed in the speeches delivered. Different reasons were given by the learned Lords who reached this decision. Lord Bramwell expresseed a doubt whether in awarding or disposing of a writ of habeas corpus a Judge of the High Court or the High Court itself is acting as a Court or Judge of a Court of Judicature. Apart from this doubt all five were agreed that the words of s. 19 comprehended an appeal against an order for habeas corpus. Lord Halsbury was of opinion that, as the right to personal freedom had been for centuries determined summarily and finally, express legislation would be necessary to confer the right of appeal claimed. Lord Herschell dwelt on the absence of any provision for procedure to render effective an order of reversal made by the Court of Appeal. His Lordship considered this an indication that the Legislature had not intended to limit in any way the legal right of a person wrongfully detained to instant and final release. The speeches of Lord Halsbury, Lord Bramwell and Lord Herschell show how ancient this right was and how fully it had been recognised.
 The decision in  Cox v. Hakes (1) was of course binding on the Irish Courts when the Constitution of the Irish Free State Act was passed in 1922. The people of this country at that time had no reason to doubt that in the procedure of habeas corpus there could be determined immediately and finally the prisoner's right to freedom.
 The argument on behalf of the appellants is that this safeguard of the right of personal freedom was swept away  (1) 15 App. Cas. 506.
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 in 1922 by the insertion in Art. 66 of the Constitution of that year of the words:â€”
 "The Supreme Court shall . . . have appellate jurisdiction from all decisions of the High Court."
 I am not convinced that these words, taken literally and strictly, comprehend a right of appeal from an order by which a prisoner has been discharged by habeas corpus. Art. 6 of that Constitution is really a concise statement of the previously existing rights under the procedure in habeas corpus. It directs that the Court or Judge shall order the release of a person alleged to be unlawfully detained unless satisfied that he is detained in accordance with law. If the order is to be subject to appeal the prisoner can scarcely be said to have been released; he may have a mere respite pending an appeal at the instance of his gaoler. His freedom is conditional on his satisfying a majority of the Judges of the Supreme Court of the truth of his complaint. I am of opinion that Art. 6 contemplated the release of the prisoner as a complete and final act and that Art. 66 does not contain apt words to delay the immediate release secured to the prisoner by Art. 6.
 Let me assume for a moment that the words in Art. 66, taken strictly and literally, are sufficient to confer a right of appeal against an order granting the release of a prisoner and inquire if these general words are adequate to introduce into the law such an absolute novelty as the possibility of reversing an order made by a Judge of the High Court under which a prisoner had been set free. The Legislature, when enacting Art. 66, may be assumed to have been aware of the principle stated by Lord Herschell:â€”
 "The law of this country has been very jealous of any infringement of personal liberty."
 ( Cox v. Hakes (1).)
 The manner in which the Courts and Judges exercised jurisdiction to discharge under a writ of habeas corpus had been the great safeguard of liberty. If this safeguard were to go why roll up its repeal in general words in Art. 66 only somewhat remotely associated with Art. 6 which proclaimed that the liberty of the person is inviolable?
 Surely a repeal of such importance would not have rested to any extent on implication when it could have been expressed clearly and plainly in Art. 6, which set forth the provisions for ensuring liberty of the person.
 The extent to which general words affect an order for  (1) 15 App. Cas. 506, at p. 527.
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 the release of a prisoner was (after 1922) considered by the House of Lords in the well-known case of  The Secretary of State for Home Affairs v. O'Brien (1). On the 9th May, 1923, an order was made by the Court of Appeal in England for the issue of a writ of habeas corpus in favour of Mr. Art O'Brien, then in custody. Against this order the Home Secretary appealed to the House of Lords. For reasons it is not necessary now to go into Mr. O'Brien had not been released when the appeal was heard by the House of Lords on 14th May, 1923. The case was, therefore, distinguishable from  Cox v. Hakes (2) in which the prisoner had been released. If the appeal succeeded no question of re-arrest of Mr. O'Brien would arise. It was not disputed that the words of s. 3 of the Appellate Jurisdiction Act, 1876, are framed in language wide enough, if read literally, to give a right of appeal in that case to the House of Lords.
 The House, by a majority (Lord Atkinson being the sole dissentient) held that the principle established in  Cox v. Hakes (2) applied.
 Lord Birkenhead in the course of his speech (at p. 610) said:â€”
 "It is certainly true that in terms the words are wide enough to give an appeal in such a matter as the present. But I should myself, if I approached the matter without the assistance of authority at all, decline utterly to believe that a section couched in terms so general availed to deprive the subject of an ancient and universally recognised constitutional right."
 Lord Shaw (at p. 645) says:â€”
 "In the view which I take of this appeal the question at stake transcends an ordinary case of jurisdiction. To sustain jurisdiction would be to claim a right to circumvent or destroy that finality of liberation which has been long affirmed as part of English constitutional law. It would, in short, be a usurpation by this House of a right and power to destroy a liberty already properly affirmed as a matter of right in one of His Majesty's subjects. Your Lordships are thus determining not merely in the present case to decline a jurisdiction, but to decline a usurpation. That usurpation is forbidden.
 And beyond finality, I repeat that the point of urgency, an essential point, would also be violated by our assertion of a power to review a liberating judgment."
  (1) [1923] A. C. 603.

 (2) 15 App. Cas. 506.
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 The decision in  Cox v. Hakes (1) and the reasoning in the speeches of the majority of the House of Lords in  The Secretary of State for Home Affairs v. O'Brien (2) lead me to the conclusion that the general words in Art. 66 of the Constitution of 1922 do not operate to repeal the then existing law as to the release of a prisoner pursuant to an order for habeas corpus, and that the combined effect of Art. 6 and Art. 73 of that Constitution was to continue the law in full force and effect.
 I feel that this opinion is not in conflict with the decision in  Warner v. Minister for Industry and Commerce (2) or the decisions in the cases based on it.  Warner's Case (2)was civil litigation between parties. The proceedings in the present case are of a criminal nature. The procedure is essentially different. In former times the writ of habeas corpus was always ex parte. Under present practice a conditional order is frequently made, but a Court or Judge may, if they think fit, make an order absolute in the first instance for habeas corpus to issue. Contrasted with the course of civil proceedings between parties the striking characteristic of proceedings by habeas corpus has always been the immediate and final determination of the prisoner's right to freedom.
 It is further contended for the appellants that the general words in Art. 34 of the Constitution of 1937 give jurisdiction to this Court on appeal. The words of Art. 34, clause 4, paragraph 3, of the Constitution of 1937 are substantially the same as the relevant words in Art. 66 of the Constitution of 1922. Art. 40, clause 4, of the Constitution of 1937 contains provisions for securing the release of a person unlawfully detained similar to those in Art. 6 of the Constitution of 1922. The same reasons that have induced me to reject the interpretation of an implied repeal in the Constitution of 1922 apply to that of 1937.
 Possibly the implication of a limitation of the personal right of freedom is negatived more strongly by the solemn reference in the preamble of the Constitution of 1937 to the intention to assure the dignity and freedom of the individual.
 It has been suggested that questions touching the validity of a statute are involved in this appeal. I feel satisfied that the only point that is material is whether this Court can hear an appeal from the order of Mr. Justice Gavan Duffy directing the release of the prisoner.
 In my opinion the Court has no jurisdiction to hear this appeal.
  (1) 15 App. Cas. 506.

 (2) [1929] I. R. 582.
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Johnston J.:â€”
 I am in the unfortunate position that I cannot concur with the views that have been expressed by my brethren, but I do not think it necessary to state my reasons at length.
 During the course of the argument I indicated pretty clearly the opinion that I was inclined to form, and I adhere to that opinion.
 In view of the clear views that have been expressed by the other members of the Court, the opinion that I have arrived at becomes a matter of no importance, and I need only say, in a general sort of way, that my view of the matter is that the terms of Arts. 34 and 40 of the new Constitution are clear and comprehensive, and they do not at all suggest that, in regard to cases like the present, an appeal does not lie to the Supreme Court.
 The Constitution of 1937 represents a fresh start in respect of the fundamental principles that are to be the guide of this country for the future, and I do not think that a further Constitutionâ€”an unwritten oneâ€”was intended by the People of Eire to exist side by side with this written Constitution or evenâ€”perhaps it would be more correct to sayâ€”outside and beyond the present Constitution.
 I think that the practical effect of our decision in this case will be to add to Art. 34, paragraph 4, half a dozen words making a further reservation from the jurisdiction of the Supreme Courtâ€”reserving from that Court the right of hearing appeals from the High Court in habeas corpus cases such as we have here to-day.
 Solicitor for the appellants: The Chief State Solicitor.
 Solicitors for the respondent: Lehane and Hogan.
j. b.
 The following is the material portion of the order made by Gavan Duffy J.:â€”
[1940] I.R. 136

