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Constitution - Adoption - Illegitimate child - Natural father opposed to adoption- Mother arranging adoption - Adoption order made without natural fatherbeing heard - Validity of order - Certiorari - Whether Adoption Act, 1952,repugnant to provisions of the Constitution - Constitution of Ireland,Articles 40, 41 and 42 - Adoption Act, 1952 (No. 25 of 1952), ss. 14,15 and 16.
 The provisions of the Adoption Act, 1952, providing for the making of an adoption order by the Adoption Board in relation to an illegitimate child without the natural father being heard are not contrary or repugnant to the Constitution.
 So held by the Supreme Court ( Ã“ DÃ¡laigh  C.J., Davitt P., Lavery, Haugh and Walsh JJ.).
Held further by the Supreme Court that the natural father of an illegitimate child is not, as such, entitled to be heard prior to the making of an adoption order by the Adoption Board under the provisions of the Adoption Act, 1952, and a provision to that effect is not repugnant to the Constitution.

Certiorari.
 The applicant, Leontis Nicolaou, was the natural father of the child born in London to a woman of Irish parents who was a citizen of Ireland. The applicant wished to marry the mother of the child but for various reasons out of his control and not of his desire he was unable to do so. Most of these reasons flowed from the mother's unwillingness to marry the applicant for various reasons. The mother, with the applicant's consent, took the child to her parents' home in Ireland and then commenced making arrangements to have the child adopted. The applicant was at first unaware of this but when he became aware of it he indicated very strongly that he was not agreeable to having the child adopted and that he wished to provide for the child himself. He wished to have the child with him and was ready and willing to give the mother a home with himself or else to marry her, whichever she wished. Notwithstanding the applicant's views on the matter the mother arranged for the child to be adopted and an adoption order was made, unknown to the applicant, who, after some considerable difficulty, obtained information as to the adoption order. He thereupon applied to the High Court for a conditional order of certiorari to have the order brought up and quashed, and his application was heard by Murnaghan J. on the 15th July, 1964.
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K. M. Kenny, S.C. , D. M. Barrington  and J. B. Cassidy  for the applicant.
Cur. adv. vult.


Murnaghan J. :â€”

17 July 


 This is an application by Leontis Nicolaou for a conditional order of certiorari to have an alleged order of An Bord UchtÃ¡la brought up for the purpose of being quashed.
 One, Kathleen Sheila Donnelly, gave birth to a female infant on the 23rd February, 1960, at the North Middlesex Hospital, Edmonton, England. The applicant deposed that he is the natural father of that infant. The birth of the said infant was duly registered on the 4th March, 1960, under the names, Mary Carmel. After the confinement the mother and child went to the home of the applicant at 19 Durham Road, Finsbury Park, and later at 97 Rodding Road, Clapton, where they were cared for and maintained by the applicant until the 16th June, 1960, on which date the mother and child came to Ireland. There was apparently talk of marriage between the applicant and the mother, but the latter, who is a Catholic, was not prepared to marry the applicant unless and until he became a practising member of the Catholic Church. No marriage has as yet taken place. There was also apparently, prior to June, 1960, a suggestion that the baby might be adopted, and the question of adoption would appear to have been discussed between the applicant and the mother. In his affidavit the applicant deposed, inter alia, as follows:â€”"Before she left for Ireland I told her that I considered the child mine and that I proposed to rear it and that if any suggestion or proposal was made for its adoption it should be referred immediately to me."
 The circumstances leading up to the mother's departure for Ireland are referred to by her in an affidavit, the material parts of which are as follows:â€”"I was worried and upset about the child being illegitimate and I was not satisfied to continue the position as it was then. I told Mr. Nicolaou that I wished to go to a Catholic Home and live there and work for my maintenance and that I wished to take the baby with me. I told him I was going to such a home in Dublin."
 Dealing with this aspect of the matter, the applicant in his affidavit deposed that "Some months after the birth of the child, Miss Donnelly proposed that she would go away for a while . . . I thought at the time that she intended to reside with the infant in an institution in Ireland."
 I find it somewhat difficult to assess this evidence, but I think it is clear that the mother was not prepared to continue living with the child in the applicant's house unless as his wife. I think it is equally clear that her decision to remove
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 herself and the baby therefrom was for an indefinite period.
 Having arrived in Ireland the mother went straight to the office of the Catholic Protection and Rescue Society of Ireland, at 30 South Anne Street, Dublin, and was admitted with the baby to St. Patrick's Home, owned by the said Society. When residing in the said home the mother requested the secretary of the Society to try and find a home for the baby, and on the 23rd September, 1960, she brought the baby to the Society's offices where she handed her into the custody of the officers of the Society. The mother then left St. Patrick's and went to her parents' home in Galway. The applicant deposed that towards the end of September, 1960, he visited the home of the mother's parents in Ireland. He does not say that he saw the mother but he deposed that "as a result of that visit I became apprehensive that arrangements were being made to have my child adopted." This is in the circumstances a somewhat laconic statement and might well have been extended. As a result of his apprehensions the applicant consulted a solicitor who wrote on his behalf, on the 7th October, 1960, to the Catholic Protection and Rescue Society of Ireland and to the secretary of the Adoption Board, giving notice of intention to take proceedings to prevent the adoption of the baby taking place. No such proceedings were taken, and the applicant somewhat ingenuously deposed in his affidavit that "I heard no more about the proposed adoption and assumed it had not taken place."
 The mother deposed that "some time early in the year, 1961, I got a communication from the Society with the necessary adoption papers. The communication offered to get me a solicitor, but my mother sent me to her solicitor. I subsequently attended on this solicitor for the purpose of completing the adoption papers and formalities in relation to the child and I did so. This was some time in the year 1961."
 The mother returned to London in August, 1963, and took up employment with the applicant in October, 1963. The applicant deposed that "she then told me and I learned for the first time that she had signed adoption papers in respect of our child. I took immediate steps to consult my solicitor . . . and in November, 1963, I came to Dublin for consultation with counsel."
 The applicant later applied for a conditional order of habeas corpus which was refused by Mr. Justice Henchy.
 Assuming, but not deciding, that this Court can quash an order of An Bord UchtÃ¡la on certiorari, it is clear that the present application poses a number of questions of far-reaching importance.
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 The procedure of adoption under the Adoption Act, 1952, is based on secrecy. It is obvious that once an adoption order is made, the terms of the order should not be communicated to any person other than the adopting parent, or parents, except in the most exceptional circumstances, and then only for grave reason. An Bord UchtÃ¡la has declined to give the applicant any information or to disclose whether an adoption order has been made in relation to the child. Before I could grant the conditional order of certiorari sought by the applicant I would have to be satisfied that an adoption order was in fact made by An Bord UchtÃ¡la in respect of the child, Mary Carmel. The applicant, in addition to the facts to which I have already alluded, relies on the fact that in Iris Oifigiuil for the year 1961, notice is given of the making of adoption orders in respect of three persons, each bearing the names, Mary Carmel, but only one of whom was stated to have been born on the 23rd February, 1960, in England, and in respect of whom the adoption order was made on the 13th September, 1961. The applicant has apparently assumed that the child is now known as Mary Carmel Murphy as he has entitled these proceedings in that name. There is not sufficient evidence at the moment before me to allow me to come to the same conclusion. I will, however, in the circumstances permit these proceedings to be deemed to have been made in the name, Mary Carmel Donnelly, if the applicant so applies. On the evidence before me it is a reasonable inference that an adoption order was made in relation to the child in question, probably in the year 1961, and for the moment I proceed on that basis.
 On the assumption that such an order was made, the next question I have to consider is whether the applicant is entitled to the order he seeks. This depends on 1, whether the applicant is the natural father of the child. On the evidence before me, for the moment and for present purposes, I am prepared to accept this as having been established as a reasonable probability. It also depends on 2, whether it was a necessary preliminary to the jurisdiction of An Bord UchtÃ¡la to make the adoption order, that the applicant, as father of the child, should be heard on the application for the adoption order, and, further, should consent to the making of that order.
 The persons who are entitled to be heard on an application for an adoption order are enumerated in s. 16, sub-s. 1, of the Adoption Act, 1952 (hereinafter referred to as "the Act"), as follows:â€”
 "(a) the applicants,
 (b) the mother of the child,
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 (c) the guardian of the child,
 (d) a person having charge of or control over the child,
 (e) a relative of the child,
 (f) a representative of a registered adoption society which is or has been at any time concerned with the child,
 (g) a priest or minister of a religion recognised by the Constitution (or, in the case of any such religion which has no ministry, an authorised representative of the religion) where the child or a parent (whether alive or dead) is claimed to be or to have been of that religion,
 (h) an officer of the Board,
 (i) any other person whom the Board, in its discretion, decides to hear."
 Unless the applicant was either 1, the applicant for an adoption order, 2, the guardian of the child, 3, a person having charge of or control over the child, or 4, a person whom the Board in its discretion decided to hear, he was not entitled to be heard. The father is not by definition (see s. 3 of the Act) a relative of an illegitimate child. In this case the applicant was not the applicant for the adoption order; it is not suggested that he was the guardian of the child; and the Board obviously did not decide to hear him. Therefore, unless he was at the relevant time "a person having charge of or control over the child" the applicant was not by virtue of the provisions of s. 16 of the Act entitled to be heard on the application for the adoption order in this case.
 Sect. 14, sub-s. 1, of the Act provides:â€”
 "An adoption order shall not be made without the consent of every person being the child's mother or guardian or having charge of or control over the child, unless the Board dispenses with any such consent in accordance with this section."
 It is perhaps worth noting that in ss. 14 and 16 of the Act respectively the expression "care and control", which is often used in contradistinction to "custody" in cases relating to children, has been departed from in favour of "charge of or control over."
 The consent of the applicant to the making of an adoption order in this case would only be necessary under s. 14 of the Act if the applicant was at the relevant time "a person having charge of or control over the child."
 It was submitted on behalf of the applicant that it was a necessary pre-requisite to the jurisdiction of An Bord UchtÃ¡la to make the adoption order, in this case, that on the application for the adoption order the applicant, as "a person having
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 charge of or control over the child", should have been heard, and in the like capacity that he should have given his consent before the adoption order was made; and that as the applicant had not been heard and had not given his consent the adoption order was made without jurisdiction. The question therefore is, was the applicant "a person having charge of or control over the child"? Mr. Kenny submitted that the applicant had charge of and control over the child during the period when she was in his house prior to the 16th June, 1960, and that the departure of the mother and child to Ireland "on a temporary basis" (I quote Mr. Kenny's words) should not be deemed to have taken the child out of the applicant's "care and control" (I again quote Mr. Kenny). I have difficulty in accepting that the departure of the mother and child to Ireland was necessarily on a temporary basis. I have further difficulty in accepting that while in Ireland the child was in the applicant's "charge."I am not satisfied that the child was in the control of the applicant while with the mother in St. Patrick's and it would seem that the child certainly passed out of the applicant's control when handed over by the mother on the 23rd September, 1960. For the foregoing reasons, the applicant has failed to satisfy me that he was "a person having charge of or control over" the child, Mary Carmel, within the meaning of either s. 14 or s. 16 of the Act and consequently he has failed in his submission that the adoption order was made without jurisdiction.
 Mr. Kenny took as a subsidiary point the submission that if the applicant was not a person (within the provisions of ss. 14 and 16 of the Act) who had to be heard on an application for an adoption order and who had to consent to the making of such order, then the Actâ€”and in particular ss. 14 and 16 thereofâ€”was ultra vires the Constitution in so far as no provision was made that the father of an illegitimate child, who as such, as he submitted, has rights and obligations in relation to the child equal to the mother, should be heard on the application for an adoption order and should consent to the making thereof. I stopped Mr. Kenny before he developed this submission because this is a constitutional question which could be more conveniently decided in a substantive action, on notice to the necessary parties, including the Attorney General, and I indicated to Mr. Kenny that I would not in the circumstances, in the exercise of my discretion, grant a conditional order of certiorari on this point.
 Delay in itself may be a bar to certiorari, depending on the particular circumstances; see the judgment of Mr. Justice Murnaghan in  The State (Kelly) v. District Justice for Bandon
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 and Another (1). In this case the child was born on the 23rd February, 1960, and has not been seen by the applicant since the 16th June, 1960. The child is now over four years old and one must assume that she has by now become attached to her adopted parents and they to her. This is a situation which the applicant has allowed to develop. It is, I think, probable that at this point of time the applicant would not recognise the child if he saw her. He has not in my opinion satisfactorily explained in the circumstances why he did not carry out his avowed intention (in the letters of the 7th October, 1960) to move the Court to prevent adoption of the child taking place, or why he did not move for certioraribefore now and at any time after the 13th September, 1961 (the date of the adoption order which he apparently believes relates to the child), or at least after he said he learned that the mother had signed adoption papers. This is the type of case in which in my opinion delay can disentitle a person to relief by way of certiorari. In this case, in my opinion there has been undue delay and on the ground of delay alone, I would refuse this application.
 Before making the present application the applicant's legal advisers had taken steps to have the Registrar of An Bord UchtÃ¡la in Court, on subpoena duces tecum, to produce the relevant adoption order. Mr. Eoin Ryan, who appeared on behalf of An Bord UchtÃ¡la, stated that the Board did not wish to state whether an adoption order had been made. He further stated that it is common to change the name of a child on adoption and as a consequence the name of a child appearing in the Adopted Children Register is not necessarily the name under which the birth of the child was originally registered.
 In view of the opinion I have earlier expressed it is unnecessary for me to say much on this aspect of the case. I think I should say that once a case for obtaining a conditional order of certiorari has been made out, it then becomes necessary that the Court should be informed by An Bord UchtÃ¡la whether or not an adoption order has in fact been made. I would think that in most cases it would be unnecessary to know the terms of the adoption order at that stage and that it would be unnecessary to produce the order itself until the final order on certiorari had been made, and then only if the adoption order is to be quashed.
 From the above judgment the applicant appealed to the Supreme Court (2) and the application was heard on 24th  (1) [1947] I. R. 258, at p. 262.

 (2) Before 
Ã“ DÃ¡laigh  C.J. , 
Lavery  and 
Kingsmill Moore JJ.
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 July, 1964, when the judgment of the Supreme Court was delivered by  Ã“ DÃ¡laigh  C.J.
D. M. Barrington  and J. B. Cassidy  for the appellant.

Ã“ DÃ¡laigh   C.J. :â€”
 The Court is of opinion that a prima facie case is made out for the issue of a conditional order of certiorari to bring up for the purpose of being quashed the adoption order made by An Bord UchtÃ¡la in respect of Mary Carmel Donnelly, a natural daughter of the applicant, upon the following grounds:â€”
 (i) that An Bord UchtÃ¡la failed to comply with the provisions of s. 16, sub-s. 1, (d) and (i), of the Adoption Act, 1952;
 (ii) that the Adoption Act, 1952, is repugnant to the Constitution in so far as it purports to deprive the applicant of the custody, charge and control of his said natural daughter without notice or at all in violation of the provisions of Articles 40, 41 and 42.
 The Court will direct service of this order on An Bord UchtÃ¡la, and will further direct notice of the applicant's contention with regard to the unconstitutionality of the Adoption Act, 1952, to be served on the Attorney General (through the Chief State Solicitor) pursuant to Order 60 of the Rules of the Superior Courts.
 In the opinion of the Court it is not appropriate at this stage that notice should be served on the adopting parents of Mary Carmel Donnelly.
 On the 31st July, 1964, the applicant duly served on the Attorney General a notice pursuant to Order 60 of the Rules of the Superior Courts, stating how the Adoption Act, 1952, was alleged to be unconstitutional.
 On the 7th September, 1964, the applicant served on the Chief State Solicitor and on the Registrar of An Bord UchtÃ¡la a notice of motion to make absolute the conditional order of certiorari granted by the Supreme Court.
 On the 1st September, 1964, notice of motion was served on behalf of the Attorney General and the Registrar of the Adoption Board, showing cause against the conditional order upon the following grounds:â€”
 "1 The said Leontis Nicolaou is not a person who comes within the category of persons referred to in s. 14 or in s. 16 of the Adoption Act, 1952;
 2 The said Leontis Nicolaou has no legal interest in the child who is the subject-matter of the said Adoption Order, dated 13th September, 1961, and is not entitled to contest the validity of the said order or to maintain these proceedings;
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 3 That an Bord UchtÃ¡la acted in accordance with the powers given to it by the provisions of the Adoption Act, 1952;
 4 An Bord UchtÃ¡la complied with the requirements of ss. 14 and 16 of the said Act in making the order of which complaint is made;
 5 That the said order of the 13th day of September, 1961, was one made by An Bord UchtÃ¡la under and by virtue of the statutory powers conferred on it by the said Adoption Act, 1952, and is a good and valid order;
 6 The Adoption Act, 1952, was passed by the Oireachtas and is in accordance with Articles 40, 41 and 42 of the Constitution;
 7 The provisions of the said Adoption Act, 1952, are not repugnant to Articles 40, 41 and 42 of the Constitution."
 The case was listed for hearing in the High Court (1) on the 15th December, 1964.
D. M. Barrington  and J. B. Cassidy  for the prosecutor.
Eoin Ryan, S.C. , SeÃ¡n Butler S.C.  and M. A. Feehan  for the Attorney General and the Registrar of the Adoption Board.
 The arguments were similar to those in the Supreme Court, reported post.
Cur. adv. vult.


Murnaghan J. :â€”

31 May 


 This is an application to have a conditional order ofcertiorari, granted by the Supreme Court on the 24th July, 1964, made absolute notwithstanding cause shown by the Attorney General, and by the Registrar of An Bord UchtÃ¡la (hereinafter referred to as "the Board").
 It is necessary that I should state in some detail the history of this matter. The application for a conditional order originally came before me. It was grounded first on the submission that the Board, in making an adoption order in relation to Mary Carmel Donnelly (hereinafter referred to as"the child") had failed to have regard to the provisions of the Adoption Act, 1952 (hereinafter referred to as "the Act"), and in particular to the provisions of ss. 14 and 16 thereof, and secondly, and in the alternative, on the submission that the Act was repugnant to the Constitution. In a reserved judgment, delivered on the 17th July, 1964, I was of the opinion that the Constitutional question could be more conveniently resolved in a substantive action, on notice to the necessary parties, including the Attorney General, and as I  (1) Before 
Murnaghan, Teevan  and 
Henchy JJ.
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 believed I had a discretion I declined in the exercise of such discretion to grant a conditional order of certiorari on the ground of alleged repugnancy to the Constitution; I refused the application on the remaining grounds because I was not satisfied on the evidence, and on the inferences that I considered could fairly be drawn therefrom, that the prosecutor was entitled to the order, and because in any event in my judgment he had disentitled himself to the relief he claimed by delay in bringing his proceedings.
 The Supreme Court subsequently granted a conditional order of certiorari upon the following grounds which were stated in the judgment of  Ã“ DÃ¡laigh  C.J. in delivering the judgment of that Court:â€”
 "(i) that An Bord UchtÃ¡la failed to comply with the provisions of s. 16, sub-s. 1, (d) and (i), of the Adoption Act, 1952;
 (ii) that the Adoption Act, 1952, is repugnant to the Constitution in so far as it purports to deprive the applicant of the custody, charge and control of his said natural daughter without notice or at all in violation of the provisions of Articles 40, 41 and 42."
 The Supreme Court directed service of the conditional order on the Board, and directed notice, pursuant to Order 60 of the Rules of the Superior Courts, to be served on the Attorney General. The Chief Justice in his judgment stated that, in the opinion of the Supreme Court, it was not appropriate at that stage that notice should be served on the adopting parents of the child.
 The application for the conditional order was grounded on the affidavit of the prosecutor, sworn on the 17th April, 1964, on the affidavit of Kathleen Sheila Donnelly (hereinafter referred to as "the mother"), sworn on the same day, and on the affidavit of John P. Redmond, solicitor, sworn on the 6th May, 1964. Cause was shown by notice, dated the 1st September, 1964, setting out seven grounds to be relied upon. By leave of this Court, granted on the 16th December, 1964, two further grounds, set out iu a letter, dated the 8th December, 1964, to the prosecutor's solicitor, were allowed to be added to those mentioned in the notice of the 1st September, 1964.
 The hearing of the application proceeded before this Court on the 15th, 16th and 17th days of December, 1964, when it was adjourned until the 25th January, 1965. On the latter date I called Mr. Cassidy's attention to the terms of a letter, dated the 7th October, 1960, from the prosecutor's solicitor to the Catholic Protection and Rescue Society of Ireland
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 (hereinafter referred to as "the Society"), exhibited in the prosecutor's affidavit, and in particular to the second paragraph thereof which is in the following terms:â€”
 "I understand from a letter which I have received from Miss Donnelly that this child has been left with your Home with a view to your arranging for adoption".
 I then addressed Mr. Cassidy as follows:â€”
 "The Court considers that this letter (the letter from Miss Donnelly) should be disclosed on affidavit at this stage. As the application for a conditional order is uberrimae fideithe Court also considers that any other letters relating to these proceedings passing between the prosecutor and Miss Donnelly or between Miss Donnelly and the prosecutor's solicitor should also be disclosed.
 The Court will not proceed with the hearing to-day so as to give the prosecutor an opportunity of complying with these indications of the Court's views".
 The Court resumed the hearing of the application on the 24th March, 1965, on which occasion Mr. Cassidy, referring to what had been stated on the 25th January, 1965, said that the prosecutor had decided to rest his case on the affidavits already filed. The hearing proceeded on the 30th and 31st March and on the 1st and 2nd April on that basis.
 Mr. Cassidy opened the application to this Court by stating that it was a step to achieve the object of a natural father, to wit, the prosecutor, to get the custody of his natural child who had been given in adoption by the child's natural mother. Counsel for the Board stated, at the opening, that the Board admitted that an adoption order had been made in respect of the child. He did not inform this Court when that order was made, nor is this Court aware of the terms of the order.
 Mr. Cassidy submitted that the prosecutor was a person who had charge of and control over the child. As I understood his argument he did not contend that such charge and control existed after the 23rd September, 1960, which was the date on which the child was handed by the mother into the custody of the Society. He submitted that the prosecutor's charge of and control over the child existed in the period from the birth of the child to the 16th June, 1960, during which period the child was in the prosecutor's home in England. He also submitted that such charge of and control over the child continued in the period from the 16th June, 1960, to the 23rd September, 1960, when the child was with the mother in Ireland, because of the facts, as he contended, that during this latter period the mother had de facto possession of the child as the prosecutor's agent and with his consent,
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 "sought and obtained on certain conditions" in breach of which, as Mr. Cassidy alleged, she abandoned the child. Mr. Cassidy did not specify the alleged conditions.
 Mr. Cassidy contended that the prosecutor was a person entitled to be heard on the application for the adoption order either under sub-para. (d) or sub-para. (i) of s. 16, sub-s. 1, of the Act, and that as the Board proceeded to make the adoption order without hearing the prosecutor the said order was made without jurisdiction.
 He submitted that, by reason of the fact that the prosecutor had given the Board notice of his interest, (in a letter from his solicitor, dated the 7th October, 1960), the failure of the Board to hear the prosecutor on the application for the adoption order was an improper exercise of the Board's discretion, and in the circumstances could not have been bona fide.
 At this stage it will be convenient if I set out the text of s. 16, sub-s. 1, of the Act:â€”
 "16.â€”(1) The following persons and no other persons shall be entitled to be heard on an application for an adoption orderâ€”
 (a) the applicants,
 (b) the mother of the child,
 (c) the guardian of the child,
 (d) a person having charge of or control over the child,
 (e) a relative of the child,
 (f) a representative of a registered adoption society which is or has been at any time concerned with the child,
 (g) a priest or minister of a religion recognised by the Constitution (or, in the case of any such religion which has no ministry, an authorised representative of the religion) where the child or a parent (whether alive or dead) is claimed to be or to have been of that religion,
 (h) an officer of the Board,
 (i) any other person whom the Board, in its discretion, decides to hear."
 The submission that the prosecutor was a person who had charge of or control over the child, and consequently was a person entitled to be heard by virtue of sub-para. (d), depends on the facts. On this application the onus of establishing the fact that the prosecutor was "a person having charge of or control over the child" lies on the prosecutor.
 I dealt in some detail in my judgment of the 17th July, 1964, with the facts as they then appeared to me, and with
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 the inferences which it seemed to me could fairly be drawn therefrom. For the sake of brevity and to save me repeating what I said in that judgment I wish it to be read as part of this judgment. I pointed out to Mr. Cassidy several times during the hearing of the present application that though he was aware of the views I had expressed in the said judgment of the 17th July, 1964, no application was made to this Court for leave to file further affidavits stating further facts which might amplify the facts already on affidavit, and which might lead me in particular to alter the opinion I had already expressed. Mr. Cassidy took the point that, as cause had been shown by notice, it was not open to him to apply to this Court to file additional affidavits under Order 84, rule 53. I would have been prepared to entertain such an application if it had been made in the circumstances of this case, and I so informed Mr. Cassidy.
 Mr. Cassidy submitted that the Supreme Court must be taken to have decided that the facts deposed to in the affidavits of the prosecutor, the mother, and the prosecutor's solicitor, were sufficient to entitle the prosecutor to the relief claimed, unless the party showing cause could satisfy this Court that the facts were false, and that as the party showing cause had not filed any affidavit those facts must be taken by this Court as having been established. Mr. Barrington submitted that the Supreme Court must be taken to have found that all the facts necessary to establish the prosecutor's case had been proved.
 These submissions present a difficulty. It can fairly be said that, if the Supreme Court accepted the view of the facts which I had expressed in my earlier judgment, it is difficult to conceive that the view of that Court was that the prosecutor was a person who prima facie had charge of or control over the child. Mr. Cassidy therefore argued that it must be inferred that the Supreme Court had rejected my view of the facts, and had come to the conclusion that it had been established that the prosecutor was a person who in fact had charge of or control over the child. This argument is in a sense logical, but I would be very slow to think that, if the Supreme Court purported to hold that a finding by a judge of the High Court, particularly when expressed in a considered judgment, was erroneous, the Supreme Court would leave its decision to that effect to be inferred. My judgment is not referred to, nor is any mention made of the facts, in the judgment of the Supreme Court, delivered by the Chief Justice, who said:â€”"The Court is of opinion that a prima facie case is made out for the issue of a conditional order".In the circumstances I interpret the judgment of the Supreme
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 Court as intending to go no further than to say that assuming the facts disclosed on affidavit were accurate, and further, that the inferences which Mr. Cassidy submitted should be drawn from those facts were the proper inferences to draw, this was a proper case in which to grant a conditional order of certiorari. While I concede that there is weight in Mr. Cassidy's argument, in the unusual circumstances of this case, I propose to proceed on the basis that on this application it is not only open to, but that it is the function of, this Court to find the facts.
 Before turning to a consideration of the facts it is important first to consider the terms of s. 16, sub-s. 1, with particular reference to sub-para. (d) thereof. At first sight there is no difficulty in construction, but on closer examination the question arises as to the period of time which has to be considered during which the person concerned is to be regarded as "having charge of or control over the child".Obviously a period of time is involved, of at least sufficient duration, in the circumstances of each case, to demonstrate either the fact of "charge of" or "control over" the particular child. Giving the words of the statute their ordinary and natural meaning it would seem that only a person who at the relevant time had either "charge of" or "control over" the child is entitled to be heard. A person who formerly had either "charge of" or "control over" the child and who had relinquished such charge or control before the relevant time would not in my opinion come within the sub-section.
 Proceedings for an adoption order are commenced by an application under s. 9 of the Act. By rules made under the Act (S.I., No. 104 of 1953) the application has to be made on a prescribed form by the person desiring to adopt a child. The Board on receipt of an application, has then to satisfy itself that the child is a child who may be adopted (s. 10); that the applicant or applicants is or are a person or persons who may apply for the order (s. 11); that the conditions laid down in s. 12 as regards religion exist; that the applicant is a suitable person (s. 13); that the necessary consents have been obtained or dispensed with (s. 14); and has to set a date for the hearing of the application, of which under the Rules, notice has only to be given to "every applicant".The several persons described in sub-paras. (b), (c) and (d) of s. 16, sub-s. 1, of the Act must consent to the adoption order being made unless their consent is dispensed with by the Board under s. 14, sub-s. 2, of the Act. This consent can be given at any time up to the making of the adoption order, but not earlier than three months before the application for
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 adoption, and not before the child has attained the age of six months, in this case the 23rd August, 1960 (sect. 15, sub-sect. 1). Clearly the "charge of or control over" the child must exist at the time of giving consent, otherwise such consent would be unnecessary; equally it should exist at the time of the application for adoption to entitle the person having such "charge of or control over the child" to be heard. On this basis the prosecutor has to establish that when the application was made to the Board for an adoption order in respect of the child he had either "charge of" or "control over" the child. There is no evidence as to when the application was actually made in this case. It certainly was not made before the 16th June, 1960, and the probabilities are that it was not made for some months thereafter at least.
 The mother deposed:â€”
 "While I was in St. Patrick's Home aforesaid I worked for my keep and I looked after my child. After some months I told Miss Cassidy that if she could not get a home for the child soon I would be reluctant to part with the baby because I was attached to it."
 As I interpret the mother's affidavit, she was told about the 23rd September, 1960, that a person willing to adopt the child had been obtained and that she was to bring the child to the offices of the Society. She further deposes that some time early in the year 1961 she "got a communication from the Society with the necessary adoption papers."This to me is an obvious reference to the form of consent to adoption (Form 4) and indicates that by that time the application had been made to the Board.
 The prosecutor deposed that when the mother left his house with the child he knew they were going to, as he described it, "an institution in Ireland". The mother deposed that she told the prosecutor that she "wished to go to a Catholic home" in Dublin. I am satisfied that at that time the prosecutor must have known there was at least the possibility that the mother would, while there, try and have the child adopted. The mother told the prosecutor that she proposed to work in the home for her maintenance. As far as the evidence goes, the prosecutor did nothing to care for, or to maintain, the child after the 16th June, 1960.
 The state of the prosecutor's mind, particularly during the period from the 16th June, 1960, until the 7th October, 1960, as to the intentions and actions of the mother in relation to adoption is a most relevant fact in these proceedings. Any communication from the mother to the prosecutor, or to his solicitor, during this period would be important, as bearing

[1966]
1 I.R.
The State (Nicolaou) v. An Bord UchtÃ¡la
Murnaghan J.
582
High Court
 on that fact, and should have been disclosed, if in existence, on this application. I confess that on the application to me for the conditional order I overlooked the reference to the letter which the prosecutor's solicitor, in the letter which he wrote to the Society on the 7th October, 1960, stated that he had received from the mother. Mr. Cassidy, in declining to exhibit this particular letter and the other letters referred to by this Court on the 25th January, 1965, did not take the point that there were no such letters in existence; rather did he leave me under the impression that such letters did exist. The failure cf the prosecutor to exhibit the letters referred to by his solicitor in the letter of the 7th October, 1960, and any other letters and his refusal to disclose their contents, on the request of this Court, can only be taken as an indication that the prosecutor had knowledge during the period now under consideration which would be unfavourable to his application to this Court.
 On the evidence, such as it is, the reasonable probabilities are, as it seems to me, that the application for an adoption order was made after the 23rd September, 1960, and when the child was in the custody of the Society. Mr. Cassidy did not attempt to suggest that after the 23rd September, 1960, the prosecutor had either "charge of" or "control over"the child, but he did submit that, if the prosecutor's "charge of" and "control" over the child continued during the period when the child was in Ireland and up to the date when it was handed over to the Society, the prosecutor was "a person having charge of or control over the child" at the relevant period. I do not propose to reiterate what I said in my earlier judgment, but, for the reasons therein and herein set out, the prosecutor has failed to satisfy me that he was entitled to be heard on the application for the adoption order as "a person having charge of or control over the child".
 I now turn to consider Mr. Cassidy's submission that, as the Board had been given notice of the prosecutor's interest in a letter from his solicitor, dated the 7th October, 1960, the prosecutor thereafter was a person whom the Board should in its discretion have decided to hear on the application for the adoption order under s. 16, sub-s. 1 (i), of the Act. The fact that the prosecutor was not heard was relied upon by Mr. Cassidy as evidence that, in the circumstances, the decision not to hear the prosecutor was an improper exercise cf the Board's discretion and could not have been bona fide.The Board, counsel submitted, must have had the child's birth certificate before it, from which it would appear that the prosecutor was named as the father, and that he was
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 recorded as having signed (along with the mother) as the informant of the birth. The Board undoubtedly had the letter of the 7th October, 1960, which stated that the prosecutor was the father of the child and that he had instructed his solicitor (the writer) to commence proceedings in the High Court to prevent any adoption of the child taking place. I digress here to record that Mr. Cassidy told this Court that the statement in the letter dated the 8th January, 1964, from the prosecutor's solicitor to Mr. John C. O'Donnell, Solicitor, exhibited in the prosecutor's solicitor's affidavit,"We act on behalf of the above-named parents of the said child Mary Carmel and we have now been instructed by them to institute proceedings for recovery of possession of the child", must have been a slip. He stated that the mother's attitude was that she was prepared to depose to the facts, but no more.
 The only positive act done by the prosecutor, of which there is evidence, to stop the child from being adopted took the form of the two letters written by his solicitor on the 7th October, 1960, to the secretary of the Board and to the Society respectively. In both letters there is a reference to s. 16 of the Act and also a statement that proceedings are about to be commenced to prevent any adoption of the child taking place (in both letters referred to as "pending proceedings"). The prosecutor in his affidavit deposed that "towards the end of September, 1960, I visited the home of Miss Donnelly's parents in Ireland. As a result of that visit I became apprehensive that arrangements were being made to have my child adopted. On the 28th September, 1960, I consulted a solicitor . . ." Whether the mother was at her parent's home on the occasion of this visit is not clear. In her affidavit the mother deposed that ". . . on the 23rd September, 1960, I brought the child to the Society's offices at 30 South Anne Street, Dublin, aforesaid and I there handed her into the custody of the officers of the said Society . . . When I left St. Patrick's Home I went to my parents' home and some time early in the year 1961 I got a communication from the Society with the necessary adoption papers".
 If the mother was not at her parents' home on the occasion of the prosecutor's visit it is difficult to understand why the prosecutor deposed that it was "as a result of that visit"that he became apprehensive. This statement is also difficult to reconcile with the fact that, as stated in his solicitor's letter of the 7th October, 1960, to the Society, the solicitor knew, about this time, that the child had been in fact left with the Society with a view to the Society arranging for the adoption. There is a lacuna in the evidence surrounding this very important time.
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 If the two letters of the 7th October, 1960, are to be taken at their face value the prosecutor felt very strongly on the subject of adoption, but if he did, his subsequent inaction is difficult to understand because no proceedings were issued and, in fact, in so far as the evidence goes, no other action was taken by the prosecutor during the ensuing two years. By way of purported explanation of this otherwise inexplicable situation the prosecutor deposed as follows:â€”
 "12. Following the said correspondence I knew that Miss Donnelly continued to be in a depressed and nervous state and that she was receiving treatment and was admitted to hospital. I felt very deeply for her and did not wish to upset her while she was in this condition. I heard no more about the proposed adoption and assumed it had not taken place and I was prepared to wait until Miss Donnelly recovered and came back to me in her own time".
 This paragraph of the prosecutor's affidavit would appear to suggest that in October, 1960, the mother was in a depressed and nervous state and that this state continued and that she was receiving treatment and was admitted to hospital. The prosecutor does not say how he knew or became aware of the facts to which he deposes. It is nowhere stated when the mother first commenced to receive treatment or when she was in hospital. On the other hand, the mother deposed that she went to her parents' home when she left St. Patrick's Home. She does not state when she left St. Patrick's Home or how long she remained at her parents' home. It is, however, I think a fair inference that she was probably living at her parents' home early in 1961 when she signed the adoption papers.
 I am unable to accept the averment that the prosecutor"assumed it (the adoption) had not taken place". Where did he think the child was? What did he think was being done in relation to the child in the twelve months following his becoming aware that she had ceased to be in her mother's custody? Or for that matter in the ensuing two years? There are no answers to these questions.
 The prosecutor must be taken to have known in June, 1960, that the mother was considering having the child adopted and that she left for Ireland with this in her mind and that it was at least possible that she would there take steps to that end. As far as the evidence goes the prosecutor did nothing until the following September. He does not disclose whether he was in touch with the mother or not during this interval. He must further be taken to have known, at least on the 7th October, 1960, that the child had been left with the Society with a view to its adoption being arranged. Apart
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 from having the two letters of the 7th October, 1960, written by his solicitor he did nothing further until November, 1963.
 Strong reliance is placed by Mr. Cassidy on the reply, dated the 17th October, 1960 from the Registrar of the Board acknowledging the said letter of the 7th October, 1960, and continuing:â€”"I am to say that the matter has been noted".It was submitted that this letter should be read as saying that the Board would not take any steps without notice to the prosecutor. This submission in my view fails to have regard to the fact that the prosecutor's solicitor in the letter of the 7th October, 1960, having stated that proceedings were pending, continued in the following terms:â€”"In the event of your being requested to make arrangements for the registration of the adoption of this child I must ask you to take no further steps in the matter pending the outcome of the said Court proceedings".
 Mr. Barrington submitted that the letter of the 7th October, 1960, had invited the Board to check the accuracy of the particulars stated in the birth certificate of the child. This submission is indicative of the lengths to which the prosecutor's counsel were prepared to go to endeavour to persuade this Court that this letter and the reply thereto were to be construed as conveying more than is obvious on the face of each.
 It was further submitted by Mr. Cassidy that the reply of the 17th October, 1960, was the reason that proceedings were not taken. This submission I find it difficult to accept in view of the fact that the prosecutor does not in his affidavit depose either that he understood the letter of the 17th October, 1960, in the sense submitted by his counsel or that the said letter was what caused him not to take proceedings.
 At this stage it is proper to reconsider s. 16, sub-s. 1, of the Act and, in particular, sub-para. (i) thereof. Is this subsection to be construed as meaning that, if one of the persons"entitled to be heard on an application for an adoption order" is not heard or is not given the opportunity of being heard, an adoption order made in such circumstances is bad and can be quashed on certiorari? The first thing to be noticed is that it would be difficult, if not impracticable, for the Board to be aware of the identity of all persons who might qualify under one or other of the headings set out in sub-paras. (a) to (i) of the sub-section. For instance the Board would not know, unless the information was supplied by the mother, who the relatives of the child were, nor would the Board know of a priest or minister who might wish to be heard (sub-para. (g)) unless such priest or minister, if he
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 happened to know of the proposed adoption, notified the Board.
 I consider that the primary purpose of this sub-section is to bring within a fairly narrow compass the persons to be heard by the Board on an application for an adoption order, but at the same time to give the Board a discretion to hear any person not specifically described in sub-paras. (a) to (h), inclusive, whom the Board might decide to hear. I do not interpret the sub-section as laying it down that, before the Board can make an adoption order, it must notify every person who might "be entitled to be heard" in a given case, and give such persons an opportunity of being heard. Counsel for the prosecutor did not contend for this construction.
 The prosecutor was not a person entitled to be heard unless the Board, having considered the matter, should, acting reasonably and bona fide, have decided as an exercise of its discretion, that he was a person to hear.
 The Court is asked to infer from the facts disclosed that the Board in its discretion decided not to hear the prosecutor but, if it did, there is nothing to indicate when that decision was made. This Court does not in fact know whether the Board ever considered whether it would hear the prosecutor or not. It is an equally consistent view of the facts before this Court that the Board considered that, as the prosecutor did not ask to be heard, no decision on the Board's part was necessary.
 In this case the prosecutor cannot be heard to say that, on the 7th October, 1960, he was unaware that steps were being taken with a view to having the child adopted. His solicitor was aware of the provisions of s. 16 of the Act and the prosecutor could easily have given the Board notice that he wished to be heard on any application for an adoption order. This he did not do. On the contrary, I regard the letter of the 7th October, 1960, to the Board, so strongly relied upon by Mr. Cassidy, as the antithesis of a request to be heard on the application for the adoption order. In the circumstances can the prosecutor now complain that he was not heard? His solicitor purported to put the Board on notice of "pending proceedings", obviously having in mind the provisions of s. 16, sub-s. 4, of the Act. The solicitor, however, described those proceedings as being "to prevent any adoption of the child taking place" whereas under the said sub-section only proceedings in regard to the custody of the child could have the effect of holding up the making of an adoption order. In any event no proceedings of any sort were brought and, in the circumstances, I have come to the conclusion that no blame can be laid at the door of the Board,
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 who may well have come to the conclusion that the prosecutor had changed his mind and was not opposing the adoption and had in fact withdrawn from the scene. On the assumption that the adoption order was not made until September, 1961, it would appear that the Board waited for nearly twelve months before making an order. I agree that, with hindsight and with knowledge of the facts that are before this Court, it could now be considered that the Board would have been prudent in the circumstances to have intimated to the prosecutor that he would be heard on the application for the adoption order if he wished to be heard. What would have happened if this course had been taken I can only conjecture, but this can be said, that at this late date, and with the advice which he must have had, the prosecutor himself does not in his affidavit depose that he wished to be heard on the application for the adoption order.
 Notwithstanding the terms of the Supreme Court order this Court allowed Mr. Cassidy to argue that the adoption order was made without jurisdiction on the ground that the prosecutor had not consented thereto. This submission depends on s. 14 of the Act. Under this section the consent of the prosecutor was unnecessary unless he was a "person . . . having charge of or control over the child". I have already indicated that the prosecutor has failed to satisfy me that he was a person having charge of or control over the child, particularly on and after the 23rd August, 1960 (when the child attained the age of six months), and consequently Mr. Cassidy fails on this branch of his argument.
 Mr. Butler submitted that the prosecutor had disentitled himself to relief by way of certiorari by reason of his delay up to the month of November, 1963. He pointed to the facts 1, that, with the consent and active co-operation of the mother, the child was handed over to the Society on the 23rd September, 1960, so that it could be adopted; 2, that, very shortly thereafter, the prosecutor's solicitor was made aware of this fact by the mother and this knowledge must be attributed at that time to the prosecutor; 3, that, in the period between the 16th June, 1960, and the 23rd September, 1960, the prosecutor must be taken in all the circumstances to have known that it was at least possible that the mother would try to have the child adopted; 4, that, apart from consulting a solicitor who wrote the two letters, dated the 7th October, 1960, the proceedings therein referred to were not commenced or any other steps taken by the prosecutor; and 5, that in the interval the child has acquired legal rights, has been legitimised, and has presumably become an integrated member of her adopted family.
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 Mr. Barrington, by way of reply to this submission, submitted that in view of the Board's letter, dated the 17th October, 1960, to the prosecutor's solicitor it is not now open to the Board to rely on the fact of the prosecutor's delay. This submission I reject. He next submitted that as I had dealt in great detail with the question of delay in my earlier judgment, the Supreme Court by granting the conditional order of certiorari must be taken to have reversed my decision on that ground and consequently that it was not now open to the parties showing cause to rely on the question of delay in this Court. It can hardly be said that I dealt in "great detail" with the question of delay, but at the same time, having indicated the grounds for so deciding, I arrived at the conclusion that on the ground of delay alone I should refuse the application for the conditional order. Nothing that has been urged on this Court has caused me to alter that conclusion; rather am I more convinced of its accuracy and, unless I am precluded by the decision of the Supreme Court, I will adhere to the opinion I originally expressed.
 Like the earlier proposition, based on the Supreme Court order, that this Court must accept the facts as established, the present submission is logical and has weight. I would fully accept it as conclusive if I were satisfied that the question of delay was fully considered and passed upon by the Supreme Court. I cannot conceive that this occurred in view of the fact that the question of delay, which is one that could not in the circumstances be brushed lightly aside, is not mentioned in the judgment of the Chief Justice. In the circumstances, I interpret the judgment of the Supreme Court as a decision that a conditional order of certiorari should have been granted in this case by the High Court on the grounds set out in the judgment of the Chief Justice and that the question of delay did not arise for consideration on the application for the conditional order. I therefore feel free to ahhere to my original view and to hold that, in so far as the part of this application with which I have dealt up to the present is concerned, the prosecutor has by reason of his delay, in all the circumstances, disentitled himself to obtain relief by way of certiorari. From early in the month of October, 1960, the prosecutor under the Act had two courses open to him, namely, to take proceedings to obtain the custody of the child, in which event, if the Board had notice of such proceedings, no adoption order could have been made until such proceedings were disposed of; or, secondly, to give notice to the Board that he wished to be heard on any application which might be made for an adoption order. He did neither and, in effect, stood by and allowed the adoption order to
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 be made. It is a circumstance of some importance that when the prosecutor in his affidavit attempted to explain why he did nothing for over three years the only reference is to the mother's state of health; the welfare of the child is not mentioned. The latter is the first and paramount consideration by virtue of s. 3 of the Guardianship of Infants Act, 1964, in proceedings in which the custody of an infant is in question.
 I turn now to consider the submission that the Act is unconstitutional. Mr. Butler conceded that if the Court considered that the Act was unconstitutional, he could not in that event ask this Court to have regard to the question of delay.
 I have had the advantage of reading the judgments about to be delivered by my brothers, Teevan and Henchy, and as a result I have been able to deal with this aspect of this application without going into such detail as I might otherwise have considered necessary.
 This branch of the argument, which was put forward in the alternative, was conducted on behalf of the prosecutor by Mr. Barrington. At the outset Mr. Butler intervened to submit on behalf of the Attorney General that he should not have to wait until he heard the argument to know on what grounds it was submitted that the Act was unconstitutional. He stated that the Attorney General was anxious that a practice should be established that in a case, such as the present, where there are no pleadings, a party contending that a statute was repugnant to the Constitution should furnish to the Attorney General a written statement of the grounds relied upon. Mr. Barrington conceded that the request was reasonable and undertook to furnish such a statement. This was done in due course by notice, dated the 7th December, 1964. The propositions therein set out were:â€”
 "1, The Adoption Act, 1952, violates Article 40 by discriminating unfairly against the natural father on the grounds of his sex or paternity;
 2, The Adoption Act, 1952, violates Article 40 by treating illegitimate children unfairly and in a manner different from legitimate children in that it allows them to be deprived of the society and support of a willing parent;
 3, There is evidence in this case that the Adoption Act, 1952, was administered unequally contrary to the provisions of Article 40;
 4, The Adoption Act, 1952, violates the provisions of Article 42 in that it denies to a natural father his status as a parent or deprives him of some of his constitutional rights;
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 5, The Adoption Act, 1952, violates Article 42 in that it purports to allow the natural mother to surrender a right which the Constitution declares to be inalienable;
 6, The Adoption Act, 1952, takes away one of the imprescriptible rights of an illegitimate child in that it allows him or her to be deprived of the society and support of a willing parent;
 7, The Adoption Act, 1952, violates the rights guaranteed to the family under Article 41 of the Constitution;
 8, The Adoption Act, 1952, violates personal rights guaranteed to (a) the father of the illegitimate child and/or (b) the said child, by Article 40, sub-article 3, of the Constitution in that it fails to protect the said rights as best it may from unjust attack and to vindicate them in the case of injustice done".
 In the course of the argument the Court ruled that Mr. Barrington was not entitled to advance an argument outside the terms of the Supreme Court order, and in particular that he was not entitled to argue that, if the Act itself was not repugnant to the Constitution, it was administered so unequally as to violate the prosecutor's rights under Article 40 (proposition number 3).
 I do not propose to deal in any great detail with the argument propounded that the Act was repugnant to Articles 41 and 42 of the Constitution. Mr. Barrington, having stated that this was not the strongest part of his case, none the less propounded an elaborateâ€”but, to me, an unconvincingâ€”argument on propositions 4, 5, 6 and 7. This argument was based on the submission that the prosecutor, the mother and the child together constituted a family, as that entity is to be understood in Articles 41 and 42. It is unnecessary for me to consider all the submissions erected by way of superstructure on this foundation, which is fundamentally unsound because the Constitution recognises only "the family"founded on the institution of marriage. It guarantees no rights to the prosecutor as a putative father. I agree with the judgment to be delivered by Mr. Justice Henchy in so far as it deals with propositions 4, 5, 6 and 7.
 Propositions numbered 1, 2 and 8 remain to be considered. Numbers 2 and 8 give rise to the question whether the prosecutor is entitled in these proceedings to argue that the Act or certain provisions thereof are unconstitutional because, as alleged, they interfere with rights of the child recognised or guaranteed by Article 40 of the Constitution. The prosecutor does not represent the child in these proceedings; in fact it is more than probable that his interests and those of the child
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 conflict. I can conceive that the best interests of the child would demand that it should be argued on her behalf before this Court that the Act was not repugnant to the Constitution. On this ground alone I am not prepared in the absence of the child to entertain the argument advanced by counsel for the prosecutor that the Act is repugnant to the Constitution based on an alleged violation of a right of the child. Mr. Butler submitted that the prosecutor could not be heard to speak on behalf of the child, first, because, as he submitted, the order of the Supreme Court only permitted an argument based on the allegation that the Act "purports to deprive the applicant of the custody charge and control of his said natural daughter", and secondly because only the child could be heard to submit that the Act was unconstitutional on the ground that it violated her rights. On more than one occasion, without avail, I called the attention of counsel for the prosecutor to the fact that the child was not represented before this Court and to the difficulty that I experienced in listening to the argument put forward on behalf of the prosecutor on propositions 2 and 8 as a result. The order of the Supreme Court would seem to preclude the argument which Mr. Barrington did, notwithstanding the intimation of this Court's view, advance on propositions 2 and 8. This being so, it is unnecessary for me to express a concluded opinion on Mr. Butler's second point, but I will say that as at present advised I am not satisfied that it is open to the prosecutor to attack the Act as being repugnant to the Constitution on grounds other than on an alleged violation of his own personal rights.
 I therefore pass to a consideration of the argument based on Article 40, sub-articles 1 and 3. Mr. Barrington at an early stage in his argument, while submitting that the prosecutor was a citizen for the purposes of the Articles of the Constitution dealing with fundamental rights, conceded that he would have had difficulty in so submitting in relation to the remaining Articles of the Constitution. He originally submitted that the word "citizen" was used in a different sense in the Articles dealing with fundamental rights to that in which it was used elsewhere in the Constitution. He later amended this submission by excluding therefrom Article 40, 2, 2. Mr. Barrington advanced no valid reason why the description "citizen" should be regarded in Article 40â€”and in particular in sub-articles 1 and 3 thereofâ€”as meaning somebody different from the person so described elsewhere in the Constitution, and notably in Article 9.
 No contra argument to this submission of Mr. Barrington was afforded to this Court, by reason of the fact that Mr.
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 Butler, while stating that he did not consider that the prosecutor was a citizen, said that his instructions were that he was not to submit to this Court "that the rights of the prosecutor were any less than the rights of a citizen properly so called, whatever that may mean", and that such instructions were given as a matter of policy. He further stated that he had no instructions to make any submissions as to the true meaning of the word "citizen" in Article 40. I make no comment on whether this was a proper attitude for counsel for the Attorney General to adopt or not. If represented on this application the child, the mother or the adopting parents might have wished to controvert Mr. Barrington's submissions and to present an argument to this Court. During the argument I called the attention of counsel for the prosecutor to this fact without avail.
 This Court is being asked to declare a statute, or part thereof, unconstitutional as being repugnant to Article 40 of the Constitution. One of the matters to be considered by this Court before it could so declare is whether the prosecutor is a person entitled to ask this Court so to do; in other words, what the Court would have to consider is, whether a person who is not a citizen within the meaning of that word in sub-articles 1 and 3 of Article 40, if that be the fact, is entitled in these proceedings to ask this Court to say that the Actâ€” or parts thereofâ€”is repugnant to the Constitution as violating the said Article. A decision favourable to the prosecutor on whether the prosecutor is a citizen as submitted by Mr. Barrington, and if not, whether he has sufficient locus standi,could well affect the interests of the child, the mother and the adopting parents. I would not be prepared to express an opinion on this question adverse to persons who might be affected by such opinion until each of the persons who might be so affected had an opportunity of being heard. The prosecutor has in effect denied them this opportunity. I appreciate that there were difficulties, arising out of the necessary secrecy that surrounds an adoption, about giving notice of these proceedings to the child and the adopting parents, but no steps whatever were taken by the prosecutor to endeavour to surmount these difficulties in the light of my intimation that these persons would prima facie appear to have an interest and might wish to be heard. I would therefore on this branch of the prosecutor's case dismiss this application under Order 84, rule 57, of the Rules of the Superior Courts. On the remaining grounds, for the reasons I have given, the prosecutor has failed to satisfy me that he is entitled to an absolute order of certiorari. I would on those grounds allow the cause shown and discharge the conditional order.
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Teevan J. :â€”
 I do not propose to examine all the facts and submissions in this case (that is categorically done by the other members of the Court) but rather to refer to such as I find necessary and appropriate to my opinion on some aspects of the case.
 The grounds on which the prosecutor has based his case for an absolute order fall into two main groups. In the order of their presentation the first of these concerns the adoption Board's regard, or disregard, for the provisions of the Adoption Act, 1952, and the principles of justice in relation to the adoption of the child, Mary Carmel, which is the subject of the proceedings. The second group, on which more stress was laid by the prosecutor's counsel and which they rightly treated as the more serious, questions the constitutionality of the Adoption Act.
 This order of presentation may at first sight appear strange, for if the Act is unconstitutional it would be pointless to enter on an enquiry as to whether, in their proceedings, the Board acted unfairly and unjustly towards the prosecutor, or contrary to the provisions of the statute. No doubt this order of presentation derived in the first instance from counsels' desire, later expressed, to avoid, if possible, the destruction of the statutory scheme of permanent and binding adoption, which would be the inevitable result of sustaining their case against the constitutionality of the Act, desiring, as they professed, if they could succeed on their other grounds, to preserve the Act and leave undisturbed all previous adoptions already made. It was rightly recognised by them that previous adoptions would become seriously disturbed should the Act be condemned as unconstitutional to the extent contended for.
 I can deal shortly with the first of these two main groups, that is to say, the case presented by Mr. Cassidy. It has been fully dealt with by Mr. Justice Murnaghanâ€”and will also be developed, at greater length than I intend to devote to it, by Mr. Justice Henchy.
 I reject the case that the Board acted in disregard of the statute in such a manner or to such an extent as to vitiate their order.
 If the prosecutor had charge of or control over the child, then whether or not he was her natural father, the Board were empowered to hear him and he was entitled to be heard, by virtue of sect. 16 sub-s. 1 (d). I am not going to repeat at length the facts relating to the question whether or not the prosecutor had, or should in law be deemed to have had, at any material time charge of or control over the child. That matter has been fully reasoned by the other members
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 of the Court. I will here confine myself to matters which I think deserve emphasis, even the emphasis of repetition. The two matters that I desire to emphasise relate to the position before the mother left London and with her child entered the Home in Dublin maintained by the Catholic Rescue and Protection Society (which I will, for brevity, refer to simply as "the Society") and the attitude of the prosecutor in regard to charge and control in relation to the child then and subsequently.
 I deduce from the facts given to the Court that even during the period after the birth when the mother and child resided in the prosecutor's house, that is, between the time when she went there with her child and when she departed with her child for Dublin, the real charge and control rested in and was exercised by the mother. Legally she was at that time the only person entitled to custody and at all times, in my judgment, she had that custody until she handed her child to the Society for adoption. Her affidavit leaves me in no doubt that the thing she was most firm about was that unless and until the prosecutor joined the Roman Catholic Church (and became her husband) he should have no control of the child. She was more concerned about the child's welfareâ€” and in particular the religious atmosphere in which she wished the child to be rearedâ€”than she was about her own future: she was prepared even to abandon matrimony with the prosecutor to that end. In her affidavit she says:â€”"I did not feel happy about leaving the baby in his care fearing she would not be brought up in the Catholic faith". It is true she adds, later on, that the prosecutor "agreed to let the child accompany me". But unless the submission be correct that he had a right in relation to the child not subordinate to the mother's right, he had no right to prevent her taking the child on her own decision. This mere assent to her chosen course does not of its own force establish control in him. Even on his counsel's submission he could not obtain custody from and against the mother. If in law he could not obtain custody or decide, or have a say in the choice of, custody I do not see how he could be said to have charge of the infant. The prosecutor can rest a case for charge of and control over the infant during the time she was in his house only by establishing a legally recognised right at least in common with, if not superior to, that which undoubtedly and admittedly reposed in the mother. That will be examined later, but assuming for the moment that such a proposition is not well founded, in my opinion the prosecutor cannot be said to have had charge of or control over the infant even during the period I speak of.
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 As from the arrival in Dublin of mother and child it is unnecessary to elaborate on the facts to show that thenceforward at all events the mother was in sole charge and control of the child; it is unnecessary, for it was not contended that the father thenceforward had factual charge of the child. What was suggested was that the mother's charge was that of agent for the prosecutorâ€”the first time, I venture to think, that any such proposition was ever advanced in regard to the mother's charge of her illegitimate child.
 I now turn to the other matter, the attitude of the prosecutor himself in so far as it bears on the question whether he had in fact any charge or control of the child. At least on the 7th October, 1960, he knew that proceedings for adoption had been initiated, or were about to be initiated, as is evidenced by the letters of that date of his solicitor to the Board and to the Society. His letter to the Board reads:â€”
 I confirm my telephone conversation to-day with your Mr. Wolfe when I informed him that I acted for Mr. Leon Nicolaou of 37 Rodding Road Clapton, London E.5, the father of a child born to Miss Kathleen Donnelly in London on the 23rd February of this year.
 My instructions are to formulate and bring before the High Court the necessary proceedings herein to prevent any adoption of the child taking place. In accordance with sect. 16 of the Adoption Act, 1952, I wish to put you on notice of such pending proceedings. In the event of your being requested to make arrangements for the registration of the adoption of this child I must ask you to take no further steps in the matter pending the outcome of the said Court proceedings.
 I understand from my client that this child was baptised in London and its birth registered under the name of Mary Carmel Nicolaou. It is quite possible of course that the child may have been registered under the name of Donnelly".
 A somewhat similar letter was addressed to the Society, in whose custody, as the prosecutor then well knew, the child was.
 Now, what I think noteworthy is that the prosecutor's solicitor at that time had his mind actively directed to s. 16; that he does not assert that his client had charge of or control over the child; that he makes no claim that his client should be heard on that, or any other ground; nor does he show any grounds why in exercise of the Board's discretion he should be heard in virtue of para. (i) of the section. I would reject the submission that a person claiming to be the natural father of an illegitimate child should ipso facto be heard in virtue of para. (i)â€”or otherwise. The latter
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 point, while presently relevant, comes more into Mr. Barrington's branch of the case and I will have to refer to it again.
 The attitude of the solicitor in his letters is understandable, for it is similar to that of counsel before us and would be precisely so, save that they contended that, if not in fact, then in law the prosecutor should be treated as having had charge of or control over the child at the material time.
 The Act does not either accord or acknowledge rights in natural fathers of illegitimate children as such. That is clear and, indeed, contrary to contesting it, counsel for the Attorney General and the Board asserted it to be so and made it the basis of his answer showing cause, propounding it as the legislative intention. Whether in that respect the statute is repugnant to the Constitution is another matter falling for decision under the second group of grounds, but for present purposes two things are clear: firstly that the Act does not accord or acknowledge any rights deriving from parenthood in natural fathers of illegitimate children; secondly, that the prosecutor never approached the Board to be heard, never submitted any ground on which he might be heard and never evinced any desire to be heard.
 The prosecutor made no further communication with the Board. He took no step and exhibited not the slightest activity in the assertion of his supposed rights until the application for an order of habeas corpus in January, 1964, which unsuccessfully preceded the application for certiorari in the present case.
 The reference to s. 16 in the solicitor's letter of the 7th October, 1960, would indicate that the Court proceedings in mind was, or would be, a claim for custody of the child, for it would seem the writer had sub-s. 4 in mind. Perhaps the nature of the proceeding is not of importance but, in any case, what is important is that the prosecutor then knew that at that time the custody was in the Society; yet no move was made to claim custody from the Society. It seems to me that the prosecutor was, for some reason, which may be surmised but cannot be ascertained, more concerned with staying adoption than with obtaining custody.
 His attitude at that time and later appears to have been devoted to the assertion of authority with a coincidental absence of concern for the immediate condition or welfare of the child, hardly consistent with feelings of parental affection. It is a feature of the case which while of more importance to the submissions under Articles 41 and 42 of the Constitution, is also of significance in the present context. It is in conflict, or certainly inconsistent, with the case made to
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 us that the prosecutor should be looked on as having had charge of or control over the child.
 It has not been proved that he was not heard by the Board because he was the putative father. It is more likely that he was not heard because he had not the charge of or control over the child, and it follows from what I have said that the Board would have been quite correct in so concluding (if they did so) and quite incorrect to take the prosecutor as having such charge or control.
 I also agree with Mr. Justice Murnaghan that even if the facts were such as would have supported a case for certiorari,had it been timely advanced, the prosecutor has disentitled himself, by his long delay, to an order at this stage. Needless to say, lapse of time would not be a bar on the constitutional side of the case, to which I now turn.
 The Act was attacked on a much wider front than that envisaged in the conditional order of the Supreme Court. For the purpose of dealing with this branch of the case it is unnecessary to have regard to all the facts, or rather to all such as the prosecutor and his legal advisers, have seen fit to present to the Court, for they have been markedly selective in this respect and have refused to disclose a fact which the Court considered relevant and material to the other aspect of the case.
 All that is material to this branch of the case is that the child, whose fate is very much involved in this proceeding, was born to Kathleen Sheila Donnelly, an unmarried woman, in London on the 23rd February, 1960: that the prosecutor acknowledges himself as the father of the child and that she was handed over by her mother to the Society in Dublin for the express purpose of giving her in adoption in virtue of the Adoption Act: that an adoption order was later made by the Board, constituted under the Act (it may be presumed that the child has, since adoption, lived with her adoptive parents and has become accustomed to their family life). There is one other fact that should be referred to, as will later appear, but for the moment the foregoing summary will suffice.
 Other of the facts disclosed were material to the issue whether the Board, in their proceedings, observed or neglected the relevant statutory requirements to jurisdiction and the principles of natural justice which should inform their proceedings, but to my mind, having regard to the nature of Mr. Barrington's submissions, it is unnecessary to be mindful of any but the foregoing; save perhaps, under one of the heads of argument resting on the distinction made by counsel
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 between what he termed "willing" parents and those indifferent to their offspring.
 That the Board had knowledge of the prosecutor's claim to paternity; that the prosecutor was not notified by the Board of the application for adoption; that he was not heard by the Board; that he was not invited to state his attitude to adoption, are facts which, while they might be of consequence in the other branch of the case, are in no way essential to the constitutional issue. If Mr. Barrington's submissions are sound his case would lie even if the Board had been kept, and had acted in, complete ignorance of the identity or interest of the child's father.
 Mr. Barrington submitted a number of grounds (not all of which were open to him) which he tabulated to the following effect:â€”
 1, The Adoption Act, 1952, violates Articles 40, 41 and 42 of the Constitution by discriminating unfairly against the natural father on the grounds of his sex, or paternity. (As the argument developed Mr. Barrington was inclined, I think, to drop the qualification, "on the ground of his sex");
 2, The Act violates Article 40 by treating illegitimate children unfairly and in a manner different from legitimate children in that it allows them to be deprived of the society and support of a willing parent;
 3, The Act was, in this case, administered unequally, contrary to the provisions of Article 40;
 4, The Act violates the provisions of Article 42 in that it denies to a natural father his status as a parent, or deprives him of some of his constitutional rights;
 5, The Act violates Article 42 in that it purports to allow the natural mother to surrender a right which the Constitution declares to be inalienable;
 6, The Act takes away one of the imprescriptible rights of an illegitimate child in that it allows him, or her, to be deprived of the society and support of a willing parent;
 7, The Act violates the rights guaranteed to the family under Article 41 of the Constitution;
 8, The Act violates personal rights guaranteed to (a) the father of an illegitimate child, and/or (b) the said child, by Article 40, 3, in that its fails to protect the said rights as best it may from unjust attack and to vindicate them in the case of injustice done.
 Of the above grounds, number 3 does not really touch the issue and may be passed over on this branch of the case. It was, however, submitted, though not, I think, very
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 strenuously contended, that an order of the Board could be condemned as unconstitutional even if the statute should be upheld as constitutional.
 Before proceeding further with any of these grounds, I wish to refer to a matter which arose in the course of the hearing, touching the right of the prosecutor, not being an Irish citizen, to question the constitutionality of the statute. The mother of the child is a citizen and in virtue of the mother's citizenship, or, in any case of her adoption in Ireland, so also is the child, but the prosecutor is admittedly not a citizen. The question then arose whether a non-citizen could be heard to invoke the fundamental rights provision of the Constitution (other than, of course, Article 40, 4, 2, which does not arise in this case), particularly against a statute. The Attorney General did not take the point and his counsel stated that, in the present case, he would raise no distinction. For my own part, I would be prepared to proceed without reference to the matter of non-citizenship when it has been allowed to pass by the Attorney General.
 The Constitution enjoins legal recognition of the fundamental rights it defines and acknowledges. Those rights do not owe their existence to the Constitution. While the Constitution, governing the rights and duties of citizen to citizen, citizen to State and State to citizen, can guarantee the preservation, maintenance and enforcement of those rights and duties only to citizens, I do not think it follows that we are obliged to deny the constitutional protection of those natural rights enshrined in the Constitution to every noncitizen merely on the ground of his non-citizenship, even to a person who not only lacks citizenship but is also not resident here (for we have resident non-citizens to whom the point would be of more practical importance).
 There must, of course, be many cases wherein the non-citizen must submit to a position of un-equality with the citizen, where the law will deny to the non-citizen privileges and legal remedies enjoyed by the citizen. Where, however, there is no conflict between the common good and the right sought to be asserted by a non-citizen, I do not think the Court should feel obliged willy-nilly to refuse to hear the non-citizen's plaint; that is to say where, if his case be well founded otherwise, his own personal rights are involved. If he be not personally aggrieved, then, the matter of citizenship apart, for the reason to be explained by Mr. Justice Henchy, such a complainant will be out of Court. For the like reason this Court refuses to entertain certain of the grounds specified above, for they concern the rights of persons other than the prosecutor, that is to say, illegitimate children and their
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 mothers: the prosecutor is not in a position to present any case even on behalf of the infant.
 In my view it is one for discernment according to the particular circumstance. Circumstances may exist by reason of which it would be no more than impertinent for a non-citizen to attack the constitutionality of one of our statutes, or by reason of which it would otherwise be necessary or prudent to take the point. In the present case the Attorney General did not consider it necessary, or politic, to do so and with respect to the opposite opinion I think this should be accepted and that the issues might be determined without reference to the prosecutor's non-citizenship.
 The case has been presented on the footing that the prosecutor has suffered within the State a personal injustice at the hands of a national body. Let the matter be looked at in the way of a general proposition, leaving out of account any special controversy peculiar to the facts of this particular case. A father's natural right (not waived or forfeited by abandonment or otherwise) to his child is no less, because of its birth out of wedlock than to a child born in wedlock, and his duty to the one no less sacred than to the other. Thus approached it will be seen that if, by the operations of the Board, or by anyone else within the State, in furtherance of a correctly interpreted statutory power and complying with statutory dictates, a man has been permanently deprived of his child, albeit illegitimate, whom he has taken to him and cherishes as his child, such a man will indeed have suffered a cruel injustice. It may be that the injustice, not being of a kind cognisable by the law, will be irremediable in law but that will be a substantive issue in any proceedings the victim may take. Whether he has in fact suffered the injustice complained of is quite another question.
 In the special circumstances of the present case and in view of the attitude of the Attorney General, representing the People, I would feel myself free to consider and determine the issues before the Court even at the suit of a non-citizen, particularly having in mind the constant and frequent commutation between Ireland and Great Britain.
 This does not mean that I would accept the contention that the prosecutor is a citizen within the meaning of the Constitution and I agree with Mr. Justice Murnaghan that such an interpretation of the Constitution should not be pronounced in the absence of argument contra by the Attorney General or of other parties vitally concerned.
 It does not directly arise and it is unnecessary for me to state my own opinion but I think I should say that while I agree with the opinion to be expressed by Mr. Justice
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 Henchy that the constitutional guarantees extend only to citizens, I respectfully disagree with his interpretation of sub-article 2 of Article 40 and with the reasoning he derives therefrom. Sub-article 1 of Article 40, in my opinion, is complete in itself and does not require the aid of sub-article 2. Of its own force it ensures that the law will be administered without respect of titles.
 Mr. Barrington's numerous and varied submissions may be reduced to two main alternative theses. The first is that a right in the natural father deriving purely from parenthood had already found its place in the law before the enactment of the Constitution and, not being repugnant thereto, must therefore be within the safeguard of the Constitution. The second is that if no such right had received legal acknowledgment it was a natural right (at least noticed as such in the later pre-Constitution cases) and as such comprehended in the fundamental rights provisions of the Constitution.
 As to the first of these theses, the law on the subject has been collated by Gavan Duffy P. in  In re M. an Infant (1).There it will be found that originally the position was that neither parent had any legal rights to the person of their illegitimate child. The subsequent relaxation of the harshness of the law towards the child is shown to have been an equitable, as distinct from a legal process."Equity now prevails, but equity followed the law in regarding the infant born out of wedlock as nobody's child; thus the Statute of Uses did not avail a bastard; the defective execution of a power of appointment was not aided in his favour; a money legacy to him carried no interest; if a father put money into his name, the tie of nature did not repel the resulting trust, unless the parent placed himself in loco parentis; and in the construction of deeds and wills the bastard was not generally a child."
 When the learned President speaks of rights which the natural mother had waived in that case, he clearly means right to custody which in equity was recognised for the welfare of the child. "Here we have to determine" (he says, at p. 345) "whether or not in equity we should give any effect at all to the transfer of the child: a mother cannot discard her liability to maintain a child born out of wedlock nor the responsibility for its upbringing; in the eyes of the law, her rights over the child are given to her, as Stirling L. J. said in Humphrys v. Polak (2), not for her own gratification or benefit, but in order to enable her to discharge her duties to the infant and for its benefit." The final words of the passage ("and an adoption might turn out very badly") cannot  (1) [1946] I. R. 334.

 (2) [1901] 2. K. B. 385, at p. 389.
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 be intended to apply to any controlled system of statutory adoption in view of the introductory words of the same paragraph. (Having regard to the history of the child's care and custody in the present case I fear it must be said that the prosecutor seeks to establish rights for his "own gratification or benefit").
 It may be noted in passing, for its bearing on another argument, that although treating the child in In re M. an Infant(1) as having the same "natural and imprescriptible rights" under Article 42 of the Constitution as a child born in wedlock, the learned President did not think that the constitutional guarantee for the family in Article 41 avails the mother of an illegitimate child.
In re M. an Infant(1) was a custody case and the decisive factor, while having regard to the natural tie of the mother, was the welfare of the child. The case before us is not a claim of custody even though it has been stated as a preparatory step for the laying of such a claim (which may it be again remarked could have been made before any adoption and while the child was in the custody of a stranger, the Society). We are concerned here with a question of legal rights.
 It seems to me that the law is put at its highest for Mr. Barrington by O'Connor L.J. in In re Connor(2) and he did not differ from the majority of the Court in subjecting whatever right might then have existed in the putative father to that of the mother of an illegitimate child during the mother's lifetime. Lord Justice O'Connor examines and explains the origin and nature of the parental right as recognised by law and shows that it springs from the natural right of the parent. He then goes on to show that the parental right in case of illegitimate children derives also from relationship of parent to child. The very use of the term "illegitimate"connotes, to some extent, denial of recognition by the law, but, as Lord Justice O'Connor says (at p. 412):â€”"It will not do, as I think, to say that the law does not recognise that relationship, for that is only partially true. The law does recognise the relationship where relationship is of the essence of the thing to be considered." Other cases were cited by Mr. Barrington to show recognition by the Courts of the natural tie of illegitimate child to parent. I think, however, that the judgment of O'Connor L.J. and the cases referred to by him put the point at its highest for Mr. Barrington's propositions, particularly when he says (at p. 413):â€”"A Court of Common Law applying strict doctrine on an application for habeas corpus might find some difficulty in recognising the mother's right" (i.e., the mother of an illegitimate child).  (1) [1946] I. R. 334.

 (2) [1919] I. R. 361.
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 "The head-note to  R. v. Hopkins (1) is as follows:â€”'The Court will grant a habeas corpus to bring up the body of the bastard child within the age of nurture for the purpose of restoring it to the custody of the mother, from whose quiet possession it was taken, at one time by fraud and afterwards by force; and this without prejudice to the question of guardianship, which belongs to the Lord Chancellor, representing the King in Chancery.' But the distinction between a Court of common law and a Court of equity has, so far as a living mother at any rate is concerned, ceased to have any practical importance, and her right to the custody of the child is now unquestionedâ€”'there is in such cases a sort of blood relationship, which, though not legal, gives the natural relations a right to the custody of the child' (Jessel M.R. in  R. v. Nash (2))."
 Now, if the law in Ireland prior to the Constitution was as stated by O'Connor L.J. (and it is certainly there put at its highest for Mr. Barrington), how does he settle the priorities of the respective rights of the putative father and the mother? At page 415 he states it thus:â€”". . . it is now settled, after some fluctuation of opinion, that the mother of an illegitimate child has a prima facie right to the custody of the child up to the age of fourteen in preference either to the reputed father or to any other person:  Reg v. Nash (2). This right is based on the relationship which exists between a mother and her child, and on the absence of all superior rights on the part of the reputed father or of anyone else".
 Lord Justice Ronan, whose judgment is followed by Gavan Duffy P. in  In re M., an Infant (3) said, at p. 393:â€”"The applicant's case here is based on the proposition that the mother of an illegitimate child is to be regarded in law as having the same rights as the father of a legitimate child. During the argument I asked if anyone had ever attempted to argue such a proposition, or if there was any hint or suggestion of the kind in any case or any text book. Counsel replied in the negative. We are now asked to lay down this startling proposition for the first time. I wholly decline to do so. It is, in my opinion, entirely opposed to the whole history of the law on the subject".
 The authorities are overwhelmingly against the prosecutor's case that any such right as is claimed was known to the law prior to the Constitution.
 It may be of interest to note that notwithstanding s. 3 of the English Legitimacy Act, 1959, the Court of Appeal in England rejected the submission in In re "O" (an Infant)(4)  (1) 7 East 579.

 (2) 10 Q. B. D. 454.

 (3) [1946] I. R. 334.

 (4) [1965] 1 Ch. D. 23.
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 that the natural father had rights in law in regard to his illegitimate child akin to those of a legitimate father.
 It seems to me, therefore, that had the statute purported to accord to the natural father's rights on an equal plane with those of the mother, and at some points in his argument Mr. Barrington would demand rights superior to those of the mother (for instance, that the father should have the right to veto adoption, must, I think, follow from some of his contentions), it would have gone further than the law as it stood prior to the enactment of the Constitution.
 Now if the statute had purported to withhold from any person having the charge and control of an illegitimate child the rights accorded to a person in that relationship to the child in any case where such person was also the natural father, then I think the statute might well be attacked on constitutional grounds as enacting an unreasonable and unfair discrimination. But it seems to me that the provision contained in s. 16. sub-s. 1 (d), is ample to ensure the rights of natural fathers in loco parentis.
 As it was vital to the prosecutor's case to establish a right of a much higher order than the equitable right to her child allowed to the unmarried mother prior to the enactment of the Constitution, he sought to show the right which he said pre-existed in the natural father had been elevated by the Constitution. He attempted by way of an ingenious analogy to attract support from the decision in the  Tilson Case (1). The analogy was fallacious but as his case for legal rights in the natural father existing prior to the Constitution falls to the ground it is unnecessary further to consider this argument.
 As to the submissions claiming the protection of Articles 41 and 42, I agree with the judgment of Mr. Justice Henchy.
 I would add this comment on the submissions under the heading of "family rights": that, if I correctly understood it, it would lead to some form of legally recognised concubinage. It would seem to follow that had the mother inIn re M., an Infant(2) succeeded and had the father, as some of the evidence suggested had been the intention, set up a home for her and the child and himself, the father would be the recognised head of two families. Article 41 would have an equivalent care and concern for him, his mistress and their illegitimate offspring and for him, his wife and their legitimate offspring in his other establishment. Indeed, Mr. Barrington went so far as to contend that permanent irrevocable adoption was possible (so far as these Articles were concerned) only in virtue of sub-article 5 of Article 42 and  (1) [1951] I. R. 1.

 (2) [1946] I. R. 334.
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 that while the objections covered by his grounds 1, 2 and 3 could be overcome by amending legislation, his grounds 5, 6 and 7 could never be met by the Legislature: the Constitution is an absolute bar.
 It remains finally to deal with the submission that, if the natural father was devoid of legal rights over his illegitimate child prior to the enactment of the Constitution, he had natural rights (which is quite true) which are included in those natural personal rights accorded legal recognition in the Constitution. This contention can be pronounced on very shortly. If there was any such intention one would expect it to be expressed, having regard to the unique nature of the rights in question and the known attitude of society to the problem. Were it open to inference it would not have escaped the searching mind of Gavan Duffy P. in the case of In re M. an Infant(1). The argument is untenable.
 On all grounds I would allow the cause shown and discharge the conditional order.

Henchy J. :â€”
 I am presuming, but only for the purposes of the reasoning of this judgment, that the adoption order made on the 13th September, 1961, in respect of an infant with the christian names of Mary Carmel records the adoption of the infant, Mary Carmel Donnelly, and that she is the natural child of the prosecutor and Kathleen Sheila Donnelly.
 The prosecutor's case is founded on the submission that the adoption order made by An Bord UchtÃ¡la (which I shall call "the Board") is a nullity as having been made without jurisdiction, firstly, because the Board in making the order failed to comply with certain provisions of the Adoption Act, 1952, and thereby deprived themselves of jurisdiction, and secondly, because certain provisions of the Act which were operated for the purposes of making the order are repugnant to the Constitution.
 The first provision of the Adoption Act, 1952, which it is said was not complied with is s. 14, sub-s. 1. It reads as follows:â€”
 "An adoption order shall not be made without the consent of every person being the child's mother or guardian or having charge of or control over the child, unless the Board dispenses with any such consent in accordance with this section."
 In certain circumstances which do not arise in the present case, the consent may be dispensed with. I am satisfied that if the consents required by s. 14, sub-s. 1, were not obtained, the Board had no jurisdiction to make the adoption order. The prosecutor says that he was a person "having charge  (1) [1946] I. R. 334.
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 of or control over the child" and that his consent was not obtained. The Board's reply is that his consent was not obtained for the reason that he was not a person "having charge of or control over the child". The net question therefore is: had the prosecutor "charge of or control over the child" at the relevant time? The relevant time is indicated by s. 15, sub-s. 1, which says that the consent shall not be valid unless it is given after the child has attained the age of six months and not earlier than three months before the application for the adoption. The child attained the age of six months on the 23rd August, 1960, but the Court has not been told the date of the application for adoption. The adoption order was made on the 13th September, 1961, so the broadest range of time within which the obtaining of the consent required by s. 14, sub-s. 1, could arise would be between the 23rd August, 1960, and the 13th June, 1961. Had the prosecutor "charge of or control over the child"during that period?
 Let us consider the facts. The child was with its parents in London until the 16th June, 1960. On that date the mother took the child to Dublin. They went to stay in a Home run by the Catholic Protection and Rescue Society of Ireland. After some months the mother requested the secretary of the Society to get a home for the child. The Society found someone who was willing to adopt the child, and on the 23rd September, 1960, the mother handed over the child for adoption. There is no evidence that she ever saw the child again. She signed the necessary papers early in 1961 and the adoption order was made on the 13th September, 1961.
 From the 16th June, 1960, when the mother and child left London, to this day the prosecutor does not seem to have seen the child or to have had the slightest say in regard to it. He was in another city in another country, and it is doubtful if at any time during the relevant period he knew where the child was. The affidavits and correspondence disclosed merely that about the end of September, 1960, he was told by the mother that the child had been left with the Catholic Protection and Rescue Society of Ireland with a view to adoption. There is no evidence that during the relevant period he discovered or sought to discover the whereabouts of the child.
 In these circumstances can it be said that the prosecutor had "charge of or control over the child"? The Court was referred to many authorities for the purpose of showing that once the mother handed over the child to be adopted the prosecutor as the natural father became entitled to the custody of the child. I do not find it necessary at this stage to express
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 any opinion as to the correctness or otherwise of this proposition, for the reason that in my judgment it would be of no avail to the prosecutor to show that at the relevant time he was entitled to the custody or to joint custody with the mother. A person may be entitled to the legal custody of the child without having charge of or control over it: see Wakeham v. Wakeham (1). The expressions, "charge of","control over", "care" and "custody", are used in reference to children in different statutes. Examples of their use in varying collocations are to be found in the Children Act, 1908. They do not lend themselves to easy definition, as the scope of their meaning depends on the context. Here, the statute provides that consents to the adoption shall be obtained from (a) the mother, who would normally be entitled to the custody; (b) the guardian of the child, who is defined in s. 3 as "a person appointed, according to law, to be guardian of his person by deed or will or by order of a Court of competent jurisdiction"; (c) every person "having charge of or control over the child". The latter class must therefore normally connote persons other than those entitled to the custody. See, by contrast, the references to "custody" in s. 16, sub-s. 4, and s. 17, and to "care" in s. 19, sub-s. 1.
 It would be inadvisable, and perhaps impossible, to define the class of persons who would come within the category of persons "having charge of or control over the child". It is sufficient to say that, in my judgment, before a person can be held to come within that class it must be shown that a de facto relationship existed between him and the child so that it might be said, in the sense in which the words are used in their ordinary meaning, that he had "charge of or control over the child".
 In the present case, there is no evidence that the prosecutor exercised any function in respect of the child during the relevant period. The infant was in another country under the charge or control of others. In my judgment, it could not be said that he was a person who had "charge of or control over the child".
 I pass to the second ground on which it is alleged that the Adoption Act, 1952, was violated so as to deprive the Board of jurisdiction to make the adoption order. The allegation is that s. 16, sub-s. 1 (d), and s. 16, sub-s. 1 (i), were not complied with. Sect. 16, sub-s. 1, reads as follows:â€”
 "(1) The following persons and no other persons shall be entitled to be heard on an application for an adoption orderâ€”"
 "(a) the applicants,
  (1) [1954] 1 All E. R. 434.
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 (b) the mother of the child,
 (c) the guardian of the child,
 (d) a person having charge of or control over the child,
 (e) a relative of the child,
 (f) a representative of a registered adoption society which is or has been at any time concerned with the child,
 (g) a priest or minister of a religion recognised by the Constitution (or, in the case of any such religion which has no ministry, an authorised representative of the religion) where the child or a parent (whether alive or dead) is claimed to be or to have been of that religion,
 (h) an officer of the Board,
 (i) any other persons whom the Board, in its discretion, decides to hear."
 As I have already come to the conclusion that the prosecutor was not "a person having charge of or control over the child",it follows that in my judgment he was not deprived of any rights under s. 16, sub-s. 1 (d). He was not entitled to be heard as "a person having charge of or control over the child".
 The contention in respect of s. 16, sub-s. 1 (i), is that the Board wrongfully exercised its discretion in not deciding to hear him. The sole information the Court has on the matter is that the prosecutor through his solicitor notified the Board on the 7th October, 1960, that he objected to any adoption of the child, but that an adoption order was made on the 13th September, 1961, without his being given an opportunity of being heard.
 I fail to see how the prosecutor could have any rights under s. 16, sub-s. 1 (i), unless the Board, in the exercise of its discretion, decided to hear him. The only right he could get would be a right to be heard. It is agreed that the Board did not grant him that right. It is suggested that the Board wrongfully exercised its discretion in not granting him that right when they knew that he, the father of the child, was objecting to any adoption. While it might be said that it was impolitic of the Board not to decide to hear him, I do not think that s. 16, sub-s. 1 (i), can be read as imposing on the Board a duty to hear anyone unless and until they decide to hear him. As I have said, it merely enables the Board to grant a right of audience to any person, other than the persons enumerated in s. 16, sub-s. 1, paras. (a) to (h). The Board simply did not grant that right to the prosecutor, and was not asked to grant it to him, although he had grounds for believing that an application for adoption was before the
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 Board. Whether the Board's failure to hear the prosecutor was due to a deliberate decision to this effect or to the fact that they may have never considered the question of hearing him, we do not know. I am satisfied that in the circumstances he has no legal grounds to complain of the Board's failure to hear him.
 It is conceded by counsel for the Attorney General and the Board that, if the adoption order in this case was made pursuant to provisions of the Adoption Act which are repugnant to the Constitution, the Court would have no option but to make absolute the conditional order of certiorari. But it was relied on as a ground for showing cause that, if the Board deprived itself of jurisdiction by failing to comply with ss. 14 and 16 of the Act, the Court should not in its discretion make absolute the conditional order, because of the length of time which has passed since the making of the adoption order, and because of delay on the part of the prosecutor. In case I am wrong in deciding that the Board did not act without jurisdiction through failure to comply with the Act, I think it right that I should express my conclusion on this point.
 The child was born on 23rd February, 1960. The prosecutor has not seen her since the 16th June, 1960. She was adopted on the 13th September, 1961. She is now a little girl of five years, presumably growing up in the home of her adoptive parents, with all the legal and social advantages of a legally adopted child. The prosecutor, to whom she must now be a stranger except in blood, seeks to have her adoption quashed and thereby to have her reduced to the status of illegitimacy. Before certiorari should issue from this Court to quash the adoption order it is not sufficient for him merely to show that the Board acted without jurisdiction in making the adoption order. The granting or withholding of certiorari in a case such as this is discretionary. I consider that in the present case the prosecutor, in order to invoke successfully the discretion of this Court, should, as well as showing that the adoption order was made without jurisdiction, also establish to the satisfaction of the Court (1) that he has made a full disclosure of all material facts at his disposal, (2) that he has not been guilty of unreasonable delay in bringing these proceedings, (3) that he has not by his conduct acquiesced in the state of affairs brought about by the adoption order, and (4) that, in all the circumstances of the case, justice requires that the Court's discretion be exercised in his favour.
 There is ample authority for the proposition that a person seeking certiorari should bring all material facts to the notice of the Court.  In R. (Bryson) v. Guardians of Lisnaskea
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 Union (1), at p. 276, Sir James Campbell, C.J., speaks of"that most salutary principle which disentitles an applicant [for certiorari] to relief if he has been responsible for the suppression of any material facts which were within his knowledge, and which it was his clear duty to bring before the Court". When the prosecutor in the present case swore an affidavit on the 17th April, 1964, to ground this application, he must have known that he was carrying the heavy onus of satisfying a judge of the High Court that the adoption of his child, whom he had last seen nearly four years earlier, ought to be quashed. He and his legal advisers must have realised that it was likely that the case would be made that he had delayed in bringing the present case and had acquiesced in the adoption. It was therefore his duty to set out accurately in his affidavit every fact within his knowledge which was material to both issues and to any other issues which might reasonably be expected to be raised. I turn to his affidavit to see if he has done so.
 The affidavit makes clear that before the mother left London for Ireland with the infant on the 16th June, 1960, the question of the adoption of the child in Ireland had arisen in conversation, and he had said to the mother that if any suggestion or proposal was made for the adoption of the child, it should be referred immediately to him. The mother's affidavit shows that when she crossed to Dublin on the 16th June, 1960, she went with the child to a Home run by the Catholic Protection and Rescue Society of Ireland. On the 23rd September, 1960, she handed the child over to officers of the Society for adoption, and then apparently went to her parents' home in Galway. The story is taken up by the prosecutor in para. 11 of his affidavit:â€”
 "Towards the end of September, 1960, I visited the home of Miss Donnelly's parents in Ireland. As a result of that visit I became apprehensive that arrangements were being made to have my child adopted. On the 28th September, 1960, I consulted a solicitor who wrote to the Adoption Board and to the Catholic Protection and Rescue Society of Ireland."
 I find these statements evasive, tendentious and misleading. The prosecutor deliberately avoids saying whom he met when he visited the home of Miss Donnelly's parents. He also avoids saying why he visited their home at that particular time, which was a matter of days after she had surrendered the child for adoption. One is left with the suspicion that his visit may have been prompted by a letter from her saying what she had done or was going to do with the child. Since  (1) [1918] 2 I. R. 258.



[1966]
1 I.R.
The State (Nicolaou) v. An Bord UchtÃ¡la
Henchy J.
611
High Court.
 it seems likely that Miss Donnelly went to her parents' home after she surrendered the child for adoption on the 23rd September, 1960, I suspect that the prosecutor saw her at her parents' home, and that he has withheld that fact from the Court. I think it likely that on that visit she told him that she had given the child away for adoption. I consider that the prosecutor is deliberately understating the position when he says:â€”"As a result of that visit I became apprehensive that arrangements were being made to have my child adopted". I believe it was not a question of his being apprehensive that arrangements were being made to have the child adopted. I believe he knew that such arrangements were being made. He consulted a Dublin solicitor on the 28th September, 1960. The solicitor apparently wrote a letter to Miss Donnelly. The prosecutor has deliberately refrained from apprising the Court of its contents. Miss Donnelly wrote to the solicitor in reply. This letter has also been deliberately withheld from the Court. All we know of it is contained in the following sentence in a letter written by the prosecutor's solicitor to the Catholic Protection and Rescue Society of Ireland on the 7th October, 1960:â€”
 "I understand from a letter which I have received from Miss Donnelly that this child has been left with your Home, with a view to your arranging for adoption."
 At various stages of the hearing of this case the Court indicated the desirability of making the contents of this letter available, but counsel for the prosecutor flatly refused to do so. One can only conclude that the contents of the letter are damaging to the prosecutor's case. One is tempted to speculate as to what attitude was adopted or what matters were disclosed by Miss Donnelly in that letter which the prosecutor considers to be so harmful to his case that he is prepared to flout the wish of the Court to see a copy of the letter. But I refrain from speculating as to the facts in a case in which I am entitled to every relevant fact within the knowledge of the prosecutor. I confine myself to pointing out that, whatever Miss Donnelly may have said in that letter, the affidavit she has sworn in this case is notable for the absence from it of any complaint about the adoption, any desire to see it undone, any present intention to marry the prosecutor, or any inclination on her part to recover custody of her child.
 On the 7th October, 1960, the prosecutor's solicitor wrote a letter to the Secretary of the Board in which he said:â€”"My instructions are to formulate and bring before the High Court the necessary proceedings herein to prevent any adoption of the child taking place. In accordance with s. 16 of the Adoption Act, 1952, I wish to put you on notice of such
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 pending proceedings. In the event of your being requested to make arrangements for the registration of the adoption of this child I must ask you to take no further steps in the matter pending the outcome of the said Court proceedings".
 The notice given by that letter was apparently for the purpose of bringing into effect s. 16, sub-s. 4, of the Adoption Act, 1952, which says:â€”
 "(4). Where the Board has notice of proceedings pending in any court of justice in regard to the custody of a child in respect of whom an application is before the Board, the Board shall make no order in the matter until the proceedings have been disposed of."
 This letter sought to convey to the Board that proceedings in the High Court on behalf of the prosecutor in regard to the custody of the child were imminent to the point of being pending, so that the Board by having notice of such proceedings would be estopped from making an adoption order in respect of the child. In fact, such proceedings were not instituted until the 17th January, 1964â€”over three years laterâ€”and the false impression created, or capable of being created, by the letter was never corrected.
 The reply to the letter was a simple acknowledgment of its receipt and a statement that the matter had been noted.
 Why were the proceedings for the custody of the child which the prosecutor's solicitor is said to have had on the 7th October, 1960, not instituted for over three years? The prosecutor's affidavit gives no satisfactory answer. It merely says, at para. 12:â€”
 "Following the said correspondence I knew that Miss Donnelly continued to be in a depressed and nervous state and that she was receiving treatment and was admitted to hospital. I felt very deeply for her and did not wish to upset her while she was in this condition. I heard no more about the proposed adoption and assumed it had not taken place, and I was prepared to wait until Miss Donnelly recovered and came back to me in her own time."
 If the reason for not issuing proceedings was because he did not wish to upset Miss Donnelly, he might have instructed his solicitor to write to the Board to say so, and to ascertain if the Board would postpone the question of making an adoption order until he could issue proceedings.
 The affidavit says that he heard no more about the proposed adoption order and assumed it had not taken place. In my view, that was an unwarranted assumption. When the letter was written he knew that his child had been left for adoption by Miss Donnelly with the Catholic Protection and Rescue Society of Ireland, as appears from a letter written on the
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 same day to that Society. The threatened proceedings for the custody of the childâ€”presumably habeas corpus proceedings â€”would have to be served on the Rescue Society. He should have known, legally advised by a solicitor as he was, that if the Board made the appropriate inquiries in the Central Office of the High Court or with the Rescue Society, the "pending proceedings" referred to in his letter of the 7th October, 1960, to the Board would be shown to be non-existent, and that there would then be no bar under s. 16, sub-s. 4, to the making of an adoption order.
 The affidavit further states that he was prepared to wait until Miss Donnelly recovered and came back to him in her own time. I find this an extraordinary attitude to have adopted towards the child whose custody he is now so anxious to recover. He knew the child had been abandoned to a rescue society for adoption. If, as he states, he thought an adoption order would not take place, he must have believed that the child was in a home run by the Rescue Society or in some such place. Yet he was prepared indefinitely to ignore the childâ€”its health, its education, its religious upbringing, its welfareâ€”until the mother should choose in her own time to return to him. Three years elapsed before she returned to him. During that time the prosecutor does not seem to have shown any interest in the child, which is all the more surprising when he now relies on the mother's nervous ill-health during that time. Had he shown the slightest paternal interest, even to the extent of trying to find out where the child was, this Court would not now be confronted with an application to quash the adoption of the child whom he last saw over five years ago. Even if the Board acted without jurisdiction, I would hold that the prosecutor by his conduct in this respect has disentitled himself to the relief of certiorari.
 There is a further reason why I think the conditional order should not be made absolute, even if the Board acted without jurisdiction in making the adoption order. It was stated by counsel for the prosecutor that the present proceedings are the first step towards the recovery by the prosecutor of the custody of the child. I gather that if the prosecutor did not think that the quashing of the adoption order would lead to his obtaining custody of the child, he would never have instituted these proceedings. I accordingly consider it to be a central point in deciding whether I should exercise my discretion in his favour that I should see if the quashing of the adoption order would be reasonably likely to lead to that result.
 After the child was born on the 23rd February, 1960, Miss

[1966]
1 I.R.
The State (Nicolaou) v. An Bord UchtÃ¡la
Henchy J.
614
High Court.
 Donnelly went to live with the prosecutor in London until she took the child to Dublin on the 16th June, 1960. In para. 3 of her affidavit she says:â€”"Mr. Nicolaou is a member of the Greek Orthodox Church and I was not prepared to marry him unless and until he became a practising member of the Roman Catholic Church".
 She returned to his employment in October, 1963, the child having been adopted on the 13th September, 1961. She agreed to marry him in a Registry Office in London in October, 1963, but did not go through with the ceremony, as she says that she had an emotional upset. The position seems to be that since before the baby was born she has not been prepared to marry the prosecutor unless he became a practising member of the Roman Catholic Church. He has had over five years to meet that condition, and has not done so. In his affidavit, sworn on the 17th April, 1964, he says, at para. 16:â€”"As stated I am prepared to marry Miss Donnelly at any time and I am satisfied that our marriage will take place in the near future. I have been and still am taking instructions in the Roman Catholic Faith and expect to be received into the Church upon completion of my instruction."
 It is accordingly over a year since he commenced taking instructions in the Roman Catholic Faith. When he swore the affidavit in April, 1964, he said he expected that the marriage would take place "in the near future". A year has elapsed, and it does not appear that he has been received into the Roman Catholic Church or that the marriage has taken place.
 I have grave doubts as to whether this marriage will ever take place. If there was a real likelihood of its taking place, I would expect Miss Donnelly to state in her affidavit as a factâ€”and we are told that her affidavit was made solely for the purpose of stating the factsâ€”that she has a present intention, conditional or otherwise, of marrying the prosecutor. As I have already stated, her affidavit is noteworthy for the absence of such a statement, or of any expression of a wish or intention that the custody of the child should pass to the prosecutor and herself as husband and wife. In all the circumstances, I am not satisfied that there is a reasonable likelihood that the marriage will take place.
 If the marriage does not take place, what will the position be if the adoption order is quashed? The prosecutor would have to bring proceedings to obtain the custody of the child as against the persons who are now the adoptive parents. I am not to be taken as saying anything that would attempt to pre-judge such proceedings, if they ever take place, as they would have to be decided on the facts presented to the Court
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 dealing with the matter. But as things now stand, and having regard to the provisions of the Guardianship of Infants Act, 1964, I am not satisfied that the prosecutor would be awarded custody of the child. If, therefore, the adoption order were quashed by this Court, the child might be made the centre of pointless, damaging and expensive litigation.
 Having regard to all the circumstances, I am of opinion that, even if I were satisfied that the Board, by non-compliance with the provisions of the Adoption Act, 1952, had deprived itself of jurisdiction to make the adoption order, the prosecutor has not discharged the onus of satisfying me that I should exercise my discretion in his favour by making the conditional order absolute.
 I turn to the portion of the prosecutor's case in which he contends that the adoption order should be quashed on the ground that it was made in pursuance of certain provisions of the Adoption Act, 1952, which he maintains are unconstitutional.
 Mr. Barrington, who argued this part of the prosecutor's case, prefaced his argument by making clear that it was no part of his case to suggest that a system of legal adoption is inherently unconstitutional. He began by limiting his argument to saying that the particular method of adoption provided for by the Adoption Act, 1952, in certain respects trenched upon certain constitutional rights which, he alleges, his client is entitled to the protection of. These rights are contained in Articles 40, 41, and 42 of the Constitution. He firstly relies on Article 40, 1, and Article 40, 3, 1. The text is as follows:â€”
 "1. All citizens shall, as human persons, be held equal before the law.
 This shall not be held to mean that the State shall not in its enactments have due regard to differences of capacity, physical and moral, and of social function."
 3. 1 The State guarantees in its laws to respect, and, as far as practicable, by its laws to defend and vindicate the personal rights of the citizen."
 It will be observed that these constitutional rights and guarantees are given to citizens. But it is agreed that the prosecutor is not an Irish citizen; he is a British subject. Faced with this apparent impediment to the prosecutor's claim to the benefit of rights and guarantees given only to citizens, his counsel seeks to circumvent this seeming exclusion from the ambit of the constitutional provisions I have quoted by relying on two submissions. First, he says that the word"citizen" or "citizens" in these provisions should be read
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 as being equivalent to "person" or "persons", thereby including the prosecutor. Second, he says that the impugned provisions of the Adoption Act, 1952, are an unconstitutional violation of the rights and guarantees vested in citizens by these parts of Article 40, and that the prosecutor, although not a citizen, is entitled to rely on such unconstitutionality.
 As for the first of these submissions, it is important to remember that Articles 40, 41, 42, 43 and 44 are headed,"Fundamental Rights". Article 40 is sub-headed, "Personal Rights", Article 41, "The Family", Article 42, "Education",Article 43, "Private Property", and Article 44, "Religion".When one reads through these five Articles one sees that certain of the fundamental rights laid down are stated in terms of the citizen and others in terms which are not restricted by the test of citizenship. This is understandable, and, in some cases, necessary, when one considers the nature and scope of the rights protected by these Articles.
 It is not, therefore, possible to say that the words "citizens"or "citizen" are equivalent to "persons" or "person"throughout these Articles. Indeed, I do not understand counsel for the prosecutor so to argue. In fact, he admits that it is not possible to equate "citizen" with "person" even throughout Article 40 itself; for example, Article 40, 2, is in the following terms:â€”
 "1. Titles of nobility shall not be conferred by the State.
 2. No title of nobility or of honour may be accepted by any citizen except with the prior approval of the Government."
 The bar on accepting titles of nobility or of honour except with the prior approval of the Government can of its very nature be applicable only to Irish citizens as defined by Article 9 of the Constitution. This was conceded by the prosecutor in the course of the argument. One further notices that Article 40, 4, 1, says:â€”"No citizen shall be deprived of his personal liberty save in accordance with law," while Article 40, 4, 2, 3, 4, and 5, which deal with habeas corpus,refer to the unlawful detention of "a person." The prosecutor's argument is therefore reduced to saying that while the words "citizens" and "citizen" in other parts of Article 40 may have the meaning given to them by Article 9, they should be read as being identical with "person" and"persons" in Article 40, 1 and 3. I find nothing to support this argument.
 Article 5 of the Constitution says that Ireland is a sovereign, independent, democratic state. Article 40, 1, states the equalitarian standing of its citizens by saying that as human
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 beings they shall be held equal before the law. Article 40, 2, seeks to provide that there shall be no obtrusion on this equality of citizenship by the conferring of titles of nobility by the State, or by any citizen accepting a title of nobility or of honour except with the prior approval of the Government. In my view, the citizens referred to in Article 40, 1, are the same as those in Article 40, 2, namely, citizens as defined by Article 9.
 Article 9, 2, says:â€”"Fidelity to the nation and loyalty to the State are fundamental political duties of all citizens".In so far as personal rights are concerned, the State is concerned primarily only with its citizens, who owe it this loyalty. The preamble to the Constitution, by the words, "We, the people of Eire, . . . Do hereby adopt, enact, and give to ourselves this Constitution", shows that this is basically a constitution of the Irish people for the Irish people.
 The purpose of Article 40, 3, of the Constitutionâ€”and of other provisions with which I need not concern myselfâ€”is to state a constitutional right which attaches to citizenship and falls as a duty on the State. It is only a citizen who can claim that right, and he is entitled to it as a constitutional incident of his citizenship. The prosecutor, being an alien, has no claim to it.
 The second way in which the prosecutor seeks to circumvent the fact that he is not a citizen is by saying that certain provisions of the Adoption Act, 1952, unconstitutionally violate the rights of fathers of illegitimate children who are citizens and that he is entitled to rely on such unconstitutionality. This startling proposition has not been supported by any authority. If acceded to, it would mean that this Court would in effect be giving judgment in the notional case of a suppositional litigant asserting a hypothetical claim. If the validity of Acts of the Oireachtas were allowed to be attacked in the Courts on this basis, it could lead to the most undesirable results. In my view, a person is not entitled to base a claim that an Act is unconstitutional on the ground that it violates another's constitutional rights, unless that other is a party or he would be entitled by the Rules of Court to represent that other if it were a substantive action. I am fortified in that view by the decision of the American Supreme Court in  Tileston v. Ullman (1). The headnote of that case reads:â€”"A physician is without standing to challenge, as a deprivation of life without due process in violation of the Fourteenth Amendment, a state statute permitting the use of drugs or instruments to prevent conception, and the giving of assistance or counsel in their use, where the lives alleged  (1) 318 U. S. 44.
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 to be endangered are those of patients who are not parties to the suit."
 In dismissing the appeal the Court said (at p. 46):â€”"We are of the opinion that proceedings in the state courts present no constitutional question which appellant has standing to assert. The sole constitutional attack upon the statutes under the Fourteenth Amendment is confined to their deprivation of lifeâ€”obviously not appellant's but his patients'. There is no allegation or proof that appellant's life is in danger. His patients are not parties to this proceeding and there is no basis on which we can say that he has standing to secure an adjudication of his patients' constitutional right to life, which they do not assert in their own behalf".
 The proceedings in that case came before the courts in the form of a declaratory action. If the decision of the American Supreme Court represents law that should be applied in this country, as I believe it does, it should also govern certiorari proceedings. Since I consider it to be the law that, for example, a foreign anti-fluoridation group could not pursue the type of claim made in  Ryan v. The Attorney General (1), or a mere member of the public seek to vindicate the constitutional rights of the aggrieved solicitors in  In re Solicitors Act, 1954 (2) by means of a declaratory action, I equally think that it is not competent for such a person to acquire a locus standi to seek to have a statute of the Oireachtas struck down as unconstitutional by framing the claim as an application for certiorari. If that were the law, it would leave open undesirable avenues of litigation to undesirable litigants.
 The Court has been referred to authorities such as  Reg. v.Justices of Surrey (3), where it has been held that the Court may in its discretion grant certiorari when the prosecutor is merely a member of the public and not personally aggrieved. However, none of these cases dealt with certiorari sought on the ground of the unconstitutionality of a statute. I know of no caseâ€”I exclude cases under Article 26â€”under either the Constitution of 1922 or that of 1937 where a statutory provision was held to be repugnant to the Constitution at the suit of a person other than a person aggrieved.
 It follows from my decision on this point that it is not competent for the prosecutor to attack in these proceedings the Adoption Act, 1952, on the ground that it violates the constitutional rights of other fathers of illegitimate children, that he is equally debarred from founding his case on the alleged violation of the constitutional rights of the mother  (1) [1965] I. R. 294.

 (2) [1960] I. R. 239.

 (3) L. R. 5 Q. B. 466.
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 of the child or of the child itself, since they are not parties to the proceedings and he does not represent them. In my view, it would be wrong for this Court to rule on the constitutional rights of the mother or the child on the basis of arguments put forward by the prosecutor, when in fact, if they were represented, differing or even contrary arguments might be advanced on their behalf. But the matter is put beyond doubt in the present case, as the order of the Supreme Court limits the prosecutor to arguing that the Adoption Act, 1952, violates the Constitution in so far as it purports to deprive the prosecutor of his rights.
 I hold that neither Article 40, 1, nor Article 40, 3, confers on the prosecutor any constitutional rights, and that accordingly it is not open to him to show that the Act or any part of it is repugnant to Article 40, 1, or Article 40, 3.
 My conclusion that the prosecutor is not a citizen for the purposes of Article 40, 1, or Article 40, 3, has been reached without benefit of any submissions on the point by counsel for the Attorney General and the Board. The Court was informed that the Attorney General, as a matter of policy in this case, does not wish to submit that the rights of the prosecutor are any less than those of a "citizen" under Article 40, 1, and Article 40, 3. Be that as it may, executive policy can play no part in the judicial interpretation of the words of the Constitution. This Court has to decide the point as a matter of law. But I think it right to point out that my decision on the matter amounts to a rejection of an ex parteargument.
 In case, contrary to my conclusion, the prosecutor is to be deemed a citizen or to be entitled to the constitutional rights of a citizen for the purposes of Article 40, 1, and Article 40, 3, I proceed to consider whether the Adoption Act, 1952, in the way in which it permits the making of an adoption order, violates the rights of citizens under those sub-articles.
 I take Article 40, 1, first. The argument runs that a citizen who is the father of an illegitimate child is as such given no rights when the question of the adoption of the child arises: his consent is not required and he need not be heard. This is undoubtedly true; the mother by contrast must consent, and she is entitled to be heard. It is accordingly said that this is legislation which discriminates against the fathers of illegitimate children on the grounds of sex or paternity: on the grounds of sex because rights are allowed to the female parent which are withheld from a male parent, and on the grounds of paternity because rights are given by ss. 14 and 16 to persons who may be strangers which are denied to fathers. The argument goes on to say that such
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 discrimination denies to citizens the equality before the law which Article 40, 1, guarantees to them, and that it cannot be justified under the second part of Article 40, 1, on the ground of differences of capacity, physical or moral, or of social function.
 The first matter to be noticed under s. 14, sub-s. 1, and s. 16, sub-s. 1, is that the exclusion extends to every person except those given the rights specified in the sub-sections. The natural father may or may not be excluded, depending on whether or not he comes within one of the categories of persons who are given rights. There is, therefore, no exclusion of, or discrimination against, the natural father as such. If he is excluded, it is because, in common with other blood relations and strangers, he happens not to fall within one of the categories of persons who are given rights. The question, therefore, is: was it a compliance with Article 40, 1, to give those rights to the persons specified while withholding them from the persons not specified?
 The persons whose consent to the making of an adoption order is required by s. 14, sub-s. 1, are every person being (a) the mother of the child, (b) the guardian (as defined by s. 3), and (c) a person having charge of or control over the child. The persons who are entitled to be heard on an application for an adoption order are (a) the applicants, (b) the mother of the child, (c) the guardian of the child (as defined by s. 3), (d) a person having charge of or control over the child, (e)a relative of the child (as defined by s. 3), (f) a representative of a registered adoption society which is or has been at any time concerned with the child, (g) a priest or minister of a religion recognised by the Constitution (or, in the case of any such religion which has no ministry, an authorised representative of the religion) where the child or a parent (whether alive or dead) is claimed to be or to have been of that religion, (h) an officer of the Board, and (i) any other person whom the Board, in its discretion, decides to hear. A consideration of the persons or categories of persons who are recognised as having rights under the sub-section shows each of such persons as having, or capable of having, in regard to the adoption of a child, a capacity, physical or moral, or a social function which the Legislature could fairly say differentiates them from the persons who are not accorded those rights. The practical working of a fair and reasonably confidential system of adoption requires that only a limited number of people be required to consent to the adoption order, or be entitled to be heard on the application for the order. The Legislature has sought in s. 14, sub-s. 1, and s. 16, sub-s. 2, to fix the appropriate limitations. The onus
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 is on the prosecutor to show that in doing so Article 40, 1, was clearly transgressed. In my judgment, he has failed to do so. It happens that in the present case the prosecutor was excluded from the rights recognised by the section. Possibly a more nearly ideal differentiation between those entitled to the rights of refusing consent and of being heard and those excluded from those rights might have been devised. But the prosecutor has not satisfied me that the differentiation made does not have due regard to differences of capacity, physical and moral, or of social function.
 The argument that the Adoption Act, 1952, infringed Article 40, 3, 1, of the Constitution in the making of the adoption order which it is sought to quash rests on the proposition that in excluding the prosecutor from the benefit of s. 14, sub-s. 1, and s. 16, sub-s. 1, it failed to defend and vindicate, as far as practicable, the personal rights of the prosecutor as a citizen. The particular right which it is said was violated was the right of a father to the society of his child, that is, of his illegitimate child. I do not think that our law recognises any such absolute right. It is true that Courts exercising an equitable jurisdiction have on occasion recognised the right of the putative father to custody of the child (see  In Re Kerr (1)); but such a decision is reached, not in deference to any inherent right vested in the putative father, but on the basis of what is in the best interests of the child as between parties contending for the custody. The prosecutor in this case has not asserted that he would have been entitled to the custody as against the mother. Nor has he shown that, had he asserted a claim to custody of the child against a third party after the mother had surrendered it for adoption, a Court would, in deference to the best interests of the child, have awarded him the custody. Consequently, he has failed to show that he had any right to the custody or society of the child. But even if he had shown that he had such a right, I do not think the context of Article 40, 3, 1, or the tenor of the Constitution as a whole would permit of its being considered to be a personal right which was entitled to the protection of Article 40, 3, 1.
 Passing to Article 41, the prosecutor contends that the Adoption Act, 1952, violates the rights guaranteed by Article 41, 1, to the family. Article 41, 1, is as follows:â€”
 "1 The State recognises the Family as the natural primary and fundamental unit group of Society, and as a moral institution possessing inalienable and imprescriptible rights, antecedent and superior to all positive law.
  (1) 24 L. R. Ir. 59.
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 2 The State, therefore, guarantees to protect the Family in its constitution and authority, as the necessary basis of social order and as indispensable to the welfare of the Nation and the State."
 Counsel for the prosecutor founded his argument on two propositions. First, he says that the adoption of his natural child violates the protection guaranteed by the sub-article to the family which, he says, existed when he, the child, and the mother lived together in London. Second, he says that there was a violation of the rights of the family which, he says, was comprised of the mother and child at the date of the adoption order.
 Article 41 is headed, "The Family." The Article does not define the family, but sub-article 3, 1, of the Article says:â€”
 "The State pledges itself to guard with special care the institution of Marriage, on which the Family is founded, and to protect it against attack."
 Article 41 deals with only one kind of family, namely, a family founded on the institution of marriage. Article 41, 1, 1, accords the recognition of the State to such family as "the natural primary and fundamental unit group of Society, and as a moral institution possessing inalienable and imprescriptible rights, antecedent and superior to all positive law"; and Article 41, 1, 2, gives the guarantee of the State to protect it in its constitutional authority, as the necessary basis of social order and as indispensable to the welfare of the nation and of the State. I am satisfied that no union or grouping of people is entitled to be designated a family for the purposes of the Article if it is founded on any relationship other than that of marriage. If the solemn guarantees and rights which the Article gives to the family were held to be extended to units of people founded on extra-marital unions, such interpretation would be quite inconsistent with the letter and the spirit of the Article. It would be tantamount to recognition of such units "as the necessary basis of social order and as indispensable to the welfare of the Nation and the State" (Article 41, 1, 2). For the State to award equal constitutional protection to the family founded on marriage and the "family" founded on an extra-marital union would in effect be a disregard of the pledge which the State gives in Article 41, 3, 1, to guard with special care the institution of marriage.
 I find that the prosecutor has failed to show that the operation of the Adoption Act, 1952, in this case for the purpose of making the adoption order violated any rights vested under Article 41 in the prosecutor; and, as I have

[1966]
1 I.R.
The State (Nicolaou) v. An Bord UchtÃ¡la
Henchy J.
623
Supreme Court.
 already held, it is not open to the prosecutor to assert in these proceedings alleged constitutional rights of the child or its mother.
 The final constitutional provision relied on by the prosecutor is Article 42, 1. It is in the following terms:â€”
 "The State acknowledges that the primary and natural educator of the child is the Family and guarantees to respect the inalienable right and duty of parents to provide, according to their means, for the religious and moral, intellectual, physical and social education of their children."
 Counsel for the prosecutor maintains that the adoption order has infringed the inalienable right and duty of the prosecutor and the mother to provide, according to their means, for the religious and moral, intellectual, physical and social education of the child. This contention leads him to submit that legal adoption is not permitted by the Constitution except in the case of orphans, or of children whose parents, for physical or moral reasons, have failed in their duty towards their children, and then only to the extent permitted by Article 42, 5. I cannot accept this submission.
 It seems to me unthinkable that the Constitution should guarantee to the putative father of an illegitimate child the rights over the child referred to in Article 42, 1, even in cases where the sole nexus between the father and the child may have been the rape of the mother. That such an interpretation is outside the intendment of the Constitution is shown by the opening words of Article 42, 1:â€”"The State acknowledges that the primary and natural educator of the child is the Family." It is clear that the rights guaranteed to parents by Article 42, 1, arise only in cases where the parents and the child are members of the same family; and the only family recognised by the Constitution is the family which Article 41, 3, 1, recognises as being founded on marriage. In my opinion the prosecutor is given no rights over his illegitimate child by Article 42, 1.
 I would allow the cause shown and discharge the conditional order.
 From the above judgment the prosecutor appealed to the Supreme Court (1). The grounds of his appeal were that the Divisional Court was wrong in law in allowing the cause shown and in particular 1, in holding that the prosecutor was not a person having charge of or control over the said infant at the material time and that his consent to the making of the said order was not therefore required under s. 14, sub-s. 1, of the Adoption Act, 1952;
  (1) Before 
Ã“ DÃ¡laigh  C.J.,
Davitt P., Lavery, Haugh  and 
Walsh JJ.
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 2, In holding that the prosecutor was not a person having charge of or control over the said infant at the material time and that he was not therefore entitled to be heard by the adoption Board under s. 16 of the Adoption Act, 1952, before the making of the said order;
 3, In holding that the Adoption Board did not violate the principles of natural justice in deciding not to hear the prosecutor before purporting to give the said infant in adoption;
 4, In holding that the Adoption Board was entitled to give the said infant in adoption without notice to the prosecutor;
 5, In holding that the Adoption Board did not exercise its discretion under s. 16, sub-s. 1 (i), of the Adoption Act, 1952, to hear or not to hear the prosecutor;
 6, In holding that the Adoption Board, if it did decide not to hear the prosecutor before giving the said infant in adoption, did not violate the principles of natural justice in doing so;
 7, In holding that the fact that the prosecutor had notified the Adoption Board of his opposition to the proposed adoption was a just or adequate reason for the Adoption Board to decide not to hear the prosecutor before giving his child in adoption;
 8, In holding that the fact that the prosecutor had not instituted proceedings to prevent an adoption of the said infant after the Adoption Board had noted his opposition to adoption was a just or adequate reason for the Adoption Board not to notify the prosecutor of the adoption arrangements and for it to give his child in adoption without hearing him and without notice to him;
 9, In holding that the Adoption Board was entitled to give the said infant in adoption contrary to the express wish of the prosecutor;
 10, In purporting to investigate, adjudicate upon and determine matters of fact which were not in issue before the Court or between the parties to the proceedings;
 11, In finding facts and drawing inferences as to the prosecutor's conduct without any or any sufficient evidence to support the same;
 12, In holding that, in the events which had happened, the Adoption Board was entitled to rely on laches, delay or lapse of time as cause shown against the conditional order;
 13, In holding that the prosecutor had disentitled himself to relief by reason of laches;
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 14, In holding that the prosecutor, as natural father, had no rights in law in respect of the said infant;
 15, In refusing to permit the prosecutor to assert the rights of the said infant before the said Court;
 16, In refusing to permit the prosecutor to argue that the said adoption order was unconstitutional and void in that the Adoption Board in the proceedings leading up to the said order and in the making of same discriminated unfairly against (a) the prosecutor and (b) the said infant and thereby infringed Article 40, 1, of the Constitution;
 17, In holding that the prosecutor was not a citizen within the meaning of Article 40, sub-sections 1 and 3, of the Constitution;
 18, In holding that the prosecutor, not being a citizen within the meaning of Article 9 of the Constitution, was not entitled to the protection of Article 40 of the Constitution;
 19, In holding that the Adoption Act, 1952, is not repugnant to Article 40, sub-section 1, of the Constitution and that it does not discriminate unfairly against natural fathers of illegitimate children as human persons;
 20, In holding that the Adoption Act, 1952, in excluding a natural father from all rights to prevent his natural child from being given in adoption and in permitting his child to be given in adoption against his will, does not discriminate unfairly against him and does not violate Article 40, sub-section 1, of the Constitution;
 21, In holding that the Adoption Act does not violate the personal rights of the citizen guaranteed by Article 40, sub-section 3, of the Constitution;
 22, In holding that the personal rights guaranteed by Article 40, sub-section 3, of the Constitution do not include the right of the father of an illegitimate child to the society of his child;
 23, In holding that the Adoption Act, 1952, is not repugnant to Article 41 of the Constitution;
 24, In holding that the prosecutor had no rights as a parent under Article 42 of the Constitution;
 25, In holding that the prosecutor had no rights and duties in respect of the said infant under Article 42 of the Constitution;
 26, In holding that the guarantees contained in Article 42 of the Constitution applied to married parents and legitimate children only;
 27, In failing to hold that the prosecutor, being a person
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 whose child was given in adoption by the Adoption Board against his express will, and without notice to him, was a person aggrieved;
 28, In failing to hold that the prosecutor, as a person aggrieved, was entitled to an order of certiorari ex debito justitiae;
 29, In holding that the prosecutor, being a person aggrieved by the said adoption order, was not entitled to submit that the said Act and order were void or to establish the invalidity of the said Act and order on any ground which showed their invalidity and in particular on the following grounds:â€”
 (a) That the said Act and order were repugnant to the Constitution as they and each of them violate rights, guaranteed to the said infant under each of the following Articles of the Constitution, that is to say:â€”
 (i) Article 40, sub-section 1;
 (ii) Article 40, sub-section 3;
 (iii) Article 42;
 (b) That the said Act and order and each of them were repugnant to the Constitution in that they and each of them purported to allow the mother of the said infant to alienate rights and duties in respect of the said child which Article 42 of the Constitution declares to be inalienable;
 (c) That the said Act and order and each of them were repugnant to the Constitution in that they and each of them violate rights guaranteed to natural fathers of illegitimate children under:â€”
 (i) Article 40, sub-section 1;
 (ii) Article 40 sub-section 3 and
 (iii) Article 42 of the Constitution.
D. E. Bell S.C.  and D. M. Barrington  (with them J. B.Cassidy ) for the appellant:â€”
 The appellant being the natural father has rights in respect of his illegitimate child which are only second to those of the natural mother:  Ord v. Blacket (1);  Reg. v. Nash (2); Re Crowe (3); In re Kerr(4).
 Article 40 of the Constitution provides that all citizens shall as human persons be held equal before the law. In using the word "citizen" the Constitution uses it in the sense of "person" and that construction is accepted by the Attorney General and by the Adoption Board.
  (1) 9 Mod. Rep. 116.

 (2) 10 Q. B. D. 454.

 (3) 17 I. L. T. R. 72.

 (4) 24 L. R. Ir. 59.
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 The Adoption Act deprives an illegitimate child of the society and support of its natural father who has accepted his responsibility and duty. The child is a citizen and a legitimate child cannot be so deprived. Accordingly, the appellant is asserting not only his own rights but also the rights of the child:  Buchanan v. Warley (1);  Truax v. Raich (2); Article 42, 5, of the Constitution.
 The Adoption Act discriminates against the natural father of the child and this discrimination is not based on any difference of capacity or social function as provided for in Article 40 of the Constitution. He is discriminated against in favour of the mother on the grounds of his sex or paternity. He is also discriminated against on the grounds of his religion in that he is excluded from having the right to adopt his child.
 The Act, it is submitted, interferes with the family and accordingly infringes the provisions of Article 41 of the Constitution. The family therein referred to and protected is a community of parents and children. The word "parents"in Article 42 must be construed as including natural parents. Article 42 of the Constitution guarantees the rights of all parents. Even in medieval property law an illegitimate child had certain limited rights of succession because of the natural relationship. [They cited In re Connor(3); In re Carroll(4); In re Cullinane(5); In re O'Brien, an Infant(6);In re Tamburrini(7); In re M., an Infant(8); In re Tilson, Infants(9)].
 Article 42 recognises the joint moral and natural rights and duties of the parents, and the mother cannot alienate her right or duty. It is therefore clear that she certainly cannot alienate the father's rights and duties and in so far as the Adoption Act permits or sanctions this it is unconstitutional. This Article also gives the child natural and imprescriptible rights which must arise from birth and not from marriage and these rights must exist vis-Ã -vis parents:In re M., an Infant(8).
 The Adoption Act purports to empower the Board to destroy the above rights so far as they relate to the relationship with the father; the father is accordingly aggrieved by the Board's destruction of the child's rights because such destruction also affects him. The Constitution protects the right of a child to know and have the society of its father; this applies whether the child is legitimate or illegitimate.
  (1) 245 U. S. 60.

 (2) 239 U. S. 33.

 (3) [1919] 1 I. R. 361.

 (4) [1931] 1 K. B. 317.

 (5) [1954] I. R. 270.

 (6) [1954] I. R. 1.

 (7) [1944] I. R. 508.

 (8) [1946] I. R. 334.

 (9) [1951] I. R. 1.
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 The order of the Board is invalid, having been made without the consent of the applicant under s. 14, sub-s. 1, of the Act. It is clear that the father had become "in loco parentis"to the child. He retained his charge and control of the child as on the 16th June, 1960, he only parted with the care of the child. As to the distinction between "custody" and"charge, care and control," see  Wakeham v. Wakeham (1); Johnston v. Commonwealth (2);  Bank of New South Walesv. Commonwealth (3);  Thompson v. Grey (4);  Gibbs v.South Western Railway Co. (5) and Adoption Act, 1952, s. 19, sub-s. 1, and sects. 14 and 16. The applicant was entitled to be heard under s. 16 of the Act before the adoption order was made. Sect. 16, sub-s. 1 (i), gives the Board a discretion to hear persons other than those set out in the earlier sub-paragraphs of the section which do not include specifically the natural father. Although the Act gives the father no right to be heard if he does not come within the provisions of s. 16, sub-s. 1 (d), of the Act, the discretion vested in the Board must be exercised in accordance with the principles of natural justice when the appropriate occasion arises. The Board were given notice of the fact that the appellant was the father, that he acknowledged paternity, that he had given the child his name, that he was opposed to adoption and that he intended to recover custody of the child. The Board, being aware of that position, violated the principles of natural justice in not hearing the appellant. [They also cited  The State (Crowley) v. Irish Land Commission (6);  Foley v. Irish Land Commission (7); Estate of Roscrea Meat Co. Ltd.(8);  McDonald v. Bord na gCon (9); the Adoption Act, sects. 14, 15 and 16.]
Eoin Ryan S.C. and SeÃ¡n Butler S.C.  (with them M. A.Feehan ) for the Adoption Board and the Attorney General:â€”
 The Adoption Act is for the benefit of children who might not otherwise have the advantage of a safe and secure home. Sect. 14, sub-s. 1, means that where the mother is alive and can be found only her consent is necessary. If, however, she is dead or cannot be found, then, if there is a legal guardian, his consent only is necessary. If the mother cannot be found and there is no legal guardian, then the consent of a person having charge of or control over the child is to be sought.
 Article 40, 1, of the Constitution does not mean that all citizens must be treated by the law as equal for all purposes.  (1) [1954] 1 All E. R. 464.

 (2) (1943) 67 C. L. R. 314.

 (3) (1948) 76 C. L. R. 385.

 (4) (1904) 24 N. Z. L.R. 457.

 (5) (1884) 12 Q. B. D. 208.

 (6) [1951] I. R. 250.

 (7) [1952] I. R. 118.

 (8) [1958] I. R. 47.

 (9) [1965] I. R. 217.
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 It is an acknowledgement of the human equality of all citizens and that such equality will be recognised by the laws of the State. Circumstances, however, will arise where citizens cannot be treated always and in all circumstances as equal.
 There is nothing contrary to the Constitution either in s. 14 or s. 16 of the Adoption Act, 1952. Certain persons are by those sections given rights to the exclusion of all others. There is no discrimination against the natural father as such. If he comes within the class of persons given rights, then he has those rights; if he does not come within that class then he has not got those rights. He is not, however, excluded because he is the natural father. Each person given rights by the Act has a moral capacity or a social function in relation to the child. It is clear that at the time the adoption order was made the appellant had not got the care or control or charge of the child. Therefore in those circumstances the Board was not bound to hearâ€”nor would it have been desirable that it should hearâ€”the appellant on the question of the making of the adoption order.
 The appellant in any event, by reason of the delay in bringing these proceedings, is estopped from obtaining relief even if such relief were available to him at law.
 The Adoption Act does not confer a right of adoption on any child nor does it permit any child to be the moving party in respect of its own adoption. The restriction as to the class of children who may be the subject of adoption orders is a restriction imposed upon the Adoption Board by the Act and it is clear that this restriction in no way infringes the provisions of Article 40 of the Constitution.
 There is no infringement of the provisions of Article 41 of the Constitution by the Adoption Act. It is clear that the family protected by Article 41 is a family which is founded on the institution of marriage and that means in the context of the Article a marriage which is valid under the law of the State. The same considerations apply to the provisions of Article 42, which recognises that the family is the primary and natural educator of the child and recognises the inalienable right and duty of parents to provide according to their means for the religious, moral, intellectual physical and social education of their children. The family there also means a family founded upon the institution of marriage in accordance with the laws of the State.
D. M. Barrington  in reply.
Cur. adv. vult.
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Ã“ DÃ¡laigh C.J.  :â€”

22 July 

 The judgment of the Court will be read by Mr. Justice Walsh.

Walsh J. :â€”
 The appellant in this case is a Cypriot who at all material times resided and carried on business as a cafÃ© proprietor in London. He is a member of the Greek Orthodox Church. He is not a citizen of Ireland. Kathleen Donnelly is a citizen of Ireland whose parents and family at all material times resided in Co. Galway. In 1959 she was employed by the appellant as a waitress and they were living together as man and wife. She is a member of the Roman Catholic Church. In July, 1959, her brother, Denis Donnelly, came to London and took her back to her family in Galway. Her return to Ireland was followed by a correspondence of an amicable and sociable character between the appellant on the one hand and Miss Donnelly and her parents on the other. About this time Miss Donnelly found that she was pregnant. The appellant asked her to marry him and she and her parents were willing that the marriage should take place provided that he became a Roman Catholic. He was willing to do so, and it was apparently on this understanding that she returned to him in London. The marriage was, however, delayed pending receipt of the necessary documentary evidence that he was free to marry. On the 23rd February, 1960, a daughter was born to Miss Donnelly, at the North Middlesex Hospital, Edmonton. The birth of the child was registered on the 4th March and the certified extract from the register shows that it was registered on the information and signatures of the appellant and Miss Donnelly, that the child's name was given as Mary Carmel, that the name of the father was given as Leontis Nicolaou and that the name of the mother was given as Kathleen Sheila Donnelly. The address of both father and mother was given as 19, Durham Road, London. The child was baptised in the Catholic Church of St. Mellitus, London, on the 6th March. Mother and child returned to live with the appellant at 19 Durham Road, where they remained until the 16th June. During this period the mother was depressed and emotionally upset. The necessary documentary evidence that both were free had become available but it appears that she was unable to make up her mind what do do. The appellant says in his second affidavit that his attitude at this time was that he was anxious to marry her in a Catholic Church but that he was prepared to live with her outside marriage. He also said he was willing if she wished that she should depart and leave
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 the child with him and that he was also reluctantly willing that she should depart and take the child with her, hoping that she would return when she felt better. Her mother was urging her either to marry or else leave the appellant and have the child adopted. Both these alternatives were frequently discussed between the appellant and Miss Donnelly. The appellant made it quite clear that he would not agree to have the child adopted. Miss Donnelly says in her affidavit that during this period she was worried about the child being illegitimate; that she was not satisfied to continue living with the appellant; that she was not prepared to marry him unless and until he became a Catholic; and that she was not prepared to depart and leave the child with him for fear that it would not be brought up as a Catholic. She wished to go to a Catholic home where she could work to keep herself and the child and with that end in view she had been in touch with the Crusade of Rescue, an English Adoption Society, which had put her in touch with the Catholic Protection and Rescue Society of 30, South Anne Street, Dublin. She eventually decided to take that step.
 On the 16th June she left the appellant, taking the child with her. She told him she was going to a home, such as that already mentioned, in Dublin. He agreed to let the child go with her. He said in his first affidavit that he understood she intended to reside in an institution in Ireland and that he considered it essential that the child should be with its mother. He believed that the child could not be adopted without his consent and he told Miss Donnelly that if any proposals were made for adoption they should be referred to him. In his second affidavit he says that he agreed to let her take the child with her only on the understanding that any proposal for adoption should be referred immediately to him. She travelled to Dublin and on arrival went to 30 South Anne Street, where she met certain officers of the Catholic Protection and Rescue Society. She was then admitted with the child to St. Patrick's, Navan Road, a home owned by the Society, where she remained some months, working for her own and the child's maintenance. She had requested Miss Cassidy, the secretary of the Society, to try and find a home for the child. She was eventually told that the Society had secured a parent to adopt the child, and following instructions, brought it on the 23rd September, 1960, to 30 South Anne Street, where she left it in the custody of officers of the Society.
 Not having heard from Miss Donnelly, and being unaware of her and the child's whereabouts, the appellant wrote to Mrs. Donnelly on the 20th July, 1960, making inquiries.
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 Mrs. Donnelly replied on the 26th July, saying that Kathleen had come from London to Dublin; that she, Mrs. Donnelly, would let him know how Kathleen and the child were getting on when she heard from her. Early in August the appellant got a letter from Miss Donnelly. In this she said that she thought she had made it clear to him when leaving him that all was over between them, so why not forget about her and the child and start a new life for himself; that she quite agreed that he was the child's father and was interested in her, but that she could not leave the child with him fearing it might not be reared a Roman Catholic; and if he had any plans with regard to the child's future she would be very grateful if he would let her know before she got the child adopted, as that would mean that it would not be his any more. This letter was addressed from Miss Donnelly's home in Galway. The appellant did not reply to her letter; but towards the end of September he travelled to Galway and saw her personally. He asked her where the child was, and she told him that she had left it in Dublin; that she had given it away. He returned to Dublin where he instructed Messrs. John P. Redmond & Co., Solicitors, to write to Miss Donnelly. They wrote on the 30th September, stating,inter alia, that they had been instructed that she had indicated that she had disposed of the child by placing it in an institution, or with persons prepared to adopt it; and that unless she replied within seven days that she was willing to return the child to the appellant they would institute proceedings in the High Court to compel her to do so. She replied on the 5th October, referring, inter alia, to her letter of the previous August to the appellant, to which she had received no reply. She said that the Crusade of Rescue Society in Dublin had got a good home for the child; and that adoption became legal within six months. On the 7th October Messrs. Redmond & Co. wrote to the secretary of An Bord UchtÃ¡la (hereinafter called "the Board"), confirming a previous telephone conversation; and stating that they acted for the prosecutor, who was father of a child born to Miss Kathleen Donnelly in London on the 23rd February, 1960, and registered under the name of Mary Carmel Nicolaou. The letter went on to say that they had been instructed to institute proceedings in the High Court to prevent any adoption of the child; that in accordance with the provisions of s. 16 of the Adoption Act, 1952, they were putting the Board on notice that such proceedings were pending; and that in the event of the Board being requested to make arrangements for the registration of the child's adoption they must ask them to take no further steps in the matter pending the outcome of the Court proceedings. On the 17th October the Registrar of the Board
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 replied acknowledging receipt of the letter and saying that the matter had been noted. Messrs. Redmond & Co. had written a similar letter to the secretary of the Catholic Protection and Rescue Society, and on the 12th October had received a merely formal acknowledgment. No proceedings were at this time instituted in the High Court on account, as stated by the appellant, of the state of Miss Donnelly's health.
 Miss Donnelly continued to be much upset as a result of the circumstances in which she found herself, a condition which was apparently worsened by the receipt of Messrs. Redmond's letter and the threat of legal proceedings. She suffered something in the nature of a nervous breakdown and at the end of 1960 and beginning of 1961 spent some ten or eleven weeks under treatment in Ballinasloe Mental Hospital. During early 1961 the appellant had some correspondence with her family; but correspondence with her personally was not resumed until October.
 Some time in August or September, 1961, while she was staying with her parents, she received certain papers in connection with the adoption of the child. She called to the office of Mr. John C. O'Donnell, Solicitor, Galway, and explained her position. He took her to the office of the County Registrar, who is also a commissioner for oaths, where the necessary papers were signed and an affidavit of some kind sworn. On the 13th September, 1961, the Board made an order for the adoption of the child by a married couple.
 On the 26th October Miss Donnelly wrote to the appellant, stating that she was not working and asking for a few pounds. She did not tell him that the child had been adopted. Correspondence continued during 1961, 1962 and 1963, in the course of which she asked for, and was given, money from time to time. In the spring of 1963, and again in the summer, she had spells of treatment in Ballinasloe Mental Hospital. Her letters about this time are written in affectionate terms and it appears from them that she was contemplating a return to London and marriage with the appellant. She did return to his employment in August, 1963; and arrangements were made for the marriage. She appears to have suffered another emotional upset, and refused to go on with it. It was at this time that the appellant first learned definitely from her that the child had been adopted. He was not aware where the child was, and made various unsuccessful attempts to find out. He had consultations with his legal advisers in Dublin, and on the 17th January, 1964, an application was made to Mr. Justice Henchy for a conditional order of
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habeas corpus directed to the registrar of the Board and the secretary of the Catholic Rescue and Protection Society. This was described by the appellant's counsel as being in the nature of a "fishing" application. When refusing it Mr. Justice Henchy suggested that an examination of the Register of Adopted Children might possibly yield results.
 On the 12th February the appellant's solicitors obtained a certified extract from the Adopted Children's Register, showing that an order had been made on the 13th September, 1961, for the adoption of a female child, bearing the names, Mary Carmel, who had been born on the 23rd February, 1960. On the 14th April they wrote to the Board asking to be furnished with a copy of this order; and on the 21st April the registrar replied, stating that as a matter of principle their request could not be granted. Counsel on behalf of the appellant then applied to the High Court for a conditional order of certiorari seeking to quash the adoption order, and this application was refused by Mr. Justice Murnaghan on the 17th July. On appeal this Court granted a conditional order on the following grounds:â€”(1) that the Board in making the adoption order failed to comply with the requirements of s. 16, sub-s. 1, (d) and (i), of the Adoption Act, 1952; and (2) that the said Act is repugnant to the Constitution in so far as it purports to deprive the applicant of his rights as a natural father to have the custody of his natural child, Mary Carmel Donnelly, without notice to him, or at all. The order was directed to the registrar of the Board and, in accordance with Order 60 of the Rules of the Superior Courts, it directed that the Attorney General should have notice thereof. These parties having shown cause counsel on behalf of the appellant moved the High Court to have the conditional order made absolute notwithstanding the cause shown. The hearing of the application by three judges of the High Court occupied several days, spread over a period of some months; and eventually, on the 31st May last, the application was refused and the conditional order was discharged. From that decision the appellant now appeals.
 The appellant would not be furnished with a copy of the adoption order and the original was not produced during the hearing in the High Court. There was, accordingly, some doubt as to whether the order made on the 13th September, 1961, was in fact made in respect of the child in question. The registrar of the Board, however, attended before this Court and produced the original order. There is no doubt whatever that it was made in respect of the child in question.
 Counsel's first submission in support of the application to make the conditional order absolute was based upon
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 s. 14, sub-s. 1, of the Adoption Act, 1952. This provides that an adoption order shall not be made without the consent of every person being the child's mother or guardian or having charge of or control over the child, unless the Board dispenses with any such consent in accordance with the section. Sub-sect. 2 provides that the Board may dispense with the consent of any person if satisfied that that person is incapable by reason of mental infirmity of giving consent, or cannot be found. Counsel submitted that the appellant was a person having charge of or control over the child; that, accordingly, under the provisions of the section his consent was essential to the making of a valid adoption order; that he had never consented; and that the adoption order was therefore invalid as being made without jurisdiction. The first observation to be made in regard to this submission is that the ground on which it is based is not one of the grounds on which this Court made the conditional order. Counsel was, however, as in the High Court, allowed to develop it and did so at some length.
 Circumstances could arise in which an illegitimate child could be taken into wardship and a person other than the mother appointed guardian, who could entrust the child to the care of foster-parents. Counsel for the appellant submitted that in such circumstances consents would be required from the mother, from the guardian, and from the foster-parents, before an adoption order could be validly made. It was submitted that the appellant was at the material time a person having charge of or control over the child and that his consent was necessary as well as that of the mother. Sect. 15, sub-s. 1, provides that a consent shall not be valid unless given after the child has attained the age of six months, and not earlier than three months before the application for adoption. The widest range in time during which a valid consent could have been given was between 23rd August, 1960 (when the child was six months old), and the 13th June, 1961 (three months before the adoption order was made). It is quite clear that the appellant did not have actual charge of or control over the child at any time during that period, during the whole of which it was in another country and in the actual charge and control of others. Counsel, however, submitted that while Miss Donnelly and the child were living with the appellant in London they were part of his household; and that he, as head of the household, had actual charge and control over the child; that before she departed with the child she made a binding agreement with him that any proposals for adoption would be immediately referred to him; that while away from
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 him she had charge and control of the child merely as his agent; and that she could not, by breaking her agreement and exceeding her authority as agent, deprive him of his charge of, and control over, the child. In the opinion of the Court this submission is not well founded either in fact or in law.
 It is an essential part of the appellant's case as presented that the mother of an illegitimate child has a natural right to its custody and control superior to any right which the father can claim, so long as she is alive and has not abdicated her right. If, then, while Miss Donnelly and the child were living with the appellant, he had charge of and control over the child it was at most a charge and control shared jointly with her and he had it by her permission and not otherwise; it was a permission which she could at any time have withdrawn. The evidence does not support the submission as to a binding agreement or as to the creation of any relationship of principal and agent, or indeed that he had any actual charge and control over the child, though he certainly provided and cared for it. When Miss Donnelly took the child with her to this country she did so in exercise of her natural right and not as agent for the appellant. He had not, therefore, at any material time charge of, or control over, the child. In the opinion of the Court counsel's first submission in support of the first ground on which the conditional order was granted is not well founded.
 Counsel, however, made a further submission based upon this matter of consent. It is clear that from the 23rd September, 1960, when the child was left by Miss Donnelly with the officers of the Catholic Protection and Rescue Society at 30 South Anne Street, Dublin, until it was adopted on the 13th September, 1961, the child was not in her actual physical charge or control; but with the mother's consent was in the actual charge and control of the Society, or of some other person or persons unknown to the appellant, and whose identity does not appear from the evidence. Counsel submitted that if the appellant's consent was not essential to the validity of the adoption order, the consent of such unknown person or persons was; and that it was reasonably clear that no such consent had been obtained by the Board before the adoption order was made. This submission makes it necessary to consider the construction of s. 14, sub-s. 1, of the Adoption Act, 1952.
 Counsel for the Attorney General submitted that the sub-section meant that where the mother was alive and could be found her consent alone was necessary; that if she were dead or could not be found, and there was a legal guardian,
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 his consent alone was necessary; and that it was only where the mother was not to be found, and there was no legal guardian, that the consent of the person or persons having charge of, or control over, the child became necessary. The Court is unable wholly to accept this submission. As already indicated, circumstances could exist in which the mother of an illegitimate child, its legal guardian, and foster-parents having actual physical charge and control over the child could be all persons concerned at the same time in greater or less degree in the question of its adoption. In such circumstances it would seem only reasonable and proper that the consent of the guardian as well as that of the mother should be essential and in the opinion of the Court the sub-section so provides. If, however, the sub-section is to be given a merely literal construction, a consent would be required also from the foster-parents. Given a merely literal construction some strange results would follow. In the present case, for instance, it is probable that before the adoption order was made the Rescue Society had found a home for the child with the couple who eventually obtained the order; and that at the time it was made the child was in the actual physical charge and control either of the Society or of the adopting couple. The adopting couple were seeking to adopt the child; and the Society, one of whose main objects is doubtlessly to provide for the adoption of such children, was, it may be assumed, doing its best to facilitate them. To require in such circumstances, from either the Society or the couple, a written consent to the adoption of the child would appear to be a singularly unnecessary and senseless procedure; and it is difficult to accept as correct an interpretation of the sub-section which could occasion such a result. It would moreover seem quite unnecessary to require a written consent to adoption from a person who has actual physical charge of, or control over, a child merely by permission of the child's mother or legal guardian; since such a permission could be withdrawn at any moment. If such a person's consent were necessary, and were to be refused, his right to the charge of the control over the child could at once be terminated by the mother or guardian, and with it the necessity for his consent. That is not the kind of charge or control referred to in the sub-section. It is to be noted that at no time was the appellant's charge of or control (if any) over the child in this case other than with the consent of the mother. In the opinion of the Court counsels' first submissions cannot be accepted.
 The first ground upon which the conditional order was granted was that in making the adoption order the Board
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 failed to comply with the requirements of s. 16, sub-s. 1, (d)and (i), of the Adoption Act, 1952. The sub-section provides that certain specified persons and no others shall be entitled to be heard on an application for an adoption order; and the persons so specified at sub-paras. (d) and (i) are, respectively, a person having charge of or control over the child; and any other person whom the Board, in its discretion, decides to hear. Counsel's first submission in support of this ground was that the appellant as a person having charge of or control over the child was entitled to be heard by the Board before a valid adoption order could be made. For the reasons already stated this submission cannot be accepted.
 Counsel's next submission was that the Board had deprived itself of jurisdiction to make a valid adoption order by not hearing the appellant on the application for the order. It was pointed out that at all material times the Board must have been, and was in fact, aware that the appellant had acknowledged the child as his; that he was opposed to any adoption; and that he had through his solicitors announced his intention of instituting proceedings in the High Court to prevent an adoption order being made. His interest in the matter had been made manifest; and it was submitted that in these circumstances natural justice required that he should be heard upon the application for adoption; and that the failure of the Board to allow him the opportunity of being heard amounted to non-compliance with the provisions of s. 16, sub-s. 1 (i), of the Act and deprived it of jurisdiction to make a valid order.
 It is clear that the persons specified in sub-paras. (a) to (h) of the sub-section inclusive have a right to be heard on an application for an adoption order in the sense that, if one of them applies to the Board to be heard, he cannot properly be refused. It does not, however, follow that before it can make a valid adoption order the Board must seek out all such persons and inquire of each whether he wishes to be heard. There could also be several persons not coming within any of the categories covered by sub-paras. (a) to (h) whose views as to the adoption of a particular child might be of assistance to the Board; and sub-para. (i) enables the Board to hear them. However, no such person can be said to have a right to be heard unless and until the Board has decided to hear him. In this respect the drafting of the sub-section and sub-paragraph may be somewhat peculiar, but the purpose is plain enough. It would be a strange result if by failing to hear some person who could have been of assistance, and who did not ask to be heard, the Board could deprive itself of all
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 jurisdiction to make a valid order. It might well be thought that in the particular circumstances of this case it was impolitic of the Board not to have afforded the appellant the opportunity to be heard but it had a discretion after proper consideration not to do so. The proper exercise of that discretion not to allow the appellant such opportunity left him without any right to be heard. The position would of course be different if the refusal was based on a general policy not to hear the fathers of illegitimate children in such cases and in such an event certiorari would go. There is, however, no evidence that such was the position in this case.
 These submissions made on behalf of the appellant in seeking an order of certiorari cannot be accepted.
 So far as the question of the delay on the appellant's part in bringing his proceedings is concerned it is but fair to state that in the opinion of this Court, on the facts before it, he acted throughout with solicitude for the position of the child's mother and the Court is satisfied that the delay was in a very large measure due to his concern to do nothing to aggravate the mother's condition of ill-health.
 It is now necessary to consider the submissions advanced in support of the second ground on which the conditional order was granted to the appellant. The first of these was based upon Article 40, 1, of the Constitution which provides as follows:â€”"All citizens shall, as human persons, be held equal before the law. This shall not be held to mean that the State shall not in its enactments have due regard to differences of capacity, physical and moral, and of social function."
 In the opinion of the Court section 1 of Article 40 is not to be read as a guarantee or undertaking that all citizens shall be treated by the law as equal for all purposes, but rather as an acknowledgment of the human equality of all citizens and that such equality will be recognised in the laws of the State. The section itself in its provision, "this shall not be held to mean that the State shall not in its enactments have due regard to differences of capacity, physical and moral, and of social function," is a recognition that inequality may or must result from some special abilities or from some deficiency or from some special need and it is clear that the Article does not either envisage or guarantee equal measure in all things to all citizens. To do so regardless of the factors mentioned would be inequality.
 The argument for the appellant was as follows:â€”At the time the Constitution of SaorstÃ¡t Ã‰ireann  came into force, and subsequently on the coming into operation of the present Constitution, the law of this country recognised as
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 a personal legal right the right of the father of an illegitimate child to its custody, inferior only to that of the mother, while alive, and after her death superior to that of any other persons, such as the mother's relatives, and that this legal right was founded upon a judicial recognition of a preexisting natural right: that the Adoption Act, 1952, in its provisions as to those whose consent is necessary before an adoption order can be made, and as to those who are entitled to be heard on an application for an adoption order, has no regard to this legal right of the natural father: that this amounts to unfair discrimination and is therefore repugnant to the Article in question: that while the Article by its terms refers only to citizens it recognises the personal right to equality before the law of citizens by virtue of the fact that they are human persons and that as non-citizens share with citizens a common humanity they therefore share their constitutional rights.
 Legal rights, unless guaranteed by the Constitution, may be adversely affected or completely taken away by legislation. It was, nevertheless, submitted that such legislation, if it discriminates unfairly against a particular class of citizens, would be invalid having regard to the provisions of the Article in question.
 In support of the first branch of this submission counsel for the appellant relied on  Reg. v. Nash (1); In re Crowe(2);In re Kerr(3); In re Hyndman(4); and In re Connor(5),and submitted that these cases established that a natural father had the personal legal right for which they contended. The Court is not satisfied that these cases do establish that the natural father has any such legal right; and in so far as counsel's submission is based upon this proposition it is not, in the opinion of the Court, well founded.
 Over and above this the appellant argues as follows:â€” that under the provisions of s. 14, sub-s. 1, of the Act, when there is question of a child's adoption no consent is required from its natural father; that under the provisions of s. 16, sub-s. 1, he is not as such natural father entitled to be heard on the application for an adoption order; that in contrast, consent to adoption is required from the mother, the guardian, and any person having charge of or control over the child and that the several persons mentioned in s. 16, sub-s. 1, are entitled to be heard on the application for adoption: that these provisions discriminate against natural fathers on the ground of sex because rights are given to the  (1) 10 Q. B. D. 454.

 (2) 17 I. L. T. R. 72.

 (3) 22 L. R. Ir. 642 and 24 L. R. Ir. 59.

 (4) 39 I. L. T. R. 191.

 (5) [1919] I. R. 361.
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 mother which are denied to the father and on the ground of paternity because rights are given to persons, who may be more distant relations of the child or even strangers in blood, which are denied to natural fathers.
 Under the provisions of these sections of the Act certain persons are given rights and all other persons are excluded. Whether or not the natural father is excluded depends upon the circumstance whether or not he comes within the description of a person who is given a right, and he may or may not come within some such description. If he is in fact excluded it is because in common with other blood relations and strangers he happens not to come within any such description. There is no discrimination against the natural father as such. The question remains whether there is any unfair discrimination in giving the rights in question to the persons described and denying them to others.
 In the opinion of the Court each of the persons described as having rights under s. 14, sub-s. 1, and s. 16, sub-s. 1, can be regarded as having, or capable of having, in relation to the adoption of a child a moral capacity or social function which differentiates him from persons who are not given such rights. When it is considered that an illegitimate child may be begotten by an act of rape, by a callous seduction or by an act of casual commerce by a man with a woman, as well as by the association of a man with a woman in making a common home without marriage in circumstances approximating to those of married life, and that, except in the latter instance, it is rare for a natural father to take any interest in his offspring, it is not difficult to appreciate the difference in moral capacity and social function between the natural father and the several persons described in the sub-sections in question. In presenting their argument under this head counsel for the appellant have undertaken the onus of showing that in denying to the natural father certain rights conferred upon others s. 14, sub-s. 1, and s. 16, sub-s. 1, of the Act are invalid having regard to Article 40 of the Constitution. In the opinion of the Court they have failed to discharge that onus.
 In so far as this Article has been invoked to show that the Act purports to permit an unconstitutional discrimination between children in relation to adoption it is to be noted that the Act does not confer a right of adoption on any child, nor does it permit any child to be the moving party in respect of its own adoption. The restriction as to the class of children who may be the subject of adoption orders is a restriction imposed upon the Adoption Board and this restriction in no way impinges upon the provision of Article 40, section 1.
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 The fact that under the Adoption Act, 1952, an illegitimate child or an orphan may be the subject of an adoption cannot be construed as a discrimination against such child. Article 42, section 5, of the Constitution, while dealing with the case of failure in duty on the part of parents towards the children, speaks of "the natural and imprescriptible rights of the child." Those "natural and imprescriptible rights" cannot be said to be acknowledged by the Constitution as residing only in legitimate children any more than it can be said that the guarantee in section 4 of the Article as to the provision of free primary education excludes illegitimate children. While it is not necessary to explore the full extent of "the natural and imprescriptible rights of the child" they include the right to "religious and moral, intellectual, physical and social education." An illegitimate child has the same natural rights as a legitimate child though not necessarily the same legal rights. Legal rights as distinct from natural rights are determined by the law for the time being in force in the State. While the law cannot under the Constitution seek to deprive the illegitimate child of those natural rights guaranteed by the Constitution it can, as in the Adoption Act, 1952, secure for the illegitimate child legal rights similar to those possessed by legitimate children. It provides opportunities for illegitimate children and orphans to secure the advantages of family life. The Act does not infringe any natural right of an illegitimate child. On the contrary, its purpose and effect is to redress the inequalities imposed by circumstances on orphans and illegitimate children.
 It was also submitted on behalf of the appellant that the provisions of the Adoption Act, 1952, violate the guarantees contained in Article 40, section 3, 1, of the Constitution. That section reads:â€”"The State guarantees in its laws to respect, and, so far as practicable, by its laws to defend and vindicate the personal rights of the citizen." The Constitution does not set out in whole what are the rights of the citizen which are encompassed in this guarantee and, while some of them are indicated in sub-section 2 of section 3, it was pointed out in the judgment of this Court in  Ryan v.The Attorney General (1) that the personal rights guaranteed are not exhausted by those enumerated in sub-section 2. It is, however, abundantly clear that the rights referred to in section 3 of Article 40 are those which may be called the natural personal rights and the very words of sub-section 1, by the reference therein to "laws," exclude such rights as are dependent only upon law. Sub-section 3 cannot therefore in any sense be read as a constitutional guarantee of  (1) [1965] I. R. 294.
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 personal rights which were simply the creation of the law and in existence on the date of coming into operation of the Constitution. For the reasons already indicated earlier in this judgment, in so far as a father has rights in respect of his natural child which were the creation of law, judge-made or legislative, they were of their nature susceptible to legislative change and if the Adoption Act, 1952, has effected such change it does not infringe the guarantee contained in section 3 of Article 40. It has not been shown to the satisfaction of this Court that the father of an illegitimate child has any natural right, as distinct from legal rights, to either the custody or society of that child and the Court has not been satisfied that any such right has ever been recognised as part of the natural law. If an illegitimate child has a natural right to look to his father for support that would impose a duty on the father but it would not of itself confer any right upon the father. The appellant has therefore failed to establish that any personal right he may have guaranteed to him by Article 40, section 3, of the Constitution has been in any way violated by the Adoption Act of 1952.
 The provisions of the Adoption Act, 1952, do not purport to deal with the legal position of the father and mother of an illegitimate child and their respective claims where questions of custody are concerned apart from legal adoption and the Court does not find it necessary to consider the position in such a case.
 The appellant next claimed relief under the provisions of Article 41 of the Constitution. It was submitted on his behalf that the Adoption Act, 1952, was invalid having regard to the provisions of this Article in that it violates the constitutional guarantees to protect the family in its constitution and authority and purports to render alienable what are referred to in the Constitution as "the inalienable and imprescriptible rights" of the family, rights which in the words of Article 41, section 1, are "antecedent and superior to all positive law." It is quite clear from the provisions of Article 41, and in particular section 3 thereof, that the family referred to in this Article is the family which is founded on the institution of marriage and, in the context of the Article, marriage means valid marriage under the law for the time being in force in the State. While it is quite true that unmarried persons cohabiting together and the children of their union may often be referred to as a family and have many, if not all, of the outward appearances of a family, and may indeed for the purposes of a particular law be regarded as such, nevertheless so far as Article 41 is concerned the
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 guarantees therein contained are confined to families based upon marriage. This, in the opinion of the Court, is of itself sufficient to render the appellant's submissions in respect of this Article of the Constitution unsustainable and the Article avails him nothing.
 For the same reason the mother of an illegitimate child does not come within the ambit of Articles 41 and 42 of the Constitution. Her natural right to the custody and care of her child, and such other natural personal rights as she may have (and this Court does not in this case find it necessary to pronounce upon the extent of such rights), fall to be protected under Article 40, section 3, and are not affected by Article 41 or Article 42 of the Constitution. There is no provision in Article 40 which prohibits or restricts the surrender, abdication, or transfer of any of the rights guaranteed in that Article by the person entitled to them. The Court therefore rejects the submission that the Adoption Act, 1952, is invalid in as much as it permits the mother of an illegitimate child to consent to the legal adoption of her child, and lose, under the provision of s. 24 (b) of the Act, all parental rights and be freed from all parental duties in respect of the child.
 Lastly, the appellant sought to invoke Article 42, section 1, of the Constitution. Article 42 is the Article which deals with education. Section 1 is in the following terms:â€”"The State acknowledges that the primary and natural educator of the child is the Family and guarantees to respect the inalienable right and duty of parents to provide, according to their means, for the religious and moral, intellectual, physical and social education of their children." The appellant submits that the Adoption Act, 1952, has infringed his inalienable right as a parent to provide in these respects for his child the subject-matter of these proceedings. It is the opinion of this Court that the parent referred to in Article 42, section 1, is a parent of a family founded upon marriage and this of itself disqualifies the appellant as a parent within the meaning of that term in Article 42, section 1. The appellant's case therefore can find no support in this section. It follows that it is unnecessary to consider what might be the effect of the provisions of section 5 of Article 42 upon the circumstances of the appellant's case so far as the appellant is himself concerned.
 It was also suggested that the Adoption Act, 1952, by permitting the adoption of a child by the parents of an existing family and by enacting that the child shall be considered as one born to them in lawful wedlock, with the property rights and the other legal rights of such a child,
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Supreme Court.
 in some way infringes the provisions of Article 41 of the Constitution by encroaching upon the guaranteed rights of that family and its members. The Court rejects that submission. The adoption of a child by the parents of a family in no way diminishes for the other members of that family the rights guaranteed by the Constitution. Rights of succession, rights to compensation for the death of a parent and such matters may properly be the subject of legislation and the extension of such legal rights by legislation to benefit an adopted child does not encroach upon any of the inalienable and imprescriptible rights guaranteed by the Constitution to the family or its members or upon the natural and imprescriptible rights of children referred to in section 5 of Article 42.
 The High Court judgments rested in part upon the fact that the appellant is not a citizen of Ireland. This Court expressly reserves for another and more appropriate case consideration of the effect of non-citizenship upon the interpretation of the Articles in question and also the right of a non-citizen to challenge the validity of an Act of the Oireachtas having regard to the provisions of the Constitution. The opinion which the Court has pronounced upon these Articles is not dependent upon or affected by the fact that the appellant is not a citizen of Ireland or by the fact that the Attorney General through his counsel informed this Court that he did not wish to submit in this case that the rights, if any, of the appellant under the Articles in question were any the less by reason of the fact that he was not a citizen of Ireland.
 For the reasons stated the Court is of opinion that the appellant's appeal should be dismissed.
 Solicitors for the appellant: John P. Redmond & Co.
 Solicitor for An Bord UchtÃ¡la and the Attorney General:The Chief State Solicitor.
 L. J. W.
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