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Criminal law - Evidence - Admissibility - Search warrant - Error - Premisesincorrectly described in warrant - Evidence obtained on foot of faulty warrant- Dublin Police Act, 1842 (5 & 6 Vict., c. 24), s. 54 - Constitution of Ireland,Art. 40, para 5.
G. O'B. was convicted of housebreaking and stealing and P. O'B. of housebreaking and receiving certain articles of clothing which were identified by their owners at the trial and which had been found in the course of a search by members of the Garda SÃochÃ¡na of the dwelling-house, No. 118, Captain's Road, where the two accused lived. A search warrant issued pursuant to the Dublin Police Act, 1842, s. 54, in respect of these premises, but by some mistake the premises were described in the warrant, not as "118 Captain's Road, Crumlin,"but as "118 Cashel Road, Crumlin." There was no question of deliberate alteration of the warrant and it was not clear whether the garda sergeant noticed the mistake before searching the premises. A certificate for leave to appeal to the Court of Criminal Appeal having been refused by the trial judge, the accused applied to the Court of Criminal Appeal for leave to appeal against their convictions and sentences on the grounds, inter alia, that most of the evidence supporting the convictions consisted in the production of property found at 118 Captain's Road, possession of which had been taken by the guards without a valid search warrant, and that such evidence was obtained in violation of Art. 40, 5, of the Constitution of Ireland, and was therefore inadmissible. The Court of Criminal Appeal (Maguire C.J., McLoughlin and Teevan JJ.) dismissed the applications but granted a certificate, pursuant to the provisions of s. 29 of the Courts of Justice Act, 1924, that the decision involved a point of law of exceptional public importance and that it was desirable in the public interest that an appeal should be taken to the Supreme Court. The point of law was certified as that set out in grounds 5 and 6 of the notice of application for leave to appeal which have been summarised above. On appeal to the Supreme Court it was
Held by the Supreme Court ( Ã“ DÃ¡laigh  C.J., Lavery, Kingsmill Moore, Walsh and Budd JJ.), dismissing the appeal, that the evidence should not be excluded.
 Per Kingsmill Moore J. (with whose judgment Lavery and Budd JJ. agreed):"The mistake [in the search warrant] was a pure oversight and it has not been shown that the oversight was noticed by anyone before the premises were searched. I can find no evidence of deliberate treachery, imposition, deceit or illegality; no policy to disregard the provisions of the Constitution or to conduct searches without a warrant; nothing except the existence of an unintentional and accidental illegality to set against the public interest of having crime detected and punished. Assuming that the Judge had a discretion to exclude or receive evidence of what was discovered in the course of the search because the search was illegal, I am of opinion that such discretion was rightly exercised in receiving the evidence . . .
 Mr. Justice Walsh, in the judgment which he is about to deliver, is of opinion that where evidence has been obtained by the State or its agents as a result of a deliberate and conscious violation of the constitutional (as opposed to the common law) rights of an accused person it should be excluded save where there are 'extraordinary excusing circumstances,' and mentions as such circumstances the need to prevent an imminent destruction of vital evidence or rescue of a person in peril, and the seizure of evidence obtained in the course of and incidental to a lawful arrest even though the premises on which the arrest is made have been entered without a search warrant. I agree that where there has been such a deliberate and conscious violation of constitutional rights by the State or its agents evidence obtained by such violation should in  (1) Before Maguire C.J. McLoughlin and Teevan JJ.
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 general be excluded, and I agree that there may be certain 'extraordinary excusing circumstances' which may warrant its admission. I would prefer, however, not to attempt to enumerate such circumstances by anticipation. The facts of individual cases vary so widely that any hard and fast rules of a general nature seem to me dangerous and I would again leave the exclusion or non-exclusion to the discretion of the trial judge . . . This case is not one of deliberate and conscious violation, but of a purely accidental and unintentional infringement of the Constitution. In such cases, as Mr. Justice Walsh indicates, the evidence normally should not be excluded."

Criminal Appeal.
 On the 28th October, 1960, in the Dublin Circuit Court, Gerald O'Brien was convicted, inter alia, of the larceny of certain articles of clothing, contrary to s. 2 of the Larceny Act, 1916, and Patrick O'Brien was convicted, inter alia,of receiving the stolen property, contrary to s. 33, sub-s. 1, of the Larceny Act, 1916. All the articles were found in the course of a search of the premises, 118 Captain's Road, Crumlin, where the applicants, who were brothers, resided with their father. Detective Sergeant Healy had sworn an information that he had reason to suspect that the articles were to be found in these premises, and on such an information a search warrant in respect of these premises issued pursuant to the Dublin Police Act, 1842, s. 54, and was duly signed by District Justice Farrell. By some error the premises in respect of which the warrant was issued were described in the warrant not as "118 Captain's Road, Crumlin," but as "118 Cashel Road, Crumlin." There was no question of chicanery or deliberate alteration and it appeared that the error was accidental. In the circumstances the guards had no valid search warrant authorising them to search the premises, 118 Captain's Road. The trial Judge (Judge Conroy) having refused an application for leave to appeal, the applicants applied to the Court of Criminal Appeal for leave to appeal. On the 17th January, 1961, the Court of Criminal Appeal refused the applications of both Gerald O'Brien and Patrick O'Brien for leave to appeal against their convictions and sentences, but granted a certificate pursuant to s. 29 of the Courts of Justice Act, 1924, certifying that the decision involved a point of law of exceptional public importance, namely:â€”
 "5. That the main bulk of the evidence . . . on which the accused was convicted rested on the production in Court of property found in the house 118 Captain's Road, Crumlin, Dublin, and which had been taken possession of there by members of the Garda SÃochÃ¡na while the said members of the Garda SÃochÃ¡na were not in possession of a valid warrant required by law authorising the search of said house and the taking possession of the said property by the said members of the Garda SÃochÃ¡na.
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 6. That the main body of the evidence put forward against the accused . . . was obtained in direct violation of Article 40, Sect. 5, of Bunreacht na hÃ‰;ireann  in that the house at 118 Captain's Road, Crumlin, in the City of Dublin, was forcibly entered otherwise than in accordance with law and property taken from there and put in evidence to support a conviction.
P. A. O SÃochÃ¡in S.C.,  and L. Meagher  for the applicants.
Niall McCarthy S.C.  and A. J. Hederman  for the Attorney General.
 Counsel for the Attorney General were not called upon to argue.
 The argument was substantially the same as the argument in the Supreme Court, reported post.
 The judgment of the Court was delivered by Maguire C.J.:â€”

Maguire C.J. :â€”
 In this case Gardai, having arrested the applicants and having ascertained where they resided, sought a warrant to search No. 118 Captain's Road. By mistake a warrant was granted in respect of No. 118 Cashel Road. In purported exercise of their authority under this warrant the Gardai searched No. 118 Captain's Road. They found a number of articles which were subsequently offered in evidence at the trial. Objection was taken to the admission of this evidence on the grounds that the search warrant did not authorise the Gardai to search 118 Captain's Road. Being obtained without a warrant, it was submitted, the evidence having been illegally obtained was inadmissible. This objection was overruled. The evidence was admitted. The applicants having been convicted, an application was made for a certificate that the case was fit for appeal on a single ground, namely, that evidence which was inadmissible had been admitted. A certificate was refused. There are a number of grounds in the application for leave to appeal in addition to this ground.
 Mr. O SÃochÃ¡in asked permission to add a further ground, that charges of breaking with intent should not have gone to jury, on the ground that the evidence could only support a charge of intent to obtain money by false pretences. This Court refused to add this ground. Another ground which was
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 argued by Mr. O SÃochÃ¡in was that the number of charges brought against the applicant were an embarrassment and that there was an unreasonable multiplicity of charges. This point was not taken at the trial, but this Court has allowed it to be argued and given full consideration to it and has decided that it is unsustainable. There was nothing unreasonable in the number of charges brought. They were all interconnected and sprang from the same set of incidents. Furthermore when it went to the jury the number was reduced by direction to five. The point should, moreover, have been raised at the opening of the trial when the Judge in exercise of his discretion could have directed that the trial on some of the charges should be postponed.
 The main and serious ground argued is that the admission of evidence obtained by the Gardai when they searched the house was improper. We have formed an opinion and do not consider it necessary to call upon the Attorney General. The question was fully discussed in a recent High Court case. In that case,  The People (Attorney General) and O'Brien v.McGrath (1), the submissions now made by Mr. O SÃochÃ¡in were considered. In that case the Court took the same view as that taken in  Kuruma v. The Queen (2). It was there stated (at p. 203) that "the test to be applied," both in civil and in criminal cases, "in considering whether evidence is admissible is whether it is relevant to the matters in issue. If it is, it is admissible and the Court is not concerned with how the evidence was obtained." The Court was in no doubt as to this and did not call upon counsel for the Crown to answer the argument on behalf of the appellant. The decision may not carry the same weight as if it were a House of Lords decision. A different view is taken in America and Scotland. Mr. O SÃochÃ¡in points out that the view for which he is contending has found approval in the Supreme Court of the United States. For this it has come in for much criticism. Wigmore in his book on evidence disapproves of the decision.
 We have been referred to a number of cases in the Scottish Courts where it was held that evidence illegally obtained is inadmissible. These authorities are referred to in  Kuruma v.The Queen (2). They are referred to in the judgment of Goddard L.J. I quote from p. 204 of that judgment:â€”"If, for instance, some admission of some piece of evidence, e.g., a document, had been obtained from a defendant by a trick, no doubt the judge might properly rule it out. It was this discretion that lay at the root of the ruling of Lord Guthrie in  H.M. Advocate v. Turnbull (3). Mr. O SÃochÃ¡in says that  (1) 99 I. L. T. R. 59.

 (2) [1955] A. C. 197.

 (3) 1951 S. C. (J.) 96.
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 the view of Goddard L.J. of these judgments is fundamentally wrong and that in fact they support the prima facie principle that evidence illegally obtained is inadmissible unless the method of obtaining the evidence can be excused or condoned.
 This Court takes the view that the principle which emerges from these cases is that the approach should be the other way round-you begin with admissibility and consider whether there should be exclusion upon some particular ground. This Court failed to get from Mr. O SÃochÃ¡in a clear statement of the principle upon which he based his contention.
 He did, however, suggest that evidence may be excluded if it has been unfairly obtained or is unduly prejudicial to the accused. It may be that where evidence is obtained by a trick the Court has a discretion to exclude it. Possibly a trial judge might apply the principle applied in  Christie's Case (1) and exclude evidence where its evidential value was low and prejudicial value high. This, however, is not the caes here. The view of Davitt P., McLoughlin and Murnaghan JJ., with which this Court agrees, is that the sole test is that stated in Kuruma's Case (2). If relevant, no matter how obtained, the evidence is admissible. We can see no difference between this case and the case where, as a result of information contained in a statement made by an accused under such circumstances as to render it inadmissible, evidence is discovered. Such evidence is clearly admissible. There is no difference between that case and this in principle. Here it was mere error or misdescription of the address of the premises to be searched which led to the illegality. This Court is of the view that the principles laid down in  McGrath's Case (3) apply.
 The application for leave to appeal must be refused.

 From the above judgment the applicants appealed to the Supreme Court (4) pursuant to a certificate granted under s. 29 of the Courts of Justice Act, 1924.
P. A. O SÃochÃ¡in S.C.  and L. Meagher  for the appellants:â€”
 It is submitted that evidence discovered in the course of, or as a result of, any illegality, however slight, or even in the course of, or as a result of, any irregularity, should not be admissible. Alternatively, an illegality in obtaining evidence, although not necessarily fatal to its admission, must be one that can be excused or condoned by reason of urgency or for some other good reason, and where there is no such excuse the evidence ought not to be admitted. If the method of  (1) [1914] A. C. 545.

 (2) [1955] A. C. 197.

 (3) 99 I. L. T. R. 59.

 (4) Lavery, Kingsmill Moore,  Ã“ DÃ¡laigh , Budd and Walsh JJ.
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 obtaining evidence employed contravenes a constitutional right it ought not to be admitted in any circumstances. Evidence not rendered absolutely inadmissible as a result of the method by which it was obtained might be admitted at the discretion of the trial judge in each case.
 In this case the evidence as to the articles of clothing found on the premises, 118 Captain's Road, should not have been admitted on the grounds that the search warrant did not authorise the Gardai to enter and search these premises; consequently, such entry and search, being made without a warrant, was illegal and the evidence obtained as a result of such entry and search was evidence illegally obtained and was inadmissible, there being no excusing circumstances. [They referred to  The People (Attorney General) and O'Brien v.McGrath (1);  The People (Attorney General) v. Lawlor (2); Lawrie v. Muir (3);  Noor Mohamed v. The King (4);  H.M. Advocate v. McGuigan (5);  M'Govern v. H.M. Advocate (6); H.M. Advocate v. Turnbull (7);  Adair v. M'Garry (8); Dillon v. O'Brien and Davis (9); Gabbett's Criminal Law (1843 ed.), vol. 2, at p. 156 and Stephen's Criminal Law, vol. 1, at p. 190.]
Niall McCarthy S.C.  (with him A. J. Hederman ) for the Attorney General:â€”
 It is submitted that facts discovered as a result of the adoption of any means, however illegal, could be given in evidence. The Attorney General, however, has given explicit instructions that he does not wish to argue that evidence obtained as a result of gross personal violence or methods which offend against the essential dignity of the human person could be received.
 It is further submitted that if the evidence adduced is relevant to the matter in issue it is admissible and it should not be excluded merely because it was obtained by illegal means. In this case the evidence adduced by the Gardai is relevant to the issues and should be admitted notwithstanding the fact that it was obtained as a result of an entry into premises made on foot of an erroneous warrant. [They referred to  Kuruma v. The Queen (10);  H.M. Advocate v.Hepper (11);  R. v. Barker (12);  Harris v. Director of Public Prosecutions (13);  Adair v. M'Garry (8);  Lawrie v. Muir (3);  (1) 99 I. L. T. R. 59.

 (2) [1955-56] Ir. Jur. Rep. 38.

 (3) 1950 S. C. (J.) 19.

 (4) [1949] A. C. 182.

 (5) 1936 S.C. (J.) 16.

(6) 1950 S. C. (J.) 33.

 (7) 1951 S. C. (J.) 96.

 (8) 1933 S. C. (J.) 72.

 (9) 20 L. R. Ir. 300.

 (10) [1955] A. C. 197.

 (11) 1958 S. C. (J.) 39.

 (12) [1941] 2 K. B. 381.

 (13) [1952] A. C. 694.
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People v. Cahan (1);  The People (Attorney-General) v. Lawlor (2);  Attorney-General v. O'Shea (3);  Elias v. Pasmore (4); Fairley v. Fishmongers of London (5);  The People (Attorney-General)v. Kirwan (6); Nunn & Walsh, Justice of the Peace, 2nd ed., vol. 1, at p. 250; 72 L. Q. R. 209].
P. A. O SÃochÃ¡in S.C.  in reply.
 At the conclusion of the arguments Mr. Justice Lavery stated that the Court was of opinion that the appeal should be dismissed and that the Court at a later date would give reasons for so deciding.
Cur. adv. vult.
 On the 14th December, 1964, the Court ( Ã“ DÃ¡laigh  C.J., Lavery, Kingsmill Moore, Walsh and Budd JJ.) gave its reasons for the decision:â€”


Ã“DÃ¡laigh  C.J. :â€”

14 Dec. 


 I have read and I agree with the judgment about to be delivered by Mr. Justice Walsh.

Lavery J. :â€”
 I have had an opportunity of reading and considering the judgment which Mr. Justice Kingsmill Moore is about to deliver. I agree with it.
 I feel it necessary to say that in my opinion this is not a suitable case in which to consider the serious question of the admissibility of evidence obtained by illegal means.
 If a judge were to hold inadmissible the evidence in question in this case, or in any comparable case, his ruling would, in my opinion, be wrong to the point of absurdity and would bring the administration of the law into well-deserved contempt.

Kingsmill Moore J. :â€”
 The accused, Gerald O'Brien, has been found guilty of stealing, and the accused, Patrick O'Brien, of receiving, certain articles of clothing the property of Brian Heron: Patrick has also been found guilty of receiving other articles of clothing the property of Hugh George Livingstone.
 All the articles were found in the course of a search by the Guards of the house, 118 Captain's Road, where the two  (1) 282 P. 2d. 905.

 (2) [1955-56] Ir. Jur. Rep. 38.

 (3) [1931] I. R. 713.

 (4) [1934] 2 K. B. 164.

 (5) 1951 S. C. (J.) 14.

 (6) [1943] I. R. 279.
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 accused lived, and were subsequently identified in Court by their respective owners. The Guards, as it turned out, had no valid search warrant authorising them to search these premises. Detective Sergeant Healy had sworn an information that he had reason to suspect that certain articles stolen or unlawfully obtained were lodged at 118 Captain's Road, and on such an information a search warrant could lawfully be issued in respect of these premises under the Dublin Police Act, 1842, sect. 54. A warrant was accordingly prepared in the form prescribed by that Act and was signed by District Justice Farrell, but by some mistake the premises in respect of which the warrant was issued were described not as "118 Captain's Road, Crumlin," but as "118 Cashel Road, Crumlin."There is a "Cashel Road" as well as a "Captain's Road" in Crumlin and the error seems to have been a pure oversight arising from the similarity in sound of the names of the two roads. There is no question of chicanery or deliberate alteration, and it is not clear whether Sergeant Healy noticed the mistake before he searched the premises. Nevertheless the search of the premises must be treated as a search unauthorised by any warrant and involving, on the most favourable view, a tortious, if unintentional, trespass for which the trespassers would be liable to be sued. It was suggested that the action of the Guards might amount to forcible entry, the presence of two Guards amounting to the necessary show of force, but this was not pressed nor does there seem to have been any evidence given to justify a charge of this nature.
 The accused applied to the Court of Criminal Appeal for leave to appeal against their convictions on various grounds, of which it is only necessary to note two, namely, that the bulk of the evidence supporting the convictions consisted in the production of property found in 118 Captain's Road possession of which had been taken by the Guards without a search warrant authorising them to do so; and that such evidence was obtained in violation of Article 40, 5, of the Constitution (which provides that the dwelling of every citizen is inviolable and shall not be forcibly entered save in accordance with law).
 The Court of Criminal Appeal dismissed the applications of the accused but certified, under s. 29 of the Courts of Justice Act, 1924, that their decision involved a point of law of exceptional public importance and that it was desirable in the public interest that an appeal should be taken to the Supreme Court. The point of law was certified as that set out in grounds 5 and 6 of the original notice for leave to appeal, the grounds which I have summarised above. The
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 legal issue may be still further condensed. Is evidence procured by the Guards in the course of, and as a result of, a domiciliary search, unauthorised by a search warrant, admissible in subsequent criminal proceedings? The argument covered a wider field and embraced the whole question as to how far evidence was admissible which had been obtained by irregular or illegal means, whether by State functionaries or private persons. Somewhat extreme positions were canvassed. On the one hand, it was submitted that facts discovered as a result of the adoption of any means, however illegal, could be given in evidence. If this were to be the law, facts discovered as a result of the torture of the prisoner, or the torture of his wife before his eyes, could be given in evidence at his trial. A confession so elicited, not being voluntary, could not be proved; but the information contained in the confession could be used by the police authorities to discover and produce incriminating evidence. There seems to be as yet no authority in English or Irish law to refute such a contention, however revolting and perilous it may seem, but Mr. McCarthy acting on the instructions of the Attorney General, said that he did not wish to argue that evidence obtained as a result of gross personal violence or methods which offended against the essential dignity of the human person could be received. To countenance the use of evidence extracted or discovered by gross personal violence would, in my opinion, involve the State in moral defilement. On the other hand, it was at first contended by Mr. O SÃochÃ¡in that if the evidential facts were discovered in the course of, or as a result of, any illegality, however slight, or even in the course of, or as a result of, any irregularity, they could not be proved in Court proceedings. Such a rule would exclude evidence of a murder discovered by a man engaged in poaching; even, if confined to illegalities or irregularities committed by the police or State authorities, it might exclude vital evidence where but a slight and immaterial illegality was involved. So stated the principle is clearly too wide and would place unreasonable obstacles in the way of discovering and punishing criminal activities.
 There would appear to be no Irish decision on the question binding on this Court, though there are decisions of lower Courts to which we were referred. We were also referred to English, Scottish and United States decisions, which exhibit a great diversity of views between the Courts of these countries. As the question has been referred to us as a matter of exceptional public importance, and is of first instance in this Court, consideration may properly be given to the opinions expressed in Courts of other jurisdictions administering a similar common law, though ultimately our decision must rest on our own view of the principles involved.
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 English law, at all events until recently, was uncompromising and admitted all relevant evidence not excluded by any of the recognised rules of evidence, even if the facts sought to be proved had been ascertained illegally. Thus, though confessions which were extorted by fear or induced by promises by a person in authority could not be proved, yet evidence procured as a result of what was said in such a confession was admissible:  R. v. Warickshall (1);  R. v.Barker (2). In  Jones v. Owens (3) an illegal search of the person of the accused revealed in his pockets a number of salmon smolts and this evidence was admitted on a charge of illegal fishing, Mellor J. stating broadly that "it would be a dangerous obstacle to the administration of justice if we were to hold, because evidence was obtained by illegal means, it could not be used against a party charged with an offence." In R. v. Leatham (4) Crompton J., admitting secondary evidence of a document the production of the original of which was withheld on grounds of privilege, said:â€”"It matters not how you get it; if you steal it even, it would be admissible."Other English cases exemplify the same rule. I forbear to cite them as the matter has recently received full consideration in the Privy Council in the case of  Kuruma v. The Queen (5).Kuruma had been searched illegally and two cartridges were found on him. He was convicted of being in unlawful possession of ammunition, an offence which, at the time and place of the search, involved the penalty of death, and he was sentenced to death. He appealed to the Privy Council on the ground that evidence obtained by an illegal search was inadmissible. The Privy Council held it to be admissible. Lord Goddard, giving the judgment of the Privy Council, said, at p. 203:â€”"In their Lordships' opinion the test to be applied in considering whether evidence is admissible is whether it is relevant to the matters at issue. If it is, it is admissible and the Court is not concerned with how the evidence was obtained. While this proposition may not have been stated in so many words in any English case there are decisions which support it, and in their Lordships' opinion it is plainly right in principle." (Lord Goddard's words, though cast in a general form, must of course, be read secundum materiam subjectam and as meaning that if the evidence is relevant it is not made inadmissible solely on the ground that it was obtained by illegal means. Evidence is relevant if it is logically probative: it is admissible if it is legally receivable. The rules of evidence exclude from admission many facts  (1) (1783) 1 Leach 263.

 (2) [1941] 2 K. B. 381, at p. 384.

 (3) 34 J. P. 759.

 (4) 8 Cox C. C. 498.

 (5) [1955] A. C. 197.
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 which are logically relevant to the issues, and I do not interpret Lord Goddard's words as in any way intended to cut down such established rules). Lord Goddard continues at p. 204:â€”"No doubt in a criminal case the judge always has a discretion to disallow evidence if the strict rules of admissibility would operate unfairly against the accused. This was emphasised in the case before this Board of  Noor Mohamed v. The King (1) and in the recent case in the House of Lords,  Harris v. Director of Public Prosecutions (2). If, for instance, some admission of some piece of evidence, e.g., a document, had been obtained from a defendant by a trick, no doubt the judge might properly rule it out." He then refers to a number of Scottish cases in which the judges considered the question whether the illegal action of the police could be excused, and concludes:â€”"In their Lordships' opinion, when it is a question of the admission of evidence strictly it is not whether the method by which it was obtained is tortious but excusable but whether what has been obtained is relevant to the issue being tried."
 The Scottish Courts have examined the question in a number of cases and have arrived at a different conclusion from the Courts in England. In the older Scottish cases and works of authority the rule seems to have been that evidence was admissible even if obtained by an illegality. In  Crook v. Duncan (3) the Lord Justice-Clerk said:â€”"I do not enter into the question of whether the actions of the deputy chief constable were legal or illegal. It is sufficient for this case to say that the evidence so obtained was perfectly competent as against the accused." In  Adair v.M'Garry (4) a full bench, with one dissentient, decided that at common law the police were entitled to take the fingerprints of a person apprehended on a criminal charge but not yet committed to prison; and the question whether, if the prints had been obtained illegally, they could be given in evidence, did not arise. Lord Morison, however, said (at p. 90):â€”"I am also unable to hold that, if finger-prints have been obtained without a warrant where a warrant should have been obtained, they are thereby inadmissible as evidence."
 In  H.M. Advocate v. M'Guigan (5) a man was arrested and charged with murder, rape and theft. Within a couple of hours of his arrest the police searched without warrant a tent where the accused lived with his mother and stepfather, and seized various articles. The Lord Justice-Clerk held that the action of the police was legal, but added:â€”"Even if I thought otherwise, and that the police had acted irregularly,  (1) [1949] A. C. 182, at pp. 191-2.

 (2) [1952] A. C. 694, 707.

 (3) 1 Fraser (J.) 50.

 (4) 1933 S. C. (J.) 72.

 (5) 1936 S. C. (J.) 16.
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 it would not in the least follow that the evidence proposed to be led would be inadmissible. An irregularity in the obtaining of evidence does not necessarily make that evidence inadmissible . . . Rules as to search and warrant must, no doubt, be strictly observed and never lightly departed from; but, on the other hand, they must always be reasonably interpreted in the light of the circumstances of the particular case."
Lawrie v. Muir (1) carried the matter further. The keeper of a dairy had been convicted of the offence of using, for the sale of her milk, bottles belonging to another person, in contravention of a statutory order. The bottles had been discovered by two inspectors who had been allowed by the accused to inspect her premises on the production of warrant cards issued by the Scottish Milk Marketing Board. The inspectors believed that their warrant cards authorised them to make a search of the premises and acted in good faith, but in fact the warrant cards conferred no such right and the consent to the search was obtained by misrepresentation. It was held by a full Court of seven judges that the evidence of the inspectors should have been excluded and the conviction was quashed. The judgment of the Court was delivered by the Lord Justice-General, and contains the fullest exposition of what I may call the present approach of the Scottish Courts. He says, at p. 26:â€”"From the standpoint of principle it seems to me that the law must strive to reconcile two highly important interests which are liable to come into conflictâ€” (a) the interest of the citizen to be protected from illegal or irregular invasions of his liberties by the authorities, and (b)the interest of the State to secure that evidence bearing upon the commission of crime and necessary to enable justice to be done shall not be witheld from Courts of Law on any merely formal or technical ground. Neither of these objects can be insisted upon to the uttermost. The protection of the citizen is primarily protection for the innocent citizen against unwarranted, wrongful and perhaps high-handed interference, and the common sanction is an action of damages. The protection is not intended as a protection for the guilty citizen against the efforts of the public prosecutor to vindicate the law. On the other hand, the interest of the State cannot be magnified to the point of causing all the safeguards for the protection of the citizen to vanish, and of offering a positive inducement to the authorities to proceed by irregular methods. It is obvious that excessively rigid rules as to the exclusion of evidence bearing upon the commission of a crime might conceivably operate to the detriment and not the advantage of the accused, and might even lead to the conviction of the innocent; and extreme cases can easily be figured in which the  (1) 1950 S. C. (J.) 19.
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 exclusion of a vital piece of evidence from the knowledge of a jury because of some technical flaw in the conduct of the police would be an outrage upon common sense and a defiance of elementary justice. For these reasons, and in view of the expressions of judicial opinion to which I have referred, I find it quite impossible to affirm the appellant's extreme proposition. On the contrary, I adopt as a first approximation to the true rule the statement of Lord Justice-Clerk Aitchison that 'an irregularity in the obtaining of evidence does notnecessarily make that evidence inadmissible.'
 "It remains to consider the implications of the word 'necessarily' which I have italicised. By using this word and by proceeding to the sentence which follows, Lord Aitchison seems to me to have indicated that there was, in his view, no absolute rule and that the question was one of circumstances. I respectfully agree. It would greatly facilitate the task of Judges were it possible to imprison the principle within the framework of a simple and unqualified maxim, but I do not think that it is feasible to do so. I attach weight to the fact that the word used by Lord Chancellor Chelmsford and by Horridge J., when referring to the disregarding of an irregularity in the obtaining of evidence, was 'excuse.' Irregularities require to be excused, and infringements of the formalities of the law in relation to these matters are not lightly to be condoned. Whether any given irregularity ought to be excused depends upon the nature of the irregularity and the circumstances under which it was committed. In particular, the case may bring into play the discretionary principle of fairness to the accused which has been developed so fully in our law in relation to the admission in evidence of confessions or admissions by a person suspected or charged with crime. That principle would obviously require consideration in any case in which the departure from the strict procedure had been adopted deliberately with a view to securing the admission of evidence obtained by an unfair trick."
 In the same year was decided  M'Govern v. H.M. Advocate (1). A man suspected of safe-breaking, but not yet charged, while in a police station had scrapings taken by the police from under his nails without his consent being obtained. The scrapings proved to contain traces of an explosive such as could have been used to blow open the safe. Admittedly the police acted illegally in taking the scrapings. At the trial evidence was given of the taking of the scrapings and their contents, and the accused was convicted. The conviction was quashed on the ground that the evidence was illegally obtained. The Lord Justice-General, with whose judgment  (1) 1950 S. C. (J.) 33.
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 Lord Carmont and Lord Russell agreed, said, at p. 37:â€”". . . irregularities of this kind always require to be 'excused' or condoned, if they can be excused or condoned, whether by the existence of urgency, the relative triviality of the irregularity, or other circumstances. This is not a case where I feel disposed to 'excuse' the conduct of the police . . . I feel that there is no option but to quash this conviction because, unless the principles under which police investigations are carried out are adhered to with reasonable strictness, the anchor of the entire system for the protection of the public will very soon begin to drag."
 The subsequent Scottish cases add little to the principles laid down in  Lawrie v. Muir (1) but give examples of how those principles have been applied. In  Fairley v. Fishmongers of London (2) a search by two inspectors had discovered in a cold store a number of salmon, some of them unclean and others presumably taken during the close season. Possession of such salmon was an offence against ss. 20 and 21 of the Salmon Fisheries (Scotland) Act, 1868. The first inspector was employed by the Fishmongers Company. He could have obtained a search warrant under s. 26 of the Act but neglected to do so, relying on the supposed authority of the second inspector, who was an enforcement officer of the Ministry of Food and as such was entitled to search in the investigation of suspected offences against the food regulations but not in respect of offences against the Fisheries Act. The trial judges admitted the evidence of the two inspectors and found specially that they acted "in good faith in a mistaken belief in their powers," but stated a case for the High Court. The Lord Justice-General, with whose judgment Lord Carmont and Lord Keith concurred, held that the evidence had been rightly admitted. "I can find nothing," he said, "to suggest that any departure from the strict procedure was deliberately adopted with a view to securing the admission of evidence obtained by an unfair trick." He considered that in the circumstances the irregularity ought to be "excused."
 In  H.M. Advocate v. Turnbull (3) the police raided the offices of Turnbull, an accountant, acting under a warrant which authorised them to seize papers in connection with a charge of making a fraudulent income tax return on behalf of a named client. The police seized not only the file dealing with the affairs of the particular client, but also a number of other files dealing with other clients in respect of whom no charges had been preferred. All these seized papers were handed over to the Revenue authorities and, after prolonged investigations,  (1) 1950 S. C. (J.) 19.

 (2) 1951 S. C. (J.) 14.

 (3) 1951 S. C. (J.) 96.
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 charges based on the contents of the files were preferred in respect of four other clients. Lord Guthrie, the trial judge, held that the documents in respect of those four clients had been seized illegally, that this action was deliberate and could not be excused on any ground of urgency, and that the evidence of the documents must be excluded: ". . . to hold that evidence so obtained was admissible would . . . tend to nullify the protection afforded to a citizen by the requirement of a magistrate's warrant, and would offer a positive inducement to the authorities to proceed by irregular methods" (p. 103).
 With this ruling may be contrasted another ruling of the same Judge in  H.M. Advocate v. Hepper (1). Hepper was charged with theft of an attache case. It appeared that the police had visited his house in connection with another and unrelated matter and Hepper had allowed them to search his house in connection with that matter. In the course of the search the police came across the attache case and there were features about it which not unreasonably aroused a suspicion that it had been stolen. The police took it away and after further investigations Hepper was prosecuted for its theft. Lord Guthrie held that in the circumstances the action of the police was not irregular, but even if it was irregular the evidence was admissible "in view of the interest of society in the detection of crime" and because there was no breach of the principle of "fairness to the accused."
 Decisions in the United States depend chiefly on the provisions of the Fourth Amendment (the right to be secure in person, house, papers and effects against unreasonable search and seizures): the Fifth Amendment (no person to be compelled in any criminal case to be a witness against himself nor be deprived of life liberty or property without due process of law): and the Fourteenth Amendment (no State to deprive any person of life liberty or property without due process of law). In  Weeks v. United States (2) in the year 1914 the Supreme Court adopted for Federal Courts and officials the strict exclusionary principle and barred the use of evidence secured through an illegal search. In 1949 in  Wolf v. Colorado (3) the Supreme Court refused to hold that the exclusionary rule was, under the Fourteenth Amendment, binding on State courts and officials. The practice of State courts varied. But in  Mapp v. Ohio (4) the Supreme Court in 1961 reversed the ruling in  Wolf's Case (3) and held that by virtue of the Fourteenth Amendment this exclusionary rule was binding on State courts. The rule excluding evidence obtained by  (1) 1958 S. C. (J.) 39.

 (2) 232 U. S. 383.

 (3) 338 U. S. 25.

 (4) 29 L. W. 479.
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 unreasonable and illegal searches and seizures is now universally applicable. The Fifth Amendment has been applied strictly to exclude evidence obtained as a result of a confession induced by pressure.
 An interesting decision, in the same years as  Mapp's Case (1) was  Silverman v. U.S. (2) where the Supreme Court excluded evidence of conversations overheard by means of a microphone attached to a spike driven into a party wall, so as to make contact with a heating duct in the house where the conversations were going on. This was considered to be an impermissible invasion of privacy and a violation of the Fourth Amendment. Another remarkable case is  Fahy v.Connecticut (3) where the evidence against the prisoners was made conclusive by the production of a tin of paint and a paint brush discovered in the course of a search for which a search warrant had not been obtained. The conviction was set aside, despite complete confession by the accused.
 The question has also been approached on more general lines, and apart from the Constitution. Thus in  Olmstead v.United States (4) where the evidence had been obtained by tapping telephone wires, Holmes J., one of the dissentient minority who considered the evidence inadmissible, said:â€”"I think that, apart from the Constitution, the Government ought not to use evidence obtained, and only obtainable, by a criminal act. There is no body of precedents by which we are bound and which confines us to logical deduction from established rules. Therefore we must consider the two objects of desire, both of which we cannot have, and make up our minds which to choose. It is desirable that criminals should be detected and to that end that all available evidence should be used. It is also desirable that the Government should not itself foster and pay for other crimes, where they are the means by which the evidence is to be obtained . . . We have to choose, and for my part I think it a less evil that some criminals should escape than that the Government should play an ignoble part. For those who agree with me, no distinction can be taken between the Government as prosecutor and the Government as judge. If the existing code does not permit district attorneys to have a hand in such dirty business, it does not permit the judge to allow such iniquities to succeed."
 Similar views were expressed by Carroll C.J. in  Youmanv. Commonwealth (5). There an officer had deliberately carried out a search without a search warrant and in violation  (1) 29 L. W. 479.

 (2) 29 L. W. 4249.

 (3) 32 L. W. 4021.

 (4) 277 U. S. 438.

 (5) 189 Ky. 152.
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 of the law and had carried off liquor found in the course of the search. The question was raised as to whether evidence could be given of the search and finding. Carroll C.J. said, in the course of his judgment:â€”"It seems to us that a practice like this would do infinitely more harm than good in the administration of justice; that it would surely create in the minds of the people the belief that Courts had no respect for the Constitution or laws, when respect interfered with the ends desired to be accomplished. We cannot give our approval to a practice like this. It is much better that a guilty individual should escape punishment than that a Court of justice should put aside a vital fundamental principle of the law in order to secure his conviction. In the exercise of their great powers, Courts have no higher duty to perform than those involving the protection of the citizen in the civil rights guaranteed to him by the Constitution, and if at any time the protection of these rights should delay, or even defeat, the ends of justice in the particular case, it is better for the public good that this should happen than that a great constitutional mandate should be nullified. It is trifling with the importance of the question to say, as some Courts have said, that the injured party has his cause of action against the officer, and this should be sufficient satisfaction. Perhaps, so far as the rights of the individual are concerned, this might answer, but it does not meet the demands of the law-abiding public, who are more interested in the preservation of fundamental principles than they are in the punishment of some petty offender."
 Of Irish authority there was, until recently, very little. In Attorney General v. O'Shea (1) a policeman was allowed to give evidence of conversations overheard by him when he was hiding in the prisoner's house in circumstances which probably amounted to a trespass, but there seems to have been no objection taken to this evidence on the ground that it was procured by, and as a result of, an illegal act. In  The State v.Dermot Smith  (unreported) evidence was given of the prisoner's finger-prints which had been taken without his express consent while he was in prison awaiting trial. The Court of Criminal Appeal held that the evidence was rightly received. In Attorney General v. lawlor (2) Judge Fawsitt, in a considered judgment, relied on the Scottish cases and refused to admit finger-prints taken from the accused while in custody and without any warning that he was not obliged to submit to having them taken. Finally, the Court have had the advantage of reading the very full judgments delivered by the High Court in an unreported case which is now under appeal to this Court and in which the High Court preferred the English view  (1) [1931] I. R. 713.

 (2) [1955-56] Ir. Jur. Rep. 38.
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 as set forth in  Kuruma's Case (1) to the view of the Scottish Courts and held that the finger-prints of an accused taken without his express consent while he was in custody were admissible in evidence at his trial, even if taken illegally.
 None of the cases to which I have referred are binding on this Court and the problem must be approached on a basis of principle rather than authority. Three answers are possible. First, that if evidence is relevant it cannot be excluded on the ground that it was obtained as a result of illegal action: second, that if it was obtained as a result of illegal action it is never admissible: third, that where it was obtained by illegal action it is a matter for the trial judge to decide, in his discretion, whether to admit it or not, subject, in cases where the evidence has been admitted, to review by an appellate Court.
 It seems to me that neither the first nor the second answer is sustainable. The first answer represents the earlier portion of Lord Goddard's judgment in  Kuruma's Case (1) but even Lord Goddard found it necessary to allow exceptions to the rule, namely, where the strict rules of admissibility would operate unfairly against the accused, instancing the obtaining of a document by a trick. Courts both in England and Ireland have frequently refused to admit evidence which was undoubtedly relevant where the probative value of the evidence would be slight and its prejudicial effect would be great: Noor Mohamed v. The King (2). I can testify to the existence of a similar practice in Ireland from my own experience of the criminal courts both as advocate and judge. This Court in McCarrick v. Leavy (3) has recently affirmed that a judge has discretion to exclude evidence of a confession which, though relevant and strictly admissible, had been taken in a manner which contravened the principles laid down in the "Judge's Rules." Moreover, the Attorney General has refused to argue for this rule in its unqualified form, conceding that evidence obtained by methods of gross personal violence or other methods offending against the essential dignity of the human person should not be received. Such a concession would appear to be entirely consistent with the spirit of our Constitution as shown in Article 40, 3, 1 and 2. I conclude that the first answer is not maintainable.
 The second answer would open up equal difficulties. The exclusionary rule laid down in  Weeks v. United States (4) was not accepted in many of the State courts. An absolute exclusionary rule prevents the admission of relevant and vital facts where unintentional or trivial illegalities have been  (1) [1955] A. C. 197.

 (2) [1949] A. C. 182 at p. 192.

 (3) [1964] I. R. 225.

 (4) 232 U. S. 383.
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 committed in the course of ascertaining them. Fairness does not require such a rule and common sense rejects it.
 Some intermediate solution must be found. As pointed out by the Lord Justice-General in  Lawrie v. Muir (1) and by Holmes J. in  Olmstead's Case (2) a choice has to be made between desirable ends which may be incompatible. It is desirable in the public interest that crime should be detected and punished. It is desirable that individuals should not be subjected to illegal or inquisitorial methods of investigation and that the State should not attempt to advance its ends by utilising the fruits of such methods. It appears to me that in every case a determination has to be made by the trial judge as to whether the public interest is best served by the admission or by the exclusion of evidence of facts ascertained as a result of, and by means of, illegal actions, and that the answer to the question depends on a consideration of all the circumstances. On the one hand, the nature and extent of the illegality have to be taken into account. Was the illegal action intentional or unintentional, and, if intentional, was it the result of an ad hoc decision or does it represent a settled or deliberate policy? Was the illegality one of a trivial and technical nature or was it a serious invasion of important rights the recurrence of which would involve a real danger to necessary freedoms? Were there circumstances of urgency or emergency which provide some excuse for the action? Lord Goddard in  Kuruma's Case (3) mentions as a ground for excluding relevant evidence that it had been obtained by a "trick" and the Lord Justice-General in  Lawrie's Case (1)refers to an "unfair trick." These seem to me to be more dubious grounds for exclusion. The police in the investigation of crime are not bound to show their hand too openly, provided they act legally. I am disposed to lay emphasis not so much on alleged fairness to the accused as on the public interest that the law should be observed even in the investigation of crime. The nature of the crime which is being investigated may also have to be taken into account. Mr. McCarthy has called our attention to a decision of the Appeal Court of California,  People v. Cahan, (4), a prosecution for a gambling offence where microphones had been illegally concealed on private property and it was sought to give in evidence conversations overheard by this means. The Court, by a narrow majority applying the strict rule of exclusion, refused to admit the evidence. The case of  Silverman, v.U.S. (5), already mentioned, where this same rule was applied,  (1) [1950] S. C. (J.) 19.

 (2) 277 U. S. 438.

 (3) [1955] A. C. 197.

 (4) 282 P. 2d. 905.

 (5) 29 L. W. 4249.
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 was also a gambling prosecution. I can, however, conceive that if a discretionary rule were applicable a judge might take a different view if the conversation revealed a conspiracy to murder or the activities of a narcotic organisation.
 It would not be in accordance with our system of jurisprudence for this Court to attempt to lay down rules to govern future hypothetical cases. We can do no more than decide the case now before us, and to lay down that, in future cases, the presiding judge has a discretion to exclude evidence of facts ascertained by illegal means where it appears to him that public policy, based on a balancing of public interests, requires such exclusion. If he decides to admit the evidence an appeal against his decision should lie to a superior Court which will decide the question according to its own views and will not be bound to affirm the decision of the trial judge if it disagrees with the manner in which the discretion has been exercised, even if it does not appear that such discretion was exercised on wrong principles. The result of such decisions, based on the facts of individual cases, may in time give rise to more precise rules.
 I turn to the facts of the case now before us. It appears that the circumstances were such that on the information sworn by Sergeant Healy a warrant to search 118 Captain's Road would have been signed almost as a matter of course. The issue of a warrant to search for goods suspected to have been stolen was authorised even by the common law. No reason has been suggested why a warrant should not have as readily been issued for a search of 118 Captain's Road as for 118 Cashel Road. The mistake was a pure oversight and it has not been shown that the oversight was noticed by anyone before the premises were searched. I can find no evidence of deliberate treachery, imposition, deceit or illegality; no policy to disregard the provisions of the Constitution or to conduct searches without a warrant; nothing except the existence of an unintentional and accidental illegality to set against the public interest of having crime detected and punished. Assuming that the Judge had a discretion to exclude or receive evidence of what was discovered in the course of the search because the search was illegal, I am of opinion that such discretion was rightly exercised in receiving the evidence.
 I should perhaps refer to the reasons stressed by Professor Wigmore when arguing that evidence should not be excluded because obtained by an illegality, namely, that to allow exclusion on such grounds involves a collateral inquiry as to whether illegality has occurred. A similar type of collateral
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 investigation is involved when the admissibility of a confession is involved but Courts do not shirk it. That the illegality has taken place must of course be made manifest to the Court but the establishing of this would seem to me to be in most cases less difficult than establishing that a confession is or is not voluntary. There are many kinds of evidence which require a collateral inquiry before their admissibility can be decided. I instance but oneâ€”the question whether a statement, which would otherwise transgress the hearsay rule, was made by a deceased man in the course of his duty. I do not think that the necessity of a collateral inquiry is an adequate reason for establishing a general rule that all relevant evidence is admissible notwithstanding the illegality of the means used to prove it.
 Mr. Justice Walsh, in the judgment which he is about to deliver, is of opinion that where evidence has been obtained by the State or its agents as a result of a deliberate and conscious violation of the constitutional (as opposed to the common law) rights of an accused person it should be excluded save where there are "extraordinary excusing circumstances,"and mentions as such circumstances the need to prevent an imminent destruction of vital evidence or rescue of a person in peril, and the seizure of evidence obtained in the course of and incidental to a lawful arrest even though the premises on which the arrest is made have been entered without a search warrant. I agree that where there has been such a deliberate and conscious violation of constitutional rights by the State or its agents evidence obtained by such violation should in general be excluded, and I agree that there may be certain "extraordinary excusing circumstances"which may warrant its admission. I would prefer, however, not to attempt to enumerate such circumstances by anticipation. The facts of individual cases vary so widely that any hard and fast rules of a general nature seem to me dangerous and I would again leave the exclusion or non-exclusion to the discretion of the trial judge. The views expressed in this judgment may seem to be a departure from what has hitherto been considered the law or the initiating of a principle in a field where up to now our law has been undefined. The further development of that principle should await clarification in the light of actual cases. I have already given my reasons for considering that in this particular case the evidence should not be excluded. This case is not one of deliberate and conscious violation, but of a purely accidental and unintentional infringement of the Constitution. In such cases, as Mr. Justice Walsh indicates, the evidence normally should not be excluded.
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Walsh J. :â€”
 On the 17th January, 1961, the Court of Criminal Appeal refused the applications of Gerald O'Brien and Patrick O'Brien for leave to appeal to the Court of Criminal Appeal against convictions imposed upon them at the Dublin Circuit Court on the 28th October, 1960. Gerald O'Brien had been convicted of housebreaking with intent contrary to s. 27, sub-s. 2, of the Larceny Act, 1916, and of larceny contrary to s. 2 of the Larceny Act, 1916, upon which he had been sentenced to nine calendar months' imprisonment and six calendar months' imprisonment, respectively, to run concurrently. Patrick O'Brien had been convicted of housebreaking with intent contrary to s. 27, sub-s. 2, of the Larceny Act, 1916, and upon two counts of receiving stolen property contrary to s. 33, sub-s. 1, of the Larceny Act, 1916, and sentences of nine calendar months' imprisonment and two terms of six calendar months' imprisonment, all to run concurrently, were passed upon him. Upon the dismissal of the applications by the Court of Criminal Appeal counsel for the applicants applied to that Court for a certificate under s. 29 of the Courts of Justice Act, 1924, that the decision of the Court in dismissing the applications involved a point of law of exceptional public importance, namely, that the applications for leave to appeal should have been granted upon the grounds which appeared in paras. 5 and 6 of the notices of application and which I now paraphrase as follows:â€”
 1. That the main bulk of the evidence upon which the applicants were convicted rested for support upon the production in Court of property found in No. 118 Captain's Road, Dublin, which was the residence of the applicants, and which had been taken into possession there by members of the Garda SÃochÃ¡na while those members of the Garda SÃochÃ¡na were not in possession of a valid warrant, required by law, authorising the search of the said premises and the taking possession of the said property by them;
 2. That the main body of the evidence put forward against the applicants was obtained in direct violation of Article 40, section 5, of the Constitution in that the residence of applicants, namely, 118 Captain's Road, Crumlin, Dublin, was forcibly entered otherwise than in accordance with law and that property taken from there was put in evidence to support the convictions.
 The Court of Criminal Appeal certified that it was in the public interest that the appeal should be taken to this Court upon the matters raised.
 The facts of the case are so adequately set out in the
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 judgment which has been delivered by Mr. Justice Kingsmill Moore that it is unnecessary for me to repeat them. The appellants are brothers and they both resided with their father in the father's house, No. 118 Captain's Road. Most of the stolen property which was found in the house, 118 Captain's Road, was found in the bedroom occupied by the applicant, Patrick O'Brien. The bedroom occupied by Gerald O'Brien was also searched. Some of the stolen property was also found in Gerald O'Brien's bedroom.
 The points raised, therefore, in the order in which they are stated in the notice of appeal, deal with (1) the admissibility of evidence which has been obtained as a result of an illegal seizure, and (2) the admissibility of evidence obtained as a result of an illegal seizure and which illegality amounts to a breach of a constitutional right of the accused persons. In my opinion, different considerations apply to each of these grounds and as not all illegal seizures will necessarily involve a breach of a constitutional right, I propose to deal with them separately. I will first deal with the admissibility of evidence obtained by an illegal seizure not amounting to a violation of a constitutional right.
 The submission made on behalf of the appellants was that an illegality in obtaining evidence, although not necessarily fatal to its admission, must be one that can be excused or condoned by reason of urgency or some other good reason and that where there is no such excuse the evidence ought not to be admitted. The submission on behalf of the prosecution was that if the evidence be relevant it should not be excluded merely because it is obtained by illegal means. It is right to point out, however, that the rule with regard to the admission of statements by an accused person is not in issue in this case and the prosecution has not sought in any way to qualify that rule. The submission made by the prosecution is in effect in support of the principle which was reiterated in  Kuruma v. The Queen (1). In the course of the argument in the present case it was stated on behalf of the Attorney General that he did not wish to submit that evidence obtained as a result of gross personal violence or methods which offended against the essential dignity of the human person could be received in evidence. That submission is indicative of the wide range of the discussion in this case but, in the view which I take in this matter, it is unnecessary to consider the implications of this submission. In my opinion it is not relevant to the point to be decided in this case. It is, however, important to note that the particular point of this case is that of evidence obtained  (1) [1955] A. C. 197.
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 as the result of an illegal seizure in a dwelling-house which had been illegally entered. There is a distinction between evidence which has been obtained or discovered by reason of a confession or statement by the accused improperly induced and evidence which has been discovered by reason of illegal searches or seizures. While pointing to the distinction between these types of cases I am not to be taken as expressing the view that at the moment there are in this country different rules applicable in each of these cases as the Court is now concerned only with the latter case and it may well be that at some future time in another matter it may be necessary to deal specifically with the former case. It is, however, of relevance to note that in this country and in England, there has over the years grown up a discretion in trial judges in relation to statements or confessions on the part of an accused person and the rule, which is now a rule of law, that a confession can only be received in evidence if it is voluntary is in fact a judge-made rule of evidence. Involuntary or improperly induced confessions were rejected, initially at least, solely upon the grounds that they were not entitled to credit, but a distinction was early drawn between these and the admission of other evidence derived from confessions which were in themselves inadmissible. The earliest reported case is  R. v. Warickshall (1)where it was laid down that the principle relating to confessions had no application whatever to the admission or rejection of facts on the grounds that "a fact, if it exists at all, must exist invariably in the same manner whether the confession from which it is derived be in other respects true or false." Very many subsequent cases, which it is unnecessary here to detail, follow the same principle. However, so far as the principle with regard to the admissibility of the statements themselves is concerned, namely, the doubt as to their truth, subsequent development of the matter did not indicate a logical development of that initial ground. It was at a later stage sought to have the confession admitted, notwithstanding the fact that it may have been involuntary or wrongly induced if the other facts derived from it, such as the finding of stolen property, indicated that the confession although involuntary was in fact true; because, to quote the words of Lord Denman in  R. v. Garbett (2), at p. 490, "it leads to the inference that the party was not accusing himself falsely." The developments which followed the decision of R. v. Warickshall (1) produced several propositions of law each of which had its own quota of decisions to support it, viz., (a) that the facts derived from the inadmissible  (1) (1783) 1 Leach 263.

 (2) (1847) 2 C. & K. 474.



[1965]
1 I.R.
The People (Attorney General) v. O'Brien.
Walsh J.
166
Supreme Court.
 confession were themselves admissible but could not in any way be indicated as being derived from a confession; (b)that when these facts were given in evidence it could be stated that they were discovered as a result of a statement made by the accused; (c) that when these facts were put in evidence so might also so much of the otherwise inadmissible confession as strictly related to the facts so discovered; (d) that when the facts were put in evidence the whole of the confession which led to the discovery would also be admissible.
 It is correct, however, to state that in this country the practice in modern times has been to exclude every part of a confession which had been improperly obtained or induced irrespective of whether part of it at least could be shown by subsequent facts to have been true. It is also true to say that the practice has always been to admit in evidence facts, if they were relevant, which had been derived from the inadmissible statement or confession. While the rule of law relating to the non-admissibility of such confession was a Judge-made rule and based, originally at least, upon the question of the credit to be attached to such a statement, the rule has also come to be based partly upon the idea that in fairness to an accused person he should not by way of a trick or otherwise improperly be compelled to incriminate himself. But as the full extent of this particular type of discretion has not yet been the subject of any case and as it is not necessary to decide it in this matter I do not propose to deal any further with it. In passing, however, it is to be also noted that a trial Judge has a discretion to exclude a statement or confession which was obtained in breach of the "Judges Rules" even though no question arises as to whether that statement or confession was voluntary or not: see the decision of this Court in  McCarrick v. Leavy (1). All these matters indicate the continuous evolution and growth of the discretion of the trial Judge but they also indicate that, hitherto, that evolution and growth has been confined to statements or confessions made by an accused person and so far as I am aware there has been no case in this country, and only one case in England, which held that the facts discovered by reason of or derived from the improper statement were themselves inadmissible. The English case is  R. v. Barker (2) which has never been followed and, so far as the particular facts of the case itself are concerned, namely, facilities for the investigation of alleged income tax offences, was in effect reversed by s. 504 of the (English) Income Tax Act, 1952. It is, however, correct to recognise the fact that the evolution I have referred to does  (1) [1964] I. R. 225, at p. 232.

 (2) [1941] 2 K. B. 381.
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 show a consistent trend towards the concept that an accused person should not be unfairly or improperly induced to incriminate himself by way of confession which in itself directly incriminates him or which reveals the existence or the physical whereabouts of evidence which, when produced, would incriminate him. Having thus briefly reviewed this aspect of the matter I wish to repeat that no question under this heading falls for decision in this case. Hitherto there has never been any judicial support in this country for the suggestion that evidence obtained as the result of an illegal seizure or search is by reason only of such illegality rendered inadmissible even though relevant to the matters at issue. This Court has now been asked by the appellants to make a rule which, while not rendering the evidence absolutely inadmissible, would be to the effect that the trial judge in each such case would have a discretion as to whether or not to admit the evidence so obtained. This is to ask this Court to enunciate a rule similar to the one which now prevails in Scotland as a result of the decisions which have been referred to by Mr. Justice Kingsmill Moore in his judgment. Having regard to the careful examination of these cases which has been made in his judgment I do not think it is necessary for me to deal with them again. The Scottish rule would appear to be based upon the idea that the Courts must always strive to reconcile two important interests, namely, the interests of the citizen to be protected against illegal (as distinct from unconstitutional in our context) invasions of his home or liberty and the interests of the State to secure the bringing of criminals to justice. It is regrettable that these may sometimes be competing interests but the primary purpose of the rules of evidence is to ensure a fair trial of the person accused and, subject to what I have already said with regard to the more recently developed concepts relating to self-incrimination wrongly induced, the rules of evidence have never in this country been deflected to being used as weapons by the Courts to deter police illegalities. Every Judge in our Courts is bound to uphold the laws and while he cannot condone or even ignore illegalities which come to his notice, his first duty is to determine the issue before him in accordance with law and not to be diverted from it or permit it to be wrongly decided for the sake of frustrating a police illegality, or drawing public attention to it. While I am not in a position to express any views on control of the police in Scotland or in any country where rules of evidence have been evolved for that purpose by the Courts of such countries, I have no doubt that there are adequate legal, historical and sociological reasons present in each such country to justify the views
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 which have been taken by their respective Courts. It is of interest to note that in his judgment in  Lawrie v. Muir (1)which has been referred to by Mr. Justice Kingsmill Moore, Lord Cooper, the Lord Justice-General, says, at p. 27:â€”"In particular, the case may bring into play the discretionary principle of fairness to the accused which has been developed so fully in our law in relation to the admission in evidence of confessions or admissions by a person suspected or charged with a crime." Accepting as I do that this is the principle upon which, in Scotland, involuntary or improperly induced statements or confessions are inadmissible, then the Scottish decisions upon evidence obtained as the result of illegal searches and seizures can be understood as being an extension of this principle of "fairness" because the deliberate adoption of an illegal procedure by the police would, to use the words of the Lord Justice-General in the same case, be "with a view to securing the admission of evidence obtained by an unfair trick." In the United States of America the exclusionary rule, as it is called, does not appear to have been based on a principle of "fairness" to the prisoner but for the express purpose of enforcing compliance on the part of the police with the constitutional rights of the accused person. This is clear from the many decisions of the Supreme Court of the United States and the latest expression of it is in the judgment of that Court in  Stone v. State of California (delivered the 23rd March, 1964). It would also appear that at least in cases of illegal search and seizure upon premises, the rule seems to be confined to cases where the violation has been that of the constitutional rights of the defendant."It must be the defendant's own privacy which is invaded by the officers. Evidence obtained in violation of the rights of only third persons is not excludable by the defendant"(Wigmore on Evidence, (revised) 1961, vol. 8, at s. 2184a (viii) and the cases noted thereunder).
 In my judgment the law in this country has been that the evidence in this particular case is not rendered inadmissible and that there is no discretion to rule it out by reason only of the fact that it was obtained by means of an illegal as distinct from an unconstitutional seizure. Members of the police make illegal searches and seizures at their peril and render themselves liable to the law of tort and in many instances also to the criminal law. In my view it would properly be within the province of a Court which learns in the course of a trial that evidence proferred has been obtained as a result of an illegal search and seizure, whether on the property of the accused or any other person, knowingly  (1) 1950 S. C. (J.) 19.
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 and deliberately carried out by the police, to publicly draw attention to that fact and in that, though perhaps remote, way effectually to control the actions of the police. But to render the evidence inadmissible on that account only and for the purpose of controlling the police would be to prefer the latter purpose to the competing but primary one of conducting a fair trial. If a stage should be reached where this Court was compelled to come to the conclusion that the ordinary law and police disciplinary measures have failed to secure compliance by the police with the law, then it would be preferable that a rule of absolute exclusion should be formulated rather than that every trial judge, when the occasion arises, should also be asked to adjudicate upon the question of whether the public good requires the accused should go free without full trial rather than that the police should be permitted the fruits of the success of their lawless ventures. Apart from the anomalies which might be produced by the many varying ways in which that discretion could be exercised by individual judges, the lamentable state of affairs which would call for such a change in the existing law of evidence would certainly justify absolute exclusion rather than a rule which might appear to lend itself to expediency rather than to principle.
 I come now to deal with the ground which was based upon the Constitutional issue. Article 40, para. 5, of the Constitution provides as follows:â€”"The dwelling of every citizen is inviolable and shall not be forcibly entered save in accordance with law." That does not mean that the guarantee is against forcible entry only. In my view, the reference to forcible entry is an intimation that forcible entry may be permitted by law but that in any event the dwelling of every citizen is inviolable save where entry is permitted by law and that, if necessary, such law may permit forcible entry. In a case where members of a family live together in the family house, the house as a whole is for the purpose of the Constitution the dwelling of each member of the family. If a member of a family occupies a clearly defined portion of the house apart from the other members of the family, then it may well be that the part not so occupied is no longer his dwelling and that the part he separately occupies is his dwelling as would be the case where a person not a member of the family occupied or was in possession of a clearly defined portion of the house. In this case the appellants are members of a family living in the family dwelling-house and also appear to have their own respective separate bedrooms. Each of the appellants would therefore have a constitutional right to the inviolability of No. 118 Captain's
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 Road. I have already referred, in the earlier part of this judgment, to what are sometimes, regrettably, the competing interests of the trial and conviction of criminals and the frustration of police illegalities. When the illegality amounts to infringement of a constitutional right the matter assumes a far greater importance than is the case where the illegality does not amount to such infringement. The vindication and the protection of constitutional rights is a fundamental matter for all Courts established under the Constitution. That duty cannot yield place to any other competing interest. In Article 40 of the Constitution, the State has undertaken to defend and vindicate the inviolability of the dwelling of every citizen. The defence and vindication of the constitutional rights of the citizen is a duty superior to that of trying such citizen for a criminal offence. The Courts in exercising the judicial powers of government of the State must recognise the paramount position of constitutional rights and must uphold the objection of an accused person to the admissibility at his trial of evidence obtained or procured by the State or its servants or agents as a result of a deliberate and conscious violation of the constitutional rights of the accused person where no extraordinary excusing circumstances exist, such as the imminent destruction of vital evidence or the need to rescue a victim in peril. A suspect has no constitutional right to destroy or dispose of evidence or to imperil the victim. I would also place in the excusable category evidence obtained by a search incidental to and contemporaneous with a lawful arrest although made without a valid search warrant.
 In my view evidence obtained in deliberate conscious breach of the constitutional rights of an accused person should, save in the excusable circumstances outlined above, be absolutely inadmissible. It follows therefore that evidence obtained without a deliberate and conscious violation of the accused's constitutional rights is not excludable by reason only of the violation of his constitutional right.
 In the present case it is abundantly clear from the evidence that it was through an error that the wrong address appeared on the search warrant and that the searching officers were unaware of the error. There was no deliberate or conscious violation of the right of the appellants against arbitrary intrusion by the Garda officers. The evidence obtained by reason of this search is not inadmissible upon the constitutional ground.
 For the reasons I have given as to both grounds, the appeal should be dismissed.
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Budd J. :â€”
 I agree with the judgment of Mr. Justice Kingsmill Moore.
 Solicitor for the appellants: B. Bernstein.
 Solicitor for the Attorney General: The Chief State Solicitor.
 A.B.C.
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